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THE  DISTRICT  COUETS    OF  APPEAL 

OW   THB 

STATE  OF  CALIFORNIA. 


[Crim.  No.  339.    Third  Appellate  District.— June  22,  1916.] 

THE  PEOPLE,  Respondent,  v.  ALBERT  FRANCIS 
FERRARA,  Appellant. 

CRIMINAL  Law — BoBBEBY — Evidence — Beoistbation  at  Hotel  Undes 
Othsb  Than  True  Name — Verbal  Peoof  by  Witness. — In  a 
prosecution  for  the  crime  of  robbery,  it  is  not  error  to  permit  a 
witness,  who  went  with  the  defendant  on  the  night  of  the  commis- 
sion of  the  crime  to  an  adjoining  town,  to  testify  that  they  went 
to  a  hotel  and  that  the  defendant  registered  under  a  name  other 
than  his  true  name. 

Id. — Statements  of  Defendant  at  Preliminary  Examination — 
Proof  by  Bepobtebt— Reference  to  Notes  not  Piled. — In  such  a 
prosecution  there  is  no  error  in  allowing  the  phonographic  reporter 
who  acted  at  the  preliminary  examination  to  refer  to  his  original 
notes  to  enable  him  to  testify  as  to  certain  statements  made  by  the 
defendant  at  such  hearing,  notwithstanding  such  notes  had  not  been 
filed. 

Id.  —  Contradictory  Testimony  —  Consideration  by  Jury — ^Instbuo- 
tion. — An  instruction  that  contradictory  testimony  is  admissible 
only  for  the  purpose  of  impeaching  the  credibility  of  a  witness  and 
that  the  jury  might  not  consider  it  as  evidence  of  the  truth  of  such 
statements,  is  properly  refused. 

Id. — Guilt  of  Defendant — ^Taking  of  Pboperty  by  Force  and  Fear— 
Use  of  Disjunctivb — Instruction. — An  instruction  that  if  the 
jury  found  that  the  taking  of  the  money  was  accomplished  by  means 
of  "force  or  fear,"  they  could  find  a  verdict  of  guilty,  is  not  erro- 
neous, notwithstanding  that  the  information  charged  that  the  tak- 
ing was  accomplished  by  means  of  force  and  fear, 
81  Cal.  App.— 1 
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APPEAL  from  a  judonneiit  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  triaL 
C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cross  &  Lynch,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

ELLISON,  J.,  pro  tern. — The  defendant  has  been  convicted 
of  the  crime  of  robbery  and  sentenced  to  imprisonment  for  the 
term  of  fifteen  years.  He  prosecutes  this  appeal  from  the 
judgment  and  order  denying  his  motion  for  a  new  trial. 

In  view  of  the  youth  of  the  defendant  and  the  judgment 
rendered  the  record  has  been  examined  with  great  care,  the 
result  of  which  is  that  no  reversible  error  has  been  found.  In 
fact,  the  trial  seems  to  have  been  conducted  with  unusual  care 
and  regard  for  the  defendant's  rights.  Many  points  are 
made  by  appellant  for  a  reversal,  and  they  will  be  given  such 
consideration  as  seems  proper. 

It  is  claimed  that  the  corpus  delicti  was  not  proved.  A  brief 
narrative  of  the  salient  facts  of  the  case  will  show  that  this 
position  is  not  well  taken. 

The  prosecuting  witness,  DuflPy,  came  from  Merced  to  Stock- 
ton  on  the  afternoon  of  the  second  day  of  September,  1915, 
arriving  there  about  4  o'clock,  and  went  to  a  saloon  kept  by 
a  man  named  Grohmans.  There  he  met  the  defendant  and 
they  had  several  drinks.  At  about  4:30  P.  M.  DuflPy,  in 
company  with  the  defendant,  left  the  saloon  and  went  to  the 
boat  landing  for  the  purpose  of  taking  a  boat  to  San  Fran- 
cisco. The  defendant  bought  a  boat  ticket  for  himself  and 
one  for  DuflFy.  The  oflBcers  at  the  boat  landing  refused  to 
let  DuflFy  go  on  the  boat  because  of  his  intoxicated  condition 
and  took  up  his  ticket,  returning  to  him  the  price  thereof, 
one  dollar.  The  two  then  returned  to  the  Grohmans  saloon 
and  were  there  informed  that  a  Southern  Pacific  trian  would 
leave  for  San  Francisco  at  about  7  o'clock.  The  two  walked 
to  the  Southern  Pacific  depot  and  when  they  reached  it  learned 
that  the  train  they  expected  to  take  had  gone;  they  were 
told  that  a  Santa  Fe  train  would  leave  at  about  8:30.    The 
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defendant  told  Duflfy  he  knew  the  way  to  the  Santa  Fe  depot 
and  they  started  to  walk  there,  the  defendant  taking  the 
lead.  When  they  were  within  about  150  yards  of  the  Santa 
Fe  depot  the  defendant  said:  *'Qive  me  a  smoke.'*  While 
sitting  there  on  the  side  of  the  railroad  track,  smoking,  a 
man  came  along  with  a  lantern  and  the  defendant  asked  him 
what  time  the  train  would  leave  and  defendant  told  Duflfy 
he  said  about  9  o'clock.  (It  seems  Duflfy  is  somewhat  deaf.) 
Shortly  after  this  man  left  the  defendant  attracted  Duflfy 's 
attention  to  something  up  the  track  and  when  Duflfy  turned 
his  head  the  defendant  struck  him  just  back  of  the  ear.  Duflfy 
jumped  up  and  the  defendant  struck  him  again  between  the 
eyes  and  once  on  the  hand.  After  Duflfy  had  been  thus  struck 
he  felt  **  everything  going — everything  kind  of  commenced  to 
get  dark  for  me."  Duflfy  testified  that  after  this  he  had  a 
faint  recollection  of  defendant  going  through  his  pockets. 
After  some  time  Duflfy  regained  consciousness  and  managed, 
after  several  eflforts,  to  get  to  his  feet  The  defendant  was 
gone  and  Duflfy  did  not  see  him  again  until  after  his  arrest. 
Duflfy  testified  that  when  he  was  struck  by  the  defendant  he 
had  in  his  pocket  about  $28 ;  that  when  he  came  to  his  money 
was  all  gone — ^there  was  none  in  his  pockets.  He  testified  that 
just  before  he  left  Modesto  he  got  two  checks  which  he  cashed, 
one  for  $30  and  one  for  $12.50,  and  then  detailed,  as  best 
he  could,  what  he  spent  from  that  time  until  he  was  struck, 
and  figured  he  had  about  $28  left.  There  was  much  other 
testimony  in  the  case,  among  which  were  statements  of  the 
defendant  to  the  oflBcers,  which  were  manifestly  false,  but  the 
above  recital  is  suflScient  for  the  purpose  of  noticing  the  points 
relied  upon  for  a  reversal. 

It  is  claimed  that  the  proof  is  insuflScient  to  show  that  the 
money  alleged  to  have  been  taken  was  the  property  of  the 
complaining  witness.  But  the  evidence  that  Duflfy  got  two 
checks  in  Modesto,  had  them  cashed,  and  that  the  money  in 
his  pocket  at  the  time  he  was  struck  was  a  part  of  the  proceeds 
of  these  checks,  is  suflScient  to  show  that  the  money  was  his 
property. 

The  evidence  is  amply  suflScient  to  justify  the  jury  in  find- 
ing that  it  was  taken  from  his  person  by  force  or  fear.  The 
evidence  was  sufl&cient  to  justify  a  conviction  of  the  defend- 
ant. It  is  claimed  that  certain  statements  of  the  accused 
were  given  in  evidence  before  the  corpus  delicti  had  been 
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proved.  None  was  admitted  before  the  complaining  witness 
had  testified  to  the  facts  above  recited. 

It  is  claimed  that  the  court  erred  in  allowing  verbal  proof 
of  the  contents  of  a  certain  hotel  register.  A  witness,  James 
Farley,  testified  that  on  the  night  of  the  alleged  robbery  the 
defendant  went  with  him  in  an  auto  to  the  town  of  Tracy. 
He  testified  that  at  the  hotel  in  Tracy  to  which  they  went 
and  spent  the  night  the  defendant  wrote  something  on  the 
hotel  register.  He  did  not  write  the  name  Ferrara,  but  wit- 
ness did  not  know  what  name  he  did  write.  This  testimony 
was  objected  to  on  the  ground  that  the  hotel  register  was  the 
best  evidence  of  its  contents.  The  witness  was  testifying  to 
an  act  of  the  defendant  witnessed  by  him.  The  witness  did 
not  know  what  particular  name  he  signed  on  the  register, 
and  it  was  immaterial.  The  material  thing  was  that  he 
signed  a  name  other  than  his  own  or,  to  put  it  another  way, 
that  he  registered  but  did  not  write  his  own  name.  We  think 
this  was  primary  evidence  of  the  fact  and  that  the  act  was 
material. 

Nor  was  there  any  error  in  allowing  in  evidence  the  state- 
ments of  third  persons.  The  record  shows  that  witness  Cor- 
lett,  over  objection,  testified  that  when  prosecuting  witness 
and  defendant  were  standing  at  the  bar,  close  together,  de- 
fendant stated  that  he  had  a  couple  of  packages — ^was  going 
away  on  the  train — but  did  not  know  where  they  were  located. 
Witness  told  defendant  to  **go  down  the  street  and  see  if 
you  can  locate  the  packages,**  and  defendant  said  '*all  right. 
So  they  went  together  and  come  back  with  the  packages." 
We  see  nothing  in  this  of  which  the  defendant  can  complain. 
He  heard  the  conversation  and  statements  and  acted  upon 
them. 

During  the  trial  the  phonographic  reporter,  who  acted  as 
such  at  the  preliminary  examination,  was  sworn  and  asked 
if  the  defendant  at  such  hearing  made  certain  statements, 
and  to  enable  him  to  answer  was  requested  to  and  did  get 
his  original  notes  of  such  examination.  Objection  was  made 
to  the  use  of  the  notes  upon  the  ground  that  **tbey  had  not 
been  filed."  The  reporter  was  directed  to  file  his  notes  and 
the  objection  was  overruled.  In  this  we  perceive  no  error. 
The  witness  was  present  at  the  examination  and  made  notes 
of  the  testimony,  and  was  using  them  as  a  basis  for  the  testi- 
mony he  was  giving.    He  had  a  right  to  refresh  his  memory 
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from  such  notes,  and  if  he  had  no  independent  recollection 
of  what  the  defendant  testified  to,  he  could  read  his  notes 
of  the  testimony.  In  thus  using  his  notes  he  stood  in  no  dif- 
ferent position  from  any  other  person  who  might  have  been 
present  and  made  notes  of  what  the  defendant  said.  (Code 
Civ.  Proc,  sec.  2047.)  If  it  had  been  sought  to  use  the  tran- 
script of  the  notes  as  a  deposition,  the  questions  raised  by 
counsel  might  require  fuller  consideration. 

It  was  not  necessary  to  fix  time,  place,  and  circumstances 
of  alleged  statements  made  by  defendant  by  questioning  him 
thereon  before  proving  such  statements.  His  declarations 
and  statements  were  original  evidence  against  him,  and  the 
rules  as  to  impeachment  of  witnesses  did  not  apply. 

The  court  refused  to  give  the  following  instruction  asked 
by  the  defendant:  **The  jury  is  instructed  that  contradictory 
testimony  is  admissible  only  for  the  purpose  of  impeaching 
the  credibility  of  the  witness,  and  you  may  not  consider  it  as 
evidence  of  the  truth  of  such  statements."  This  instruction 
was  properly  refused.  The  evidence  of  the  prosecuting  wit- 
ness (to  illustrate)  was  contradictory  of  the  testimony  of  the 
defendant,  but  it  was  evidence  of  the  truth  of  the  facts  he 
testified  to  and  was  to  be  so  considered  by  the  jnry.  Counsel 
evidently  had  in  mind  the  rule  as  to  proof  of  statements  made 
by  a  witness  at  other  times  contradicting  his  testimony  given 
at  the  trial.    If  so,  he  was  unfortunate  in  expressing  the  rule. 

The  court  instructed  the  jury  that  they  could  find  a  verdict 
of  guilty  if  the  taking  of  the  money  was  **  accomplished  by 
means  of  force  or  fear  used  upon  or  against  the  said  John 
Duffy  by  the  said  defendant,  or  by  said  defendant  putting 
said  John  Duffy  in  fear."  Counsel  claim  that  the  instruction 
was  erroneous,  in  that  it  used  the  disjunctive  **or"  instead 
of  the  conjunctive  **and"  between  the  words  ** force"  and 
**fear."  The  instruction  as  to  this  feature  of  it  is  in  the  lan- 
guage of  the  statute  (Pen.  Code,  sec.  211),  wherein  it  is  pro- 
vided: **  Robbery  is  the  felonious  taking  of  personal  property 
in  the  possession  of  another,  from  his  person  or  immediate 
presence,  and  against  his  will,  accomplished  by  means  of  force 
or  fear."  But,  while  the  statute  is  thus  worded,  counsel  takes 
the  position  that  as  the  information  alleged  that  the  taking  was 
accomplished  by  means  of  force  and  fear,  ** force  and  fear" 
were  words  descriptive  of  the  manner  in  which  the  offense  was 
committed  and  had  to  be  proved  as  alleged.    The  instruction 
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as  given  was  a  correct  statement  of  the  law,  and  while  it  was 
alleged  that  fear  and  force  were  the  means  used,  the  oflfense 
was  complete  if  either  was  proved  as  the  means  by  which  the 
taking  was  accomplished. 

We  find  no  error  in  the  record  and  the  judgment  and  order 
are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  22,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  August  21,  1916. 


[Oiv.  No.  1630.    First  Appellate  Diatrict. — June  26,  1916.] 

MILTON  T.  U'REN,  Respondent,  v.  STATE  BOARD  OF 
CONTROL  et  al..  Appellants. 

State  Consxbvation  Commission — Compilation  or  Laws — Employ- 
ment or  Attorney  at  Law — Assent  of  Attorney-general  not 
Required. — The  State  Conservation  Commission,  under  the  provi- 
sions of  the  act  creating  such  commission  (Stats.  1911,  p.  822),  is 
not  required  to  procure  the  assent  of  the  attorney-general  as  pro- 
vided by  section  472  of  the  Political  Code,  as  a  condition  to  its  em- 
ployment of  an  attorney  at  law  to  compile  the  laws  of  the  different 
nations,  the  federal  government  and  the  states  of  the  Union  affect- 
ing conservation,  for  the  use  of  such  commission,  as  such  services 
are  in  the  main  clerical  in  character  and  possible  of  performance  by 
other  than  a  licensed  attorney  at  law. 

I]>.^<7laim  roR  Salary — Mandamus  to  Audit  Demand— Form  and 
Manner  or  Presentation. — In  a  proceeding  in  mandamus  to  com- 
pel the  State  Board  of  Control  to  audit  and  allow  the  claim  of 
such  attorney  for  his  salary  for  a  certain  month,  it  cannot  be  urged 
in  defense  that  the  claim  therefor  was  not  presented  in  the  form 
and  manner  provided  by  law,  where  the  same  was  presented  in  the 
same  form  and  manner  in  which  the  salary  claims  for  previous 
months  had  been  presented  under  the  rules  of  the  board  and  upon 
which  it  had  acted  approvingly. 

Id. — Employees  of  Commission — Approval  of  Salary  Claims — 
Powers  of  State  Board  of  Control. — Under  the  act  creating  the 
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State  GonBervation  Commission  and  aathorizing  it  to  employ  for 
the  parposes  for  which  the  commission  was  created  such  expert, 
technical,  professional,  and  clerical  assistants  ''upon  such  terms  as 
it  may  deem  proper,"  and  setting  apart  a  specific  fund  for  the 
payment  of  such  obligations  as  the  commission  might  thus  create, 
the  approval  of  a  claim  for  such  services  by  the  commission  is 
final,  and  the  functions  of  the  State  Board  of  Control  relative 
thereto  are  merely  those  of  an  auditing  body,  with  no  discretion 
or  control  over  the  amount  for  which  the  claim  should  be  allowed. 

Id. — Auditing  of  Claims — Mandamus. — Where  one  oflScial  board  or 
body  is  given  authority  by  statute  to  create  an  obligation  against 
a  specific  fund  in  the  state  treasury,  and  another  official  board  or 
body  is  intrusted  with  the  powers  of  an  auditor  in  respect  to 
claims  generally  against  the  state,  the  powers  and  duties  of  the 
latter  in  respect  to  sueh  claims  may  be  controlled  by  the  eourtf 
and  compelled  by  writs  of  mandate. 

Id. — Auditing  ow  Claim  fob  Sebviobs  yob  Commission — ^Mandamus — 
Consent  or  Stats  not  Bequibed. — The  principle  that  the  state 
cannot  be  sued  without  its  consent  has  no  application  to  a  proceed- 
ing in  mandamus  to  compel  the  State  Board  of  Control  to  audit 
a  claim  for  services  rendered  to  the  State  Conservation  Commission. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  Bobert  W.  Harrison,  Deputy 
Attorney-General,  and  Sullivan,  Sullivan  &  Theo.  J.  Boche, 
for  Appellants. 

Fred.  J.  Goble,  and  U'Ren  &  Beard,  for  Bespondent. 

EICHABDS,  J. — This  is  an  appeal  from  a  judgment  order- 
ing the  issuance  of  a  writ  of  mandate  directed  to  the  defend- 
ants, the  State  Board  of  Control,  and  also  the  members  of 
said  board,  requiring  them  to  audit  and  allow  the  claim  of 
the  plaintiff  against  the  state  treasury  for  the  sum  of  two 
hundred  dollars  for  his  salary  as  an  employee  of  the  California 
State  Conservation  Commission  for  the  month  of  July,  1912. 
Concerning  the  facts  of  the  case  there  is  no  material  dispute. 
The  plaintiff,  who  is  an  attorney  at  law,  was  employed  on  or 
about  July  1, 1911,  by  the  California  State  Conservation  Com- 
mission under  the  provisions  of  an  act  creating  said  commis- 
sion (Stats.  1911,  p.  822),  by  the  terms  of  which  it  was  au- 
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thorized  to  employ,  for  the  purposes  for  which  it  was  created, 
''such  expert,  technical,  professional  and  clerical  assistants, 
and  upon  such  terms  as  it  may  deem  proper/'  The  particular 
service  which  the  plaintiff  was  employed  to  perform  was  '*to 
compile  for  the  use  of  said  State  Conservation  Commission 
the  laws  of  the  different  nations,  the  federal  government  and 
the  states  of  the  Union  affecting  conservation  generally." 
The  plaintiff  proceeded  under  such  employment  to  do  such 
work,  and  continued  therein  up  to  August  1,  1912.  The 
salary  claims  for  the  intervening  months  up  to  July  1,  1912, 
were  presented  to  and  audited  and  approved  by  the  board  of 
control  without  objection,  but  when  on  July  30,  1912,  his 
salary  claim  for  July  was  presented  in  the  same  form  and 
manner  in  which  his  salary  claims  for  previous  months  had 
been  presented  and  allowed,  it  was  refused  allowance  by  the 
board  of  control,  which  action  on  the  part  of  said  last-named 
board  led  to  this  application  for  a  writ  of  mandate  to  the 
superior  court,  which  upon  hearing  was  directed  to  be  issued, 
whereupon  the  defendants  took  and  now  prosecute  this  appeal. 
There  are  two  contentions  of  the  appellants  which  may  be 
disposed  of  upon  the  threshold.  The  first  is  that  the  plaintiff 
being  an  attorney  at  law,  and  the  services  being  in  the  nature 
of  legal  services,  he  could  not  be  legally  employed  by  the  con- 
servation commission  without  first  having  obtained  the  writ- 
ten consent  so  to  do  from  the  attorney-general  under  the  ex- 
press provisions  of  section  472  of  the  Political  Code,  which 
consent  was  not  in  fact  obtained.  We  are  of  the  opinion  that 
this  section  of  the  Political  Code  has  no  application  to  the 
case  at  bar  nor  to  the  plaintiff's  employment.  While  it  is 
true  that  the  plaintiff  was  and  is  an  attorney  at  law,  and 
while  it  is  true  that  the  services  which  he  was  engaged  to  per- 
form were  of  such  a  nature  as  might  best  be  performed  by 
one  skilled  in  knowledge  of  the  law,  still  they  were  not  such 
services  as  were  strictly  professional  in  their  nature  or  as  only 
a  licensed  attorney  at  law  could  perform,  but,  on  the  contrary, 
were  in  the  main  clerical  in  character,  which  the  plaintiff  or 
anyone  else  with  his  ability  could  well  have  performed  with- 
out the  possession  of  the  title  or  license  of  an  attorney  at  law. 
This  being  so,  we  hold  with  plaintiff  that  compliance  with  sec- 
tion 472  of  the  Political  Code  was  not  a  prerequisite  to  the 
plaintiff's  employment. 


Digitized  by  VjOOQ IC 


June,  1916.]     U'ren  v.  State  Board  of  Contbol.  9 

The  next  contention  of  the  appellant  is  that  the  claim  of 
the  plaintiff  was  properly  rejected,  for  the  reason  that  it  was 
not  presented  in  the  form  and  manner  provided  by  law.  We 
find  no  merit  in  this  contention,  for  the  reasons  that  it  is  con- 
ceded that  the  claim  was  made  out  and  verified  and  presented 
in  the  same  form  and  method  which  had  been  pursued  for 
several  previous  months  under  the  rules  of  the  state  board  of 
control  and  upon  which  it  had  theretofore  acted  approvingly. 
If  in  this  instance  such  board  intended  to  require  a  different 
form  or  method  of  verifying  and  presenting  this  particular 
claim,  it  should  have  based  its  rejection  of  it  upon  that  ground, 
and  permitted  plaintiff  to  remedy  whatever  defects  in  form 
existed,  and  not  having  done  this,  it  cannot  be  heard  upon 
application  for  a  writ  of  mandate  to  urge  for  the  first  time 
mere  formal  defects  in  the  presentation  of  the  plaintiff's 
claim. 

This  brings  us  to  the  main  question  involved  in  this  appeal, 
which  is  as  to  the  scope  of  the  powers  with  wbich  the  board 
of  control  is  invested  in  the  matter  of  the  allowance  and  re- 
jection of  claims  on  the  state  treasury  in  payment  for  ser- 
vices rendered  to  other  boards  and  commissions  of  the  state 
within  the  sphere  of  their  respective  functions,  and  for  which 
they  are  by  the  several  acts  of  their  creation  invested  with  the 
power  to  contract  upon  such  terms  as  they  may  deem  proper. 

It  is  the  contention  of  the  appellant  that  its  powers  in  this 
respect  are  absolute,  and  that  with  its  discretion  in  the  allow- 
ance or  rejection  of  any  claim  against  the  state  treasury  the 
courts  have  not  the  right  or  power  to  interfere.  We  cannot 
give  our  support  to  this  contention.  The  State  Board  of  Con- 
trol was  created  under  the  provisions  of  the  act  of  1911  em- 
bracing sections  654  to  691  of  the  Political  Code  (Stats.  1911, 
p.  590),  which  act  repealed  all  prior  statutes  relating  to  the 
creation,  powers,  and  duties  of  prior  auditing  and  examin- 
ing boards,  of  which  the  State  Board  of  Control  was  to  be  the 
successor.  The  powers  and  duties  of  this  board  were  more 
ample  and  varied  under  the  act  of  their  creation  than  those 
of  prior  commissions  or  boards  exercising  similar  functions 
had  been ;  but  in  the  matter  of  its  relation  to  the  various  kinds 
of  claims  upon  the  state  treasury,  these  are  classified,  and  the 
powers  and  duties  of  the  board  with  respect  to  them  are  set 
forth  in  the  following  sections  of  the  Political  Code: 
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''Sec.  663.  Claims  against  state.  Every  claim  againift  the 
state  for  which  an  appropriation  has  been  made  or  for  which 
a  state  fund  is  available,  must  be  presented  to  the  board  for 
its  scrutiny  before  being  paid.  The  board  may  for  cause 
postpone  action  upon  a  claim  for  not  exceeding  one  month. 

"Sec.  664.  Any  person  having  a  claim  against  the  state  for 
which  an  appropriation  has  been  made,  may  present  the  same 
to  the  board  in  the  form  of  an  account  or  petition  and  the 
secretary  of  the  board  must  date,  number  and  file  such  claim. 
The  board  must  allow  or  reject  the  same  within  thirty  days. 
The  concurrence  of  two  members  of  the  board  shall  be  re- 
quired to  approve  and  allow  any  claim  against  the  state  in 
whole  or  in  part." 

*'Sec.  667.  If  no  appropriation  has  been  made,  or  if  no 
fund  is  available  for  the  payment  of  any  claim  against  the 
state,  the  settlement  of  which  is  provided  by  law,  or  if  an 
appropriation  or  fund  has  been  exhausted,  such  claim  must  be 
presented  to  the  board  which  shall  audit  the  same  and  if 
approved  by  at  least  a  majority  vote  thereof  it  shall,  with  the 
sanction  of  the  governor,  be  transmitted  to  the  legislature 
with  a  brief  statement  of  the  reasons  for  such  approval." 

**Sec.  669.  Any  person  having  a  claim  against  the  state, 
the  settlement  of  which  is  not  otherwise  provided  for  by  law, 
must  present  the  same  to  the  board  at  least  four  months 
before  the  meeting  of  the  legislature,  accompanied  by  a  state- 
ment showing  the  facts  constituting  the  claim,  verified  in  the 
same  manner  as  complaints  in  civil  actions.  Before  finally 
passing  upon  any  such  claim,  notice  of  the  time  and  place 
of  hearing  must  be  mailed  to  the  claimant  at  least  fifteen  days 
prior  to  the  date  set  for  final  action.  At  the  time  designated 
the  board  must  proceed  to  examine  and  adjust  such  claims. 
It  may  hear  evidence  in  support  of  or  against  them  and,  with 
the  sanction  of  the  governor,  report  to  the  legislature  such 
facts  and  recommendations  concerning  them  as  may  be  proper. 
In  making  such  recommendations  the  board  may  state  and  use 
any  official  or  personal  knowledge  which  any  member  thereof 
may  have  touching  such  claims." 

An  examination  of  these  sections  of  the  Political  Code  will 
show  that  there  are  two  classes  of  claims  which  come  within 
the  purview  of  the  State  Board  of  Control.  These  are,  first, 
claims  for  which  an  appropriation  has  been  made  or  for  which 
a  state  fund  is  available,  and,  second,  claims  for  which  no 


Digitized  by  VjOOQ IC 


June,  1916.]     U'een  v.  State  Board  op  Contbou  11 

appropriation  has  been  made,  or  for  which  for  any  reason  no 
fond  is  available.  The  claim  in  question  in  the  instant  case 
comes  within  the  first  of  these  classes.  The  plaintiff  was  em- 
ployed by  the  California  State  Conservation  Commission  to 
do  certain  work  within  the  scope  of  its  functions  and  at  the 
fixed  monthly  sum  for  salary,  for  which  his  claim  was  pre- 
sented to  the  State  Board  of  Control,  the  conservation  commis- 
sion having  already  approved  said  claim.  The  purposes  for 
which  the  State  Board  of  Control  was  created,  and  the  powers 
with  which  it  was  invested,  are,  so  far  as  may  be  discoverable 
from  the  terms  of  the  statutes,  in  no  very  essential  sense 
different  from  those  governing  the  creation  and  defining  the 
powers  and  duties  of  the  state  board  of  examiners,  the  final 
predecessor  of  the  board  of  control.  In  the  early  case  of 
Lawrence  v.  Booth,  46  Cal.  187,  it  was  held  that  as  to  that 
class  of  claims  against  the  state  treasury  of  which  the  power 
of  creation  and  propriety  as  to  amount  were  matters  intrusted 
to  the  discretion  of  other  departments  of  the  state  government, 
the  functions  of  the  state  board  of  examiners  were  merely 
those  of  an  auditing  body,  with  power  to  pass  upon  the  regu- 
larity in  form  of  the  claim,  but  with  no  discretion  nor  control 
over  the  amount  for  which  the  claim  should  be  allowed.  In 
the  comparatively  recent  case  of  Sullivan  v.  Oage,  145  Cal. 
759,  [79  Pac.  537],  the  case  of  Lawrence  v.  Booth  was  com- 
mented upon,  and  the  distinction  clearly  drawn  between  those 
classes  of  claims  with  reference  to  which  the  validity  of  the 
action  of  the  official,  body,  or  board  creating  the  obligation, 
or  its  amount,  were  not  called  into  question,  and  those  classes 
of  claims  wherein  the  validity  of  the  order  creating  them  was 
in  controversy;  and  as  to  the  former  the  views  of  the  court 
in  the  case  of  Lawrence  v.  Booth  were  upheld. 

In  the  instant  case  the  power  and  authority  of  the  conserva- 
tion commission  to  employ  the  expert,  professional,  and  cler- 
ical services  of  the  plaintiff  in  the  course  of,  and  for  the  pur- 
pose of,  carrying  into  effect  the  objects  of  its  creation,  has 
not  been  and  cannot  seriously  be  called  into  question.  Hav- 
ing the  power  to  enter  into  the  contract  of  employment  '*upon 
such  terms  as  it  might  deem  proper"  (Stats.  1911,  p.  823), 
and  having  had  set  apart  a  specific  fund  in  the  state  treasury 
for  the  payment  of  such  obligations  as  it  might  thus  create,  it 
must  follow  that  the  approval  of  the  plaintiff's  claim  as  evi- 
denced by  the  requisition  of  the  conservation  commission  upon 
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the  state  treasury  for  the  payment  thereof  constituted  the 
final  determination  as  to  the  validity  and  propriety  of  the 
obligation,  and  hence  that  the  powers  of  tie  board  of  control 
in  respect  to  said  claim  were  limited  to  those  of  an  auditing 
body  passing  only  upon  the  sufficiency  in  form  of  the  plain- 
tiff's demand. 

The  doctrine  is  well  settled  in  numerous  cases  that  where 
one  official,  board,  or  body  is  given  authority  by  statute  to 
create  an  obligation  against  a  specific  fund  in  the  state 
treasury,  and  another  official,  board,  or  body  is  intrusted  with 
the  powers  of  an  auditor  in  respect  to  claims  generally  against 
the  state,  the  powers  and  duties  of  the  latter  in  respect  to  such 
claims  may  be  controlled  by  the  courts  and  compelled  by  writs 
of  mandate.  {Leuns  v.  Colgan,  115  Cal.  529,  [47  Pac.  357] ; 
Scott  V.  Boyle,  164  Cal.  321,  [128  Pac.  941],  and  cases  cited.) 

In  the  closing  brief  of  appellant  it  is  earnestly  and  elabo- 
rately contended  that  since  as  a  fundamental  proposition  the 
state  cannot  be  sued  without  its  consent,  and  since  this  action 
is  in  the  nature  of  a  suit  to  compel  the  payment  of  money  to 
plaintiff  by  the  state,  that  it  cannot  therefore  be  maintained. 
But  to  our  minds  this  principle  has  no  application  to  the  in- 
stant case.  This  is  not  in  form  or  substance  an  action  against 
the  state  to  determine  a  contested  claim  against  its  treasury. 
The  state  has  already  by  the  act  of  its  legislature  set  apart  a 
specific  fund  for  the  payment  of  such  obligations  as  the  con- 
servation commission  had  power  to  create;  and  the  state  has 
also  by  legislative  act  invested  said  conservation  commission 
with  the  express  power  to  create  this  specific  obligation 
through  its  employment  of  the  plaintiff  to  assist  in  carrying 
into  effect  the  objects  of  its  existence.  The  state  is  thus  in 
a  position  of  having  assented  to  this  claim ;  and  this  is  an  ac- 
tion or  proceeding  merely  to  compel  the  official  auditor  in  the 
form  of  the  board  of  control  to  perform  a  duty  expressly  en- 
joined upon  it  by  law. 

We  can  perceive  no  reason  why  the  action  of  the  trial  court 
was  not  proper  in  directing  the  issuance  of  the  writ» 

Judgment  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  25,  1916. 
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[CSv.  No.  1822.    First  Appellate  District.— June  27,  1916.] 

EDWARD  C.  GOLDNER.  Respondent,  v.  WM.  CRANE 
SPENCER  et  al.,  Defendants;  THOS.  E.  CURRAN, 
Administrator,  etc.,  Appellant. 

Mortgage — Peaud  on  Okeditors  of  Mortgaoob — ^Insupticienct  ot 
Evidence — Decision  on  Former  Appeal  Conclusive. — In  the 
second  trial  of  an  action  for  the  foreclosure  of  a  mortgage,  where 
the  court  had  before  it  practically  the  same  evidence  which  was 
before  it  upon  the  first  trial  and  also  before  the  supreme  court 
upon  the  first  appeal,  the  decision  of  the  supreme  eourt  upon  such 
appeal  as  to  the  insufiSciencj  of  the  evidence  to  support  the  defense 
set  up  hj  a  judgment  creditor  of  the  mortgagor  that  such  mortgage 
was  executed  with  intent  to  defraud  creditors  is  conclusive  upon 
the  second  appeal. 

Id. — Release  or  Fractional  Acre  from  Mortgage — Erroneous  Find- 
ing— ^Bights  of  Redemptioner  not  Prejudiced — ^Released  Portion 
Without  Value. — A  judgment  creditor  of  the  mortgagor,  entitled 
to  be  a  redemptioner  of  the  property  to  be  sold  under  the  decree 
of  foreclosure  and  sale,  is  not  injured  by  an  erroneous  finding  that 
a  smaU  fraction  of  an  acre  had  been  released  from  the  operation 
and  effect  of  the  mortgage,  where  it  is  expressly  found  that  such 
fraction  of  land  was  of  practically  no  value. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    John  E.  Richards,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  N.  Beatty,  Francis  Dunn,  and  Thomas  E.  Curran, 
for  Appellant. 

L.  W.  Lovey,  and  Walter  E.  Dom,  for  Plaintiff  and  Re- 
spondent. 

Walter  H.  Robinson,  for  Defendants  and  Respondents. 

KERRIGAN,  J.— This  is  an  appeal  by  the  defendant, 
Thos.  E.  Curran,  as  administrator  of  the  estate  of  Elizabeth 
Cullen,  deceased,  from  a  judgment  in  plaintiff's  favor,  and 
from  an  order  denying  said  defendant's  motion  for  a  new 
trial.    The  facts  of  the  case  as  disclosed  by  the  record  are 
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these :  In  the  month  of  November,  1904,  the  defendant,  Will- 
iam Crane  Spencer,  borrowed  the  sum  of  three  thousand  dol- 
lars from  Elizabeth  CuUen,  giving  his  promissory  note  there- 
for. In  the  month  of  December  of  the  same  year  he  received 
the  additional  sum  of  seven  thousand  dollars,  which  he  was 
to  invest  for  her.  Mrs.  Cullen  died  in  the  year  1906,  and  the 
defendant,  Thos.  E.  Curran,  was  appointed  her  administrator 
with  the  will  annexed,  and  in  that  capacity  brought  an  action 
against  William  Crane  Spencer  to  recover  both  the  money 
he  had  borrowed  and  the  sum  which  had  been  intrusted  to 
him.  In  that  action  judgment  was  rendered  in  favor  of  the 
administrator  for  the  sum  of  $10,946.46,  with  interest  and 
costs,  on  March  22,  1908.  A  transcript  of  this  judgment  was 
recorded  in  the  county  of  Placer  on  the  sixth  day  of  April, 
1908,  and  it  then  became  a  lien  upon  whatever  interest  said 
Spencer  then  had  in  the  property  lying  in  said  county  and 
being  the  subject  of  the  present  action. 

In  the  meantime,  and  in  the  early  part  of  the  year  1907, 
William  Crane  Spencer  had  gone  to  Paris,  Prance,  and  there 
and  during  that  year  had  executed  his  note  and  mortgage  for 
the  sum  of  twenty-one  thousand  dollars  covering  the  Placer 
County  property  to  Edward  C.  Goldner,  plaintiff  in  this  ac- 
tion, who  was  a  half-brother  of  Spencer,  and  a  resident  of 
Paris.  The  mortgage  was  recorded  in  the  county  of  Placer 
on  March  16,  1908,  prior  to  the  recordation  there  of  the  tran- 
script of  the  judgment  obtained  by  Curran.  The  present 
action  to  foreclose  said  mortgage  was  commenced  in  the  month 
of  September,  1909,  in  the  county  of  Placer.  The  defendant 
Curran  appeared  in  said  action  and  set  up  the  issue  of  fraud 
in  the  transaction  between  the  plaintiff  Goldner  and  William 
Crane  Spencer,  invalidating  said  note  and  mortgage,  or  at 
least  subordinating  the  same  to  the  Curran  judgment.  The 
trial  court  found  upon  this  issue  in  Currants  favor,  but  upon 
appeal  to  the  supreme  court  this  finding  was  held  to  be  un- 
^  supported  by  suflBcient  evidence  and  the  judgment  was  re- 
versed. The  case  is  reported  in  Ooldner  v.  Spencer,  163  Cal. 
317,  [125  Pac.  347].  The  cause  was  then  transferred  to  the 
city  and  county  of  San  Francisco  for  a  second  trial,  and  from 
the  judgment  therein  rendered  in  the  plaintiff's  favor,  and 
from  the  order  denying  a  new  trial,  the  defendant  Curran 
prosecutes  this  appeaL 
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The  first  contention  made  by  the  appellant  Curran  is  that 
the  evidence  is  insufficient  to  sustain  the  judgment  against 
his  contention  upon  the  issue  of  fraud.  It  is  conceded,  how- 
ever, that  the  trial  court  upon  the  second  trial  of  the  cause 
had  before  it  practically  the  same  evidence  which  was  before 
the  trial  court  of  Placer  County  upon  the  first  trial  of  the 
cause,  and  also  before  the  supreme  court  upon  the  first  appeal. 
This  being  so,  we  are  bound  by  the  views  expressed  by  the 
supreme  court  as  to  the  weight,  sufficiency,  and  eflEect  of  this 
evidence  upon  the  form^^r  appeal,  and,  as  we  have  seen,  the 
supreme  court  has  held  such  evidence  insufficient  to  sustain 
the  issue  tendered  by  the  defendant  Curran  as  to  the  fraudu- 
lent character  of  the  transaction  between  the  plaintiff  Edward 
C,  Goldner  and  William  Crane  Spencer.  No  further  com- 
ment upon  this  phase  of  the  present  appeal  is  necessary  than 
merely  to  call  attention  to  the  language  of  the  supreme  court 
upon  the  former  appeal.  (Ooldner  v.  Spencer,  163  Cal.  317, 
[125  Pac.  347].) 

The  next  contention  of  the  appellant  is  that  the  court  in 
its  findings  upon  the  second  trial  of  the  cause  committed  an 
error  in  finding  that  a  certain  small,  irregular  portion  of  the 
premises  in  question  amounting  to  less  than  one-third  of  an 
acre,  and  separated  from  the  balance  of  the  tract  by  a  turn  in 
the  county  road,  had  been  released  from  the  operation  and 
effect  of  the  Gtoldner  mortgage,  when  in  fact  there  was  no 
evidence  of  such  release.  The  injury  which  the  defendant 
Curran  claims  to  have  suffered  from  this  alleged  error  is  that, 
having  sold  the  interest  of  said  Spencer  in  the  entire  tract 
upon  an  execution  issued  upon  the  Curran  judgment,  and  hav- 
ing become  the  purchaser  thereof  by  said  sale,  he  has  thereby 
become  entitled  to  be  a  redemptioner  of  the  property  to  be 
sold  under  the  decree  of  foreclosure  and  sale  in  the  present 
action,  and  that  since  the  court  has  erroneously  found  that 
this  small  fraction  of  an  acre  has  been  released  from  the 
effect  of  said  mortgage  and  sale,  his  burden  as  a  redemptioner 
has  been  thereby  increased  as  to  the  balance  of  the  property. 
While  the  record  appears  to  be  wanting  in  the  evidence  of  the 
release  of  this  small  piece  of  land  sufficient  to  sustain  this 
particular  finding  of  the  court,  it  does  appear  that  the  court 
has  expressly  found  that  this  fraction  of  an  acre  of  land  is 
of  practically  no  value.  There  is  enough  evidence  in  the 
record  to  sustain  this  finding,  and  this  being  so,  the  court's 
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error  in  finding  the  fact  of  its  release  from  the  eflfect  of  the 
Groldner  mortgage  and  sale  was  an  error  without  injury  to 
the  appellant,  and  was  therefore  not  suflSeiently  material  to 
justify  a  reversal  of  the  case. 

There  are  no  other  material  contentions  of  the  appellant 
upon  this  appeal  which  are  not  disposed  of  in  the  decision  of 
the  former  appeal. 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  25,  1916. 


[Civ.  No.  1754.    Pirat  Appellate  District.— June  28,  1916.] 

LOUISA    R.    FREITAS,    Respondent,    v.    MANUEL    P. 
PREITAS,  Jr.,  et  al.,  Appellants. 

LIFE  Insurance — Action  Between  CoNrucriNO  Claimants — Pay- 
ment INTO  Court — Pleading. — ^Where,  in  an  action  between  con- 
flicting claimants  to  the  amount  called  for  in  a  policy  of  life 
insurance,  the  insurer  does  not  defend  the  action  but  deposits  the 
money  in  court  subject  to  a  determination  of  such  conflicting 
claims,  it  becomes  immaterial  as  to  whether  the  complaint  states 
a  cause  of  action  against  such  insurer. 

Id. — Action  on  Policy — ^Rights  Under  Antenuptial  Agreement- 
Sufficiency  OF  Complaint. — The  complaint  in  such  an  action  is 
sufficient  as  between  the  conflicting  claimants,  where  it  is  alleged 
that  the  plaintiff  was  induced  to  marry  the  insured  by  an  antenuptial 
agreement,  wherein  he  promised  the  plaintiff  that  if  she  would 
marry  him  he  would  make  her  the  beneficiary  of  the  policy,  and 
that  upon  his  marriage  with  the  intent  of  performing  his  agree- 
ment he  caused  the  plaintiff  to  be  named  as  beneficiary  and  de- 
livered the  policy  to  her,  and  thereafter  secured  possession  thereof 
and  without  her  knowledge  or  consent  substituted  the  defendants 
aa  beneficiaries. 

Id. — Antenuptul  Agreement — ^Reduction  to  Writing — ^Nonessential 
Averment — Presumption. — The  complaint  in  such  an  action  is 
not  subject  to  general  demurrer   for  failure  to  allege   that  the 
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anteiitiptial  agreement  was  reduced  to  writing,  as  such  agreement, 
u  a  matter  of  pleading,  will  be  presumed  to  be  in  writing. 

Id. — Execution  ot  Antenuptial  Ageeement— Writing  not  Essential. 
Such  an  antenuptial  agreement  is  not  required  to  be  in  writing 
where  the  same  became  fully  executed  bj  the  act  of  the  insured 
in  procuring  his  wife  to  be  designated  as  the  beneficiarj  of  the 
policy. 

Id. — Statute  ot  Frauds — Executed  Oral  Agreement. — The  statute 
of  frauds  has  no  application  to  executed  oral  agreements. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  B.  Diavila,  and  Jos.  P.  Lucey,  for  Appellanta. 

Rose  &  Silverstein,  for  Respondent. 

THE  COURT.— The  plaintiflf  in  this  case  is  the  widow  of 
Manuel  T.  Freitas,  deceased.  The  defendants,  Manuel  P. 
Freitas,  Jr.,  Mary  Freitas  Lopez,  Francisco  Freitas,  and  Anna 
Freitas  Nula  are  the  children  of  said  deceased  by  a  former 
marriage.  The  defendant  Unica  Portugueza  de  Estada  da 
California  is  a  beneficiary  corporation.  The  complaint  in 
substance  alleged,  and  the  trial  court  in  eflfect  found,  that 
the  plaintiflf  was  induced  to  marry  Manuel  T.  Freitas,  since 
deceased,  by  an  antenuptial  agreement,  wherein  he  promised 
the  plaintiflf  that  if  she  would  marry  him  he  would  make  her 
the  beneficiary  of  a  policy  of  life  insurance  in  the  sum  of 
one  thousand  dollars  which  he  then  held  and  which  had  been 
issued  to  him  by  the  corporation  defendant  Upon  his  mar- 
riage to  the  plaintiflf  Freitas,  with  the  intent  and  purpose  of 
performing  his  antenuptial  promise,  caused  the  plaintiflf  to 
be  named  as  the  beneficiary  in  the  policy  of  insurance,  and 
thereupon  delivered  the  same  to  her.  Subsequently  he 
secured  possession  of  the  policy  and,  without  the  consent  or 
knowledge  of  the  plaintiflf,  caused  the  children  above  men- 
tioned to  be  substituted  as  beneficiaries,  and  they  were  the 
beneficiaries  named  in  the  policy  at  the  time  of  his  death. 

The  corporation  defendant  did  not  defend  against  the  ac- 
tion, but  deposited  in  court  the  amount  called  for  in  the  policy 
subject  to  a  determination  of  the  conflicting  claims  of  the 
plaintiflf  and  the  otlicr  defendants. 

81  Cal.  App.— 2 
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Judgment  was  rendered  for  the  plaintiflP,  from  which  the 
individual  defendants  alone  have  appealed. 

The  demurrer  of  these  last-named  defendants  to  the  com- 
plaint was  rightly  overruled.  Having  paid  the  fund  in  con- 
troversy into  court,  the  corporation  defendant  in  effect  waived 
any  defense  it  might  have  had  against  either  or  both  of  the 
conflicting  claimants;  and  being  apparently  satisfied  with 
the  lower  court's  adjudication  of  the  controversy,  it  is  of 
no  consequence  whether  or  not  the  complaint  stated  a  cause 
of  action  against  the  corporation.  (Jory  v.  Supreme  Council 
etc.,  105  Cal.  20,  [45  Am.  St.  Rep.  17,  26  L.  B.  A.  733,  38 
Pac.  524] ;  Adams  v.  Orand  Lodge,  105  Cal.  321,  [45  Am.  St. 
Rep.  45,  38  Pac.  914] ;  Eoeft  v.  Suprems  Lodge,  113  Cal.  91, 
[33  L.  R.  A.  174,  45  Pac.  185] ;  Supreme  Council  v.  Murphy, 
65  N.  J.  Eq.  60,  [55  Atl.  507,  509].) 

The  complaint  as  between  the  plaintiff  and  the  appealing 
defendants  stated  a  cause  of  action.  The  case  of  Oagossian 
V.  Arakelian,  9  Cal.  App.  571,  [99  Pac.  1113],  has  no  applica- 
tion to  the  facts  of  the  present  case.  Here  the  cause  of  action 
relied  upon  proceeded  upon  the  theory  that  the  plaintiff  had 
acquired  an  equitable  right  to  the  sum  secured  by  the  policy 
of  insurance  which  the  insured  could  not  defeat  by  any  act  of 
his,  and  which  the  individual  defendants  as  mere  voluntary 
beneficiaries  possessing  no  equities  could  not  deny.  That  such 
a  right  may  be  acquired  under  the  facts  pleaded  here,  and 
will  when  established  receive  recognition  and  protection  at 
the  hands  of  a  court  of  equity,  is  settled  in  this  state. 
(Adam^  v.  Orand  Lodge,  supra;  Jory  v.  Supreme  Council, 
supra,) 

The  complaint  states  a  cause  of  action  notwithstanding  the 
fact  that  the  antenuptial  agreement  pleaded  was  not  alleged 
to  have  been  reduced  to  writing  as  required  by  section  1624 
of  the  Civil  Code,  and  section  1973  of  the  Code  of  Civil  Pro- 
cedure. As  a  matter  of  pleading,  the  agreement  was  pre- 
sumed to  be  in  writing. 

The  evidence  supports  the  findings,  and  the  findings  sup- 
port the  judgment  While  the  evidence  shows,  and  the  court 
in  effect  found,  that  the  antenuptial  agreement  was  not  ex- 
pressed in  writing,  nevertheless  the  evidence  further  shows, 
and  the  court  found,  that  in  keeping  with  his  agreement  and 
the  consideration  of  the  plaintiff's  marriage  to  him,  Freitas, 
the  insured,  procured  her  to  be  designated  as  the  beneficiary 
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of  the  sum  secured  by  the  policy  of  insurance.  The  ante- 
nuptial contract  thereby  became  fully  executed  {Supreme 
Lodge  V.  Ferrell,  83  Kan.  491,  [33  L.  B.  A.  (N.  S.)  777,  112 
Pac.  155])  and  it  is  settled  law  that  the  statute  of  frauds 
has  no  application  to  an  executed  oral  agreement  (Bates  v. 
Bahcock,  95  Cal.  479,  488,  [29  Am.  St.  Rep.  133,  16  L.  R.  A. 
745,  30  Pac.  605]). 

The  judgment  appealed  from  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  25,  1916. 


[Ctt,  No.  1756.    Tint  Appellate  District— June  M,  1916.] 

LOUISA    E.    PREITAS,    Respondent,    v.    MANUEL    P. 
PREITAS,  Jr.,  et  al..  Appellants. 

LiFi  Instjbancb— AcnoN  to  Recover  Amount  ot  Pouct— Claim 
Undeb  Antenuptial  Agreement — ^Payment  to  Substituted  Bene- 
ficiaries— ^Pleadino — Sitfficiency  of  Complaint. — In  an  action 
to  recover  the  amount  called  for  by  a  policy  of  insurance,  the  com- 
plaint states  a  cause  of  action  where  it  is  alleged  that  the  plaintiff 
was  made  the  beneficiary  of  the  policy  under  the  terms  of  an 
antenuptial  agreement,  and  that  the  insured  after  deliyeriDg  the 
policy  to  the  plaintiff  secured  possession  thereof  and  without  her 
knowledge  or  consent  substituted  the  defendants  as  beneficiaries, 
notwithstanding  that  the  insurer  had  paid  the  amount  of  the  policy 
to  the  defendants  prior  to  the  commencement  of  the  action. 

Id. — Action  for  Money  Had  and  Becetved — ^Lack  of  Contractual 
Privity — When  Maintainable. — An  action  for  money  had  and 
received  may  be  successfully  maintained  even  though  not  founded 
upon  allegations  showing  an  express  privity  of  contract  between 
the  parties,  upon  the  theory  that  if  one  of  the  parties  has  received 
money  due  and  owing  to  the  other  under  circumstances  which  make 
it  his  duty  to  surrender  the  money  to  the  rightful  owner,  the  law 
will  imply  the  promise  to  do  so,  and  thereby  create  the  requisite 
contractual  privity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  H.  Waste,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Louis  B.  Diavila,  and  Jos.  P.  Lucey,  for  Appellants. 
Bose  &  Silverstein,  for  Respondent. 

THE  COURT.— Save  in  one  particular  the  facts  in  this 
'sasCy  as  shown  by  the  pleadings  and  proof,  are  in  their  essen- 
tial features  substantially  the  same  as  those  pleaded  and 
proven  in  the  case  of  Preitas  v.  Freitas,  ante,  p.  16,  [159 
Pac.  611],  No.  1754,  this  day  decided,  the  present  case  being 
different  only  in  the  particular  that  the  beneficial  society  in 
which  the  deceased  was  insured  had  upon  the  death  of  the 
deceased  paid  to  the  defendants  the  sum  of  one  thousand  five 
hundred  dollars,  called  for  by  the  policy  of  insurance.  As  a 
consequence  the  society  was  not  made  a  party  defendant. 
Judgment  went  for  the  plaintiff,  from  which  the  defendants 
severally  appeal  upon  the  grounds  that  the  complaint  does 
not  state  a  cause  of  action,  and  that  the  findings  do  not  sup- 
port the  judgment. 

Here,  as  in  the  case  above  mentioned,  the  plaintiff's  cause 
of  action  proceeded  upon  the  theory  that  the  plaintiff  had 
acquired  a  superior  equitable  title  to  the  sum  in  suit;  and,  for 
the  reasons  stated  in  said  case  numbered  1754,  and  upon  the 
authority  of  the  cases  therein  cited,  we  are  of  the  opinion 
that  the  facts  pleaded  in  the  present  case  are  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendants,  who  were 
alleged  and  shown  to  be  mere  voluntary  beneficiaries.  True  it 
is,  as  counsel  for  the  defendants  contend,  that  the  plaintiff's 
cause  of  action  pleaded  savors  strongly  of  an  action  for  money 
had  and  received.  Such  an  action,  however,  may  be  success- 
fully maintained  even  though  not  founded  upon  allegations 
showing  an  express  privity  of  contract  between  the  parties. 
This  is  so  upon  the  theory  that  if  one  of  the  parties  has 
received  money  due  and  owing  to  the  other  under  circum- 
stances which  make  it  his  duty  to  surrender  the  money  to 
the  rightful  owner,  the  law  will  imply  the  promise  to  do  so, 
and  thereby  create  the  requisite  contractual  privity.  {Conv- 
missioners  v.  Bloomington,  253  111.  164,  [Ann.  Cas.  1913A, 
477,  97  N.  E.  280] ;  Kreutz  v.  Limngsion,  15  Cal.  344;  Colma 
Co,  V.  Glenn  County,  117  Cal.  434,  [49  Pac.  457] ;  WUtilcf 
V.  ^MiiiUc,  5  Cal.  App.  696,  [91  Pac.  170].) 
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It  is  conceded  that  the  evidence  supports  the  findings ;  and 
if  we  be  correct  in  the  conclusion  that  the  facls  stated  in  the 
complaint  show  a  cause  of  action,  then  it  follows  that  the 
findings,  which  are  in  substantial  accord  with  the  allegations 
of  the  complaint,  support  the  judgment 

The  point  made  concerning  the  invalidity  of  the  ante- 
nuptial contract,  and  the  consequences  claimed  to  flow  there- 
from, was  also  made  in  the  case  previously  decided  and 
therein  determined  adversely  to  the  contention  of  the  defend- 
ants.   It  need  not  therefore  be  again  adverted  ta 

The  judgment  appealed  from  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  25,  1916. 


[CiT.  No.  '2052.    Second  Appellate  District.— June  28,  1916.1 

W.  A.  HAMMEL,  Appellant,  v.  JOHN  FRANCIS  NEYLAN 

et  al.,  etc..  Respondents. 

PrjBUO  Officers — Seevices  of  Sheriff  m  Conveying  Prisoners — ^Un- 
warranted Disallowance  of  Claim  by  Board  of  Control — Over- 
charge FOR  Previous  Services. — The  State  Board  of  Control  is 
without  power  to  refuse  to  allow  the  claim  of  the  sheriff  of  a  county 
for  services  rendered  and  expenses  necessarily  incurred  in  conveying 
persons  adjudged  by  the  superior  court  to  be  committed  to  state 
prisons  and  other  state  institutions,  on  the  ground  that  such  ofiScial 
was  indebted  to  the  state  in  a  certain  amount  for  similar  services 
rendered  in  previous  years  which  he  had  received  and  which  was 
in  excess  of  that  to  which  he  was  justly  and  legally  entitled. 

Id. — Services  in  Conveying  Persons  to  State  Institutions — Allow- 
ance OF  Claim  by  State  Board  of  Control. — ^Under  the  provisions 
of  section  4290  of  the  Political  Code,  the  sheriff  of  a  county  is  en- 
titled to  receive  and  retain  for  his  own  use  the  sum  of  five  dollars 
per  diem  for  conveying  prisoners  to  and  from  the  state  prisons, 
and  for  conveying  persons  to  and  from  insane  asylums,  together 
with  all  expenses  necessarily  incurred  therewith,  subject  only  to 
the  condition  that  his  claim  therefor  is  properly  presented  to  the 
State  Board  of  Control,  as  provided  by  section  663  of  the  Political 
Code,  for  its  scrutiny,  which  scrutiny  and  examination  is  limited 
by  such  provision  to  an  inquiry  as  to  whether  such  officer  has  ren- 


Digitized  by  VjOOQ IC 


22  Hammel  v.  Neylan.  [31  Cal.  App. 

dered  the  serviees  set  forth  in  Ms  claim  and  whether  the  amount 
claimed  for  expenses  was  necessarily  incurred  in  the  performance 
thereof. 

Id. — ^Befusal  to  Allow  Claim — ^Remedy  of  Claimant. — ^Upon  the  re- 
fusal of  the  board  of  control  to  allow  such  a  claim  upon  the  ground 
of  overcharges  made  in  previous  years,  the  remedy  of  the  claimant 
is  mandatMu,  and  not  by  appeal  to  the  legislat^ire,  as  under  the 
provisions  of  section  671  of  the  Political  Code  the  latter  remedy 
is  only  applicable  where  the  board  finds  that  the  serviees  were  not 
performed  or  the  expenses  not  incurred. 

Id. — Mandamus — Abuse  of  Discretion — Enforoemsnt  ov  Pabticulab 
Action. — ^While  it  is  the  general  rule  that  where  an  officer,  board, 
or  tribunal  is  vested  with  power  to  determine  a  question  upon 
which  a  right  depends,  mandamus  will  not  lie  to  control  the  dis- 
cretion of  such  officer,  board,  or  tribunal  in  the  determination 
thereof,  nevertheless  the  writ  will  lie  to  correct  abuses  of  dis- 
cretion, and  to  force  a  particular  action  by  the  inferior  tribunal 
or  officer,  when  the  law  clearly  establishes  the  petitioner's  right 
to  such  action, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.      John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Leon  P.  Moss,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Robert  M.  Clarke,  Deputy 
Attorney-General,  and  John  F.  Neylan,  for  Respondents. 

SHAW,  J. — ^PlaintiflP  filed  his  petition  in  the  superior  court 
of  Los  Angeles  County  praying  for  a  writ  of  mandate  against 
the  State  Board  of  Control  and  members  thereof,  command- 
ing it  and  them  to  allow  and  approve  certain  claims,  the 
aggregate  amount  of  which  was  the  sum  of  $2,199.26,  pre- 
sented by  him  as  sheriff  of  said  county  against  the  state  for 
services  rendered  by  him  as  such  sheriff  in  the  month  of 
December,  1914,  and  expenses  necessarily  incurred  in  convey- 
ing persons,  adjudged  by  the  superior  court  of  said  county 
to  be  committed,  to  state  prisons  and  other  state  institutions. 

Defendants  answered  alleging,  among  other  things,  that  on 
January  21,  1914,  they,  in  the  performance  of  the  duty  im- 
posed upon  them  by  law,  discovered,  determined,  and  ad- 
judged that  petitioner  was  indebted  to  the  state  of  Califor- 
nia in  the  sum  of  $2,199.26,  paid  to  and  received  by  him  as 
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sheriff  from  the  state  of  California  upon  claims  presented 
during  the  years  1911,  1912,  and  1913,  for  alleged  services 
and  necessary  expenses  incurred  by  him  as  such  official  for 
convejdng  prisoners  to  state  institutions,  which  claims  were, 
to  the  extent  of  $2,199.26,  in  excess  of  Hiat  to  which  he  was 
justly  and  legally  entitled,  and  the  allowance  of  which  by 
said  board  was  obtained  by  means  of  fraudulent  representa- 
tions made  with  intent  to  deceive  and  defraud,  and  which  did 
deceive  and  defraud,  these  defendants  and  the  state  of  Cali- 
fornia ;  that  petitioner  has  refused  to  recognize  such  payments 
as  being  in  excess  of  the  sum  to  which  he  was  entitled  during 
said  years  of  1911,  1912,  and  1913,  or  repay  the  same,  al- 
though demand  had  been  made  therefor  by  respondents  upon 
an  itemized  list  of  said  alleged  overcharges  delivered  to  peti- 
tioner ;  that  by  reason  of  such  fact  respondents  claim  the  right 
to  withhold  from  petitioner,  to  the  extent  of  $2,199.26,  the 
allowance  and  payment  of  other  claims  due  him  under  section 
4290  of  the  Political  Code.  The  answer  further  alleged  that 
"respondents  deny  that  petitioner  has  no  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law  for  the  en- 
forcement of  right  in  the  premises,  and  allege  that  petitioner 
has  no  rights  in  the  premises  or  as  claimed  and  alleged  by  him 
in  his  petition  for  writ  of  mandate  herein ;  that  said  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  these  respondents  or  any  or  either  of  them,  or  against 
the  state  of  Cfdifomia,  nor  does  said  petition  state  facts 
sufficient  to  entitle  petitioner  to  the  relief  sought  therein,  nor 
to  any  relief."  And  further  alleged  "that  this  honorable 
court  has  no  jurisdiction  of  the  subject  matter  set  forth  in 
said  petition,  nor  to  grant  the  plaintiff  the  relief  sought 
therein." 

Attached  to  each  of  the  nine  claims  so  presented  and  show- 
ing the  action  of  respondents  had  thereon  and  reasons  there- 
for, as  required  by  section  666  of  the  Political  Code,  was  a 
statement  as  follows : 

**  Office  of  State  Board  of  Control. 

"Sacramento,  Cal.,  Feb.  2,  1915. 

"The  annexed  account  for  207.85/100  two  hundred  seven  & 
85/100  presented  by  Wm.  A.  Hammel  for  transportation  of 
prisoners  to  Folsom  is  rejected  and  disallowed  under  section 
666,  Political  Code  of  the  state  of  California,  and  Sec.  682 
of  tJie  Political  Code  of  the  state  of  California,  for  the  reason 
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that  said  claimant  is  now  indebted  to  the  state  of  California 
in  the  sum  of  $2,199.26,  moneys  by  him  had  and  received  for 
the  use  and  benefit  of  the  said  state  of  California,  prior  to 
the  date  hereof,  all  of  which  said  claimant  has  heretofore 
refused  and  does  now  refuse  to  repay  to  the  state  despite 
demand  made  of  him  for  such  repayment." 

It  must  be  conceded,  upon  admitted  allegations  of  the  peti- 
tion, stipulations  made,  and  uncontroverted  evidence  offered 
by  petitioner,  that  the  claims  in  question  were  found  and 
determined  by  the  board  of  control  to  be  properly  made  out 
and  presented  in  full  compliance  with  the  law  and  the  rules 
governing  the  same  as  adopted  by  said  board,  and  no  ques- 
tion is  raised  as  to  the  truth  and  correctness  thereof  or  peti- 
tioner's right  to  have  the  same  allowed,  save  and  except  that 
respondents  assert,  without  offering  any  proof  thereof,  that 
petitioner  is  indebted  to  the  state  for  the  collection  of  over- 
charges for  services  rendered  and  expenditures  made  during 
the  years  1911,  1912,  and  1913,  claims  for  which  had  at  the 
time  been  duly  approved  and  allowed  by  said  board  of  con- 
trol, warrants  issued  therefor  by  the  controller  and  paid  in 
usual  course. 

Upon  trial,  and  after  petitioner  had  introduced  his  evi- 
dence, the  respondents,  without  offering  any  evidence,  moved 
the  court  to  dismiss  the  petition  and  said  proceeding  upon 
the  ground  ''that  this  court  has  no  jurisdiction  of  the  sub- 
ject matter  set  forth  in  said  petition,  nor  to  grant  to  peti- 
tioner the  relief  sought  therein;  and  that  this  court  has  no 
jurisdiction  of  the  parties  respondent  to  this  proceeding;  that 
the  petition  does  not  state  facts  sufQcient  to  constitute  a  cause 
of  action  against  these  respondents  or  any  or  either  of  them, 
or  against  the  state  of  California ;  nor  does  said  petition  state 
facts  sufficient  to  entitle  petitioner  to  the  relief  therein 
sought,  nor  to  any  relief."  The  court  made  an  order  grant- 
ing the  motion,  and  caused  a  judgment  to  be  entered  dismiss- 
ing the  proceeding,  from  which  petitioner  prosecutes  this 
appeal. 

In  support  of  the  court's  ruling,  respondents  insist,  first, 
that  the  State  Board  of  Control  in  acting  upon  claims  pre- 
sented for  its  allowance  is  vested  with  judicial  powers,  and 
having  in  its  discretion  refused  to  allow  the  claims,  mandamus 
will  not  lie  to  compel  other  action  than  that  taken;  second, 
that  under  the  provisions  of  section  671  of  the  Political  Code 
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petitioner's  remedy,  if  aggrieved  by  the  action  of  the  board, 
was  an  appeal  to  the  legislature. 

As  to  the  first  proposition,  it  is  undoubtedly  the  general  rule 
that  where  an  oflScer,  board,  or  tribunal  is  vested  with  power 
to  determine  a  question  upon  which  a  right  depends,  mar^ 
damns  will  not  lie  to  control  the  discretion  of  such  officer, 
board,  or  tribunal  in  the  determination  thereof.  {Inglin  v. 
Hoppin,  156  Cal.  483,  [105  Pac.  582].)  Nevertheless,  as 
stated  in  the  above-entitled  case:  "The  above  cases  [cited  in 
the  opinion]  abundantly  show  that  mandam%ts  will  lie  to 
correct  abuses  of  discretion,  and  will  lie  to  force  a  particular 
action  by  the  inferior  tribunal  or  officer,  when  the  law  clearly 
establishes  the  petitioner's  right  to  such  action";  or,  we  may 
add,  where  in  determining  the  matter  confided  to  such  board 
its  discretion  has  been  controlled  by  a  consideration  of  ques- 
tions not  relating  to  the  subject  involved,  and  therefore  not 
properly  within  its  discretion  (26  Cyc.  161) ;  or,  as  stated  in 
State  V.  Stutsman,  24  N.  D.  68,  [Ann.  Cas.  1914D,  776,  139 
N.  W.  83],  **  where  the  discretion  is  made  to  turn  upon  mat- 
ters which,  under  the  law,  should  not  be  considered."  And 
this  we  conceive  to  be  the  vice  of  respondents'  position. 

Section  4290  of  the  Political  Code  provides:  "The  sheriff 
shall  be  entitled  to  receive  and  retain  for  his  own  use,  five 
dollars  per  diem  for  conveying  prisoners  to  and  from  the 
state  prisons,  and  for  conveying  persons  to  and  from  the 
insane  asylums,  or  other  state  institutions,  not  otherwise  pro- 
vided for  by  law;  also,  all  expenses  necessarily  incurred  in 
conveying  insane  persons  to  and  from  the  insane  asylums,  and 
in  conveying  persons  to  and  from  the  state  prisons,  or  other 
state  institutions,  which  ^per  diem  and  expenses  shall  be  al- 
lowed by  the  board  of  examiners  and  collected  from  the 
state."  Under  this  provision  the  sheriff  is  entitled  to  collect 
and  receive  from  the  state  for  the  services  specified  five  dol- 
lars per  day  and  expenses  necessarily  incurred  in  the  perform- 
ance thereof,  subject  only  to  the  condition  that  his  claim 
therefor  is  properly  presented,  as  here  done,  to  the  board  of 
control,  as  provided  in  section  663  of  the  Political  Code,  for 
its  scrutiny,  which  scrutiny  and  examination  under  the  pro- 
vision quoted  is  limited  to  an  inquiry  as  to  whether  the  sheriff 
has  rendered  the  services  set  forth  in  his  claim  and  whether 
the  amount  claimed  lor  expenses  was  necessarily  incurred  in 
such  performance ;  and  upon  a  finding  favorable  to  claimant. 
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then,  as  provided  by  section  4290,  the  board  of  control  has 
no  discretion  other  than  to  allow  such  "per  diem  and  ex- 
penses." (Hensley  v.  Superior  Court,  111  CaL  541,  [44  Pac. 
232].)  Since  as  to  such  claims  the  right  to  scrutinize  is  thus 
limited,  it  must  follow  that  the  board  may  not  refuse  to  allow 
a  claim  concededly  correct  and  properly  presented,  upon 
grounds  other  than  those  specified ;  that  is,  where  it  finds  the 
services  were  not  performed  or  the  expenses  not  necessarily 
incurred.  (Lawrence  v.  Booth,  46  Cal.  187.)  The  mere  as- 
sertion, such  as  here  made,  that  the  claimant  is  indebted  to 
the  state,  whether  by  reason  of  his  having  theretofore  wrong- 
fully obtained  its  funds  or  negligently  operated  a  motor  car 
as  a  result  of  which  state  property  was  damaged,  furnishes 
no  reason  for  disallowing  his  claim,  for  the  reason  that  under 
the  statute  it  is  not  made  to  depend  upon  a  determination  of 
such  questions.  Therefore,  if  it  be  conceded  the  petitioner 
as  such  sheriff  was  indebted  to  the  state  on  account  of  other 
dealings,  such  fact  is  no  ground  for  disallowing  the  claims 
presented  for  services  rendered  and  expenses  incurred  by  him 
for  and  on  behalf  of  the  state. 

While  under  section  682  the  board  is  vested  with  powers  of 
supervision  over  matters  concerning  the  financial  and  busi- 
ness policies  of  the  state  and  may  institute  investigations  and 
proceedings  to  conserve  the  interests  thereof,  no  power,  how- 
ever, is  vested  in  it  to  institute  or  maintain  actions  for  the 
recovery  of  funds  due  the  state.  Such  powers  of  supervision 
and  investigation  so  given  it  under  section  682  must,  in  a  case 
of  the  character  here  involved,  be  exercised  subject  to  and 
controlled  by  the  provisions  of  section  4290. 

Moreover,  in  regularly  approving  and  allowing  the  claims 
presented  by  Hammel  for  services  and  expenses  rendered  and 
incurred  during  the  years  1911,  1912,  and  1913,  for  which 
warrants  had  been  issued  and  paid,  the  board  of  control,  to 
a  limited  extent,  acted  judicially  in  exercising  the  powers  of 
investigation  vested  in  it,  and  its  decision  in  such  matter  was 
final  and  conclusive  so  far  as  a  collateral  attack  thereon  is 
concerned.  (Black  on  Judgments,  sec.  532;  Sullivan  v.  Oage, 
145  Cal.  759,  766,  [79  Pac.  537] ;  Cahai  v.  Colgan,  3  Cal. 
Unrep.  622,  [31  Pac.  614].)  Conceding  that  the  controller 
might  in  a  proper  case  (sec.  433,  Pol.  Code),  where  it  was 
made  to  appear  that  a  claimant  had  by  fraud  obtained  moneys 
of  the  state,  institute  an  action  to  recover  the  same,  no  such 
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power  is  vested  in  the  board  of  controL  And  if  it  has  no 
power  to  institute  such  action,  it  is  likewise  wanting  in  power 
to  interpose,  as  a  defense  in  a  proceeding  for  mandamus,  a 
counterclaim  based  upon  such  alleged  fraud. 

Coming  now  to  the  second  proposition  which,  as  shown  by 
the  record,  is  that  upon  which  the  trial  court  based  its  judg- 
ment and  order  that  the  proceeding  be  dismissed.  Section 
671  of  the  Political  Code  provides  that  "Any  person  inter- 
ested, who  is  aggrieved  by  the  disapproval  of  a  claim  by  the 
board,  may  appeal  from  the  decision  to  the  legislature  of  the 
state,  by  filing  with  the  board  a  notice  thereof,  and  upon  the 
receipt  of  such  notice  the  board  must  transmit  the  demand 
and  all  the  papers  accompanying  the  same,  with  a  statement 
of  the  evidence  taken  before  it,  to  the  legislature."  Respond- 
ents insist  and  the  court  held  that  by  virtue  of  this  provision, 
and  conceding,  as  found  by  the  board  of  control,  that  peti- 
tioner had  performed  services  the  per  diem  for  which  and 
expenses  necessarily  incurred  in  connection  therewith,  as  fixed 
by  section  4290  of  the  Political  Code,  amounted  to  the  sum  of 
$2,199.26,  which  claims  therefor  the  board  refused  to  allow 
for  the  alleged  reason  that  he  had  theretofore,  in  other  deal- 
ings had  with  the  state,  fraudulently  obtained  a  sum  of  money 
in  amount  equal  to  such  claims,  his  remedy,  and  only  remedy, 
was  an  appeal  to  the  legislature.  We  cannot  consent  to  this 
proposition.  Had  the  board  found  that  petitioner  had  not 
performed  the  services  claimed,  or  found  the  expenses  in- 
curred in  the  performance  thereof  were  unnecessary,  then, 
upon  its  determination  of  the  question  so  confided  to  it,  peti- 
tioner's only  remedy  would  be  an  appeal  to  the  legislature  to 
pass  a  law  for  his  relief,  since  in  the  absence  of  such  facts 
the  allowance  of  his  claim  would  be  clearly  unauthorized. 
As  said  by  the  learned  trial  judge,  the  legislature  has  the  right 
to  fix  the  conditions  upon  which  state  funds  will  be  paid  out. 
By  section  4290  it  has  prescribed  such  conditions,  and  the 
board  of  control  has,  as  stated,  found  that  those  conditions 
were  complied  with  by  petitioner,  but  disallowed  the  claims 
upon  grounds  other  than  those  prescribed.  Hence,  on  an  ap- 
peal to  the  legislature  it  would  be  called  upon,  not  to  review 
the  questions  as  to  whether  petitioner  had  complied  with  the 
conditions  upon  which  it  had  directed  the  board  of  control 
to  allow  the  claims,  but  whether  petitioner  had  been  guilty 
of  the  alleged  fraud  with  which  he  is  charged  by  the  board 
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of  control.  Except  as  to  the  Senate  when  sitting  as  a  court 
of  impeachment  (sec.  1,  art.  VI,  Const.),  the  legislature  pos- 
sesses no  judicial  power,  and  hence  could  not  try  the  question 
as  to  whether  or  not  petitioner  had,  as  claimed,  by  means  of 
fraud  looted  the  state  treasury.  Nor  by  such  provision  was 
it  ever  intended  that  this  subordinate  agency  of  the  state, 
vested  with  limited  powers,  should  ignore  the  plain  import  of 
the  language  used  in  section  4290,  thus  leaving  one  aggrieved 
by  its  unwarranted  action  with  no  remedy  or  redress  other 
than  to  appeal  to,  that  is,  petition  (Magna  Charta,  and  sec. 
10,  art.  I,  State  Constitution)  the  legislature  for  the  enact- 
ment of  another  law  in  effect  declaring  that  it  (the  legis- 
lature) meant  and  intended  just  what  was  said  in  section  4290 
of  the  Political  Code.  To  so  apply  the  provision  of  section 
671  would  not  only  place  the  State  Board  of  Control  above 
the  law,  but  lead  to  an  absurdity.  One  may  readily  conceive 
of  claims  presented  to  the  board  where  its  disallowance  thereof 
would  be  final,  leaving  the  claimant  with  no  remedy  other 
than  to  petition  the  legislature  for  relief.  To  such  cases  only 
the  provision  must  be  held  applicable.  Where,  however,  the 
legislature  has,  as  here,  provided  that  a  sheriff  shall  for  ser- 
vices designated  receive  a  per  diem  of  five  dollars,  together 
with  the  expenses  necessarily  incurred  in  the  performance  of 
such  services,  and  directed  that  the  board  of  control  shall 
allow  claims  therefor,  it  leaves  to  the  board  no  discretion  other 
than  to  allow  such  claims  upon  finding  facts  the  existence  of 
which  is  made  the  only  condition  upon  which  such  allowance 
is  directed  by  the  legislature,  and  the  absence  thereof  the  only 
ground  for  refusal  to  allow  the  same.  For  such  refusal  in  a 
proper  case  an  appeal  to  the  legislature  provides  no  adequate 
remedy.  The  allowance  under  the  circumstances  is  one  * 'spe- 
cially enjoined"  by  law  upon  respondents,  and  for  its  refusal 
to  perform  the  act  so  enjoined  a  writ  of  mandate  lies  to  com- 
pel such  performance.  (Code  Civ.  Proc,  sec.  1085;  Lawrence 
V.  Booth,  46  Cal.  187 ;  Sullivan  v.  Oage,  145  Cal.  759,  [79  Pac. 
537].) 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  25,  1916. 
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[dv.  No.  1590.    First  Appellate  District.— June  80,  1916.] 

GEORGENIA  E.  CLARK,  Respondent,  v.  Q.  B.  HOTLB, 

Appellant. 

Action  on  Fbomissory  Note — Counteeclaim  Foa  Monet  Advancb) — 
OoNnjcTiNO  Evidence — Findings  Conclusive. — In  an  action  on  a 
promissory  note,  where  the  defendant  set  up  a  coanterclaim  based 
on  the  claim  that  defendant  had  paid  a  certain  joint  note  of  him- 
self and  plaintiff's  assignor,  the  proceeds  of  which  had  been  used 
by  the  latter  for  his  personal  use  instead  of  on  a  joint  enterprise, 
the  finding  of  the  trial  court  against  the  counterclaim,  based  upon 
conflicting  evidence,  is  conclusive  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ezra  W.  Decoto,  for  Appellant. 

Carleton  Gray,  A.  F.  St.  Sure,  and  St.  Sure,  Rose  &  Cal- 
laghan,  for  Respondent. 

THE  COURT.— This  is  an  appeal  from  the  judgment  in 
favor  of  plaintiff  and  against  defendant  in  an  action  on  a 
promissory  note. 

The  defendant  does  not  deny  that  he  executed  and  delivered 
the  note  to  plaintiff's  assignor,  one  S.  J.  Norris,  as  alleged  in 
the  complaint,  but  he  sets  forth  in  his  answer  a  counterclaim 
for  a  certain  amount.  The  court  found  against  this  defense; 
and  the  sole  question  presented  by  the  record  is  as  to  whether 
or  not  the  evidence  supports  that  finding. 

After  the  making  of  the  note  and  before  its  maturity  Norris, 
the  payee  thereof,  and  the  defendant  borrowed  from  the  First 
National  Bank  of  Oroville  one  thousand  dollars,  giving  the 
bank  their  joint  note  for  that  sum,  the  proceeds  by  agreement 
being  placed  to  the  personal  account  of  Norris.  At  the  time 
of  this  transaction  defendant  and  Norris  had  entered  into  a 
tentative  agreement  concerning  some  development  work  of 
the  Feather  River  Canal  Company's  property,  under  the  terms 
of  which  Hotle  was  to  make  certain  monthly  advances.  This 
agreement  was  subsequently  reduced  to  writing  and  signed  by 
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the  parties.  According  to  the  testimony  of  Hotle  the  money 
borrowed  from  the  bank  was  for  the  personal  account  of 
Norris,  and  when  the  note  became  due  Norris  refused  to  pay 
it  J  that  Hotle  thereupon  took  it  up,  and  that  Norris  refused 
to  allow  him  credit  therefor  upon  the  amount  to  be  advanced 
under  their  Feather  River  Canal  Company  contract. 

Norris,  on  the  other  hand,  testified  that  the  one  thousand 
dollars  borrowed  from  the  bank  and  placed  to  his  personal 
account  was  used  and  paid  out,  as  intended  by  both  parties, 
for  the  account  of  the  Feather  River  Canal  Company,  and  that 
the  defendant  was  given  credit  therefor. 

The  surrounding  circumstances  tend  strongly  to  support  the 
testimony  of  Norris;  but  in  any  event  there  is  a  substantial 
conflict  in  the  evidence,  in  view  of  which  the  settled  law  ia 
that  the  finding  of  the  trial  court  must  stand. 

Judgment  afiOrmed. 


[Civ.  No.  1780.    Tint  Appellate  IMBtrict.— July  5,  1916.] 

W.  H.  BONE,  Appellant,  v.  H.  V.  TRAFTON,  Respondent 

Attachment — Defectivi  Affidavit  on  Undertaking — Amendment. — 
An  undertaking  on  attachment  to  which  is  attached  an  affidavit  of 
justification  of  sureties  which  bj  inadvertence  fails  to  state  whether 
the  sureties  are  freeholders  or  householders  is  subject  to  amendment, 
and  when  amended  it  has  the  effect  of  validating  the  proceeding 
from  its  inception. 

Id. — Filing  of  New  Undertaking  —  PntST  Attachment  not  Aban- 
doned— Intervening  Chattel  Mobtoagb — ^Lack  of  Priority. — The 
filing  of  a  new  affidavit  and  undertaking  on  attachment  and  the  pro- 
curing thereon  of  a  new  writ  of  attachment  to  correct  the  omission 
in  the  original  affidavit  aocompanjing  the  undertaking  to  state 
whether  or  not  the  sureties  were  freeholders  or  householders,  does 
not  constitute  an  abandonment  of  the  original  or  first  attachment, 
so  as  to  permit  a  chattel  mortgage  executed  between  the  issuance  of 
the  two  writs  to  become  a  first  lien,  where  the  attached  property 
was  held  bj  the  sheriff  at  all  times  under  the  first  attachment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Benjamin  K.  Knight,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Edward  J.  Kelly,  for  Appellant. 
George  P.  Burke,  for  Respondent. 

THE  COUBT.— This  is  an  appeal  from  the  judgment  In 
this  case  the  trial  court  prepared  an  opinion,  which  correctly 
sets  forth  the  facts  and  the  law  applicable  thereto,  and  which, 
omitting  what  is  said  touching  one  point  not  necessary,  we 
think,  to  a  disposition  of  the  case,  we  adopt  as  follows : 

In  this  action  plaintiff  seeks  to  recover  damages  from  the 
defendant,  as  sheriff,  for  the  alleged  wrongful  sale  of  per- 
sonal property  under  a  writ  of  attachment,  without  having 
first  tendered  to  plaintiff  the  amount  of  a  chattel  mortgage 
owned  by  plaintiff,  and  which  plaintiff  claims  antedated  said 
writ  of  attachment. 

The  decision  in  the  case  involves  a  question  of  law  based 
upon  the  following  facts,  which  are  undisputed,  viz. :  On  Octo- 
ber 7, 1914,  in  an  action  filed  in  this  court  (the  superior  court 
of  the  county  of  Santa  Cruz),  entitled,  ''Arbanasin  v.  Bado- 
van/'  Radovan  was  sued  for  $370,  and  costs,  alleged  to  be 
due  for  merchandise  sold  to  him  by  assignor  of  Arbanasin. 
On  the  day  the  action  was  filed  an  a£Sdavit  and  undertaking 
for  attachment  were  also  filed,  and  the  writ  of  attachment  was 
issued  and  placed  in  the  hands  of  the  sheriff  for  service.  The 
writ  was  levied  by  the  sheriff  upon  personal  property,  the 
title  to  which,  so  far  as  this  action  was  concerned,  was  vested 
in  Radovan  free  from  encumbrance.  On  October  16,  1914, 
nine  days  subsequent  to  the  levying  of  the  attachment,  Rado- 
van executed  and  delivered  to  the  plaintiff  in  this  action, 
W.  H.  Bone,  a  chattel  mortgage  for  $630  covering  the  attached 
property.  The  mortgage  was  duly  recorded  on  October  17, 
1914.  Thereafter,  on  the  same  day,  Radovan  filed  a  notice 
of  motion  that  he  would,  on  October  23d,  move  the  court  to 
discharge  the  attachment,  on  the  ground  "that  the  under- 
taking required  by  law  before  the  writ  should  issue  was  not 
accompanied  by  the  aflBdavit  of  the  sureties  thereon  and 
therein  that  they  were  freeholders  or  householders  within  this 
state."  Thereafter,  to  wit,  on  October  19,  1914,  Arbanasin 
made  and  filed  another  affidavit  and  undertaking  on  attach- 
ment, and  had  issued  thereon  another  writ  of  attachment, 
which  was  also  placed  in  the  hands  of  the  sheriff  for  service. 
On  October  23d,  the  day  on  which  the  motion  to  discharge 
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the  attachment  was  heard,  Arbanasin  presented  to  the  conrt 
an  application  and  asked  permission  to  file  a  third  undertak- 
ing, amending  the  undertaking  filed  on  October  7th,  and  he 
based  his  application  upon  an  a£Sdavit  in  which,  among  other 
things,  it  was  stated  that  the  defect  in  the  first  undertaking 
was  the  omission  of  the  word  **free**  or  "house**  in  the  blank 
space  before  the  word  "holder*'  in  the  aflSdavit  of  justification 
of  sureties  attached  to  said  undertaking,  and  was  "a  mere 
unintentional  oversight  on  the  part  of  the  oflBcer  or  notary- 
taking  such  affidavit."  The  court  thereupon,  on  said  twenty- 
third  day  of  October,  1914,  allowed  the  amended  undertaking 
to  be  filed,  and  denied  the  motion  to  discharge  the  attach- 
ment. No  appeal  was  taken  from  the  order  of  the  court  in 
this  respect,  and  it  became  final.  The  plaintiff  Bone  now 
claims  that  the  act  of  Arbanasin  in  filing  the  second  affidavit 
and  undertaking  on  October  19th,  and  having  procured 
thereon  a  new  writ  of  attachment,  all  of  which  was  done  be- 
fore the  court  permitted  the  filing  of  the  amended  undertak- 
ing, constituted  a  total  abandonment  of  the  original  or  first 
attachment,  and  that  thereby  the  mortgage  lien  of  Bone  be- 
came and  was  a  first  lien. 

The  defect  in  the  affidavit  was  amendable  (Tyson  v.  Reiiu 
ecke,  25  Cal.  App.  696,  700,  [145  Pac.  153],  Peterson  v.  Beggs, 
26  Cal.  App.  760,  [148  Pac.  541],  Jones  v.  LeadvOle,  10  Colo. 
464,  [17  Pac.  272] ),  and  there  is  ample  authority  holding  that 
where  a  statute  permits  the  correction  of  an  original  under- 
taking, or  the  substitution  of  a  new  one,  it  has  the  effect  of 
validating  the  proceeding  from  its  inception.  (Oriffith  v.  Mil- 
waukee Harvester  Co.,  92  Iowa,  634,  [54  Am.  St.  Rep.  573, 
61  N.  W.  243] ;  3  Standard  Ency.  of  Pro.,  p.  460;  McCraw  v. 
Welch,  2  Colo.  284 ;  State  Bank  v.  Morris,  13  Iowa,  136 ;  Pierse 
V.  Miles,  5  Mont.  549,  [6  Pac.  347] ;  Langstaff  v.  MUes,  5  Mont. 
554,  [6  Pac.  356] ;  Drake  on  Attachment,  sec.  148.)  Accord- 
ingly, in  the  present  case,  under  the  broad  terms  of  section  558 
of  the  Code  of  Civil  Procedure,  it  must  be  assumed  that  at 
all  times  subsequent  to  the  filing  of  the  first  undertaking  there 
was  a  valid  attachment  unless,  as  claimed  by  the  plaintiff,  the 
first  attachment  was  abandoned  by  the  filing  of  the  new  affi- 
davit and  undertaking.  In  the  case  at  bar  the  evidence  shows 
without  contradiction  that  the  sheriff  levied  upon,  at  all  times 
held  posse.ssion  of,  and  finally  sold  the  personal  property  by 
virtue  of  the  first  attachment ;  and  the  sheriff  in  thus  holding 
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and  selling  the  property  did  not  attempt  to  levy  the  second 
attachment  at  all  but  entirely  ignored  it.  There  was  no  evi- 
dence that  Arbanasin  or  the  sheriff  intended  to  abandon  the 
first  attachment.  In  order  to  prevail,  it  was  incumbent  upon 
the  plaintiff  to  make  such  proof,  and  having  failed  to  do  so, 
judgment  was  properly  rendered  against  him.  The  authori- 
ties support  this  view.  (Stephens  v.  Mansfield,  11  Cal.  363; 
Marquari  v.  Bradford,  43  Cal.  526-529;  Wood  v.  Etiwanda 
Water  Co.,  147  Cal.  228,  234,  [81  Pac.  512] ;  Utt  v.  Frey,  106 
Cal.  392-397,  [39  Pac.  807] ;  1  Words  and  Phrases,  p.  4.) 
In  the  case  of  Wright  v.  Westheimer,  3  Idaho,  232  (2  Idaho, 
9G2),  [35  Am.  St.  Rep.  269,  28  Pac.  430],  the  facts  are  almost 
identical  with  the  facts  of  the  case  at  bar.  In  that  case  an 
attachment  was  levied  upon  real  estate.  That  was  an  action 
to  quiet  title  to  land  by  removing  a  cloud  therefrom  caused  by 
the  issuance  and  levy  of  certain  attachments.  Subsequently 
a  second  attachment  was  obtained  by  the  same  plaintiff  and 
levied  by  the  sheriff  upon  the  same  property.  Defendant 
claimed,  among  other  grounds,  that  the  act  of  procuring  the 
iecond  attachment  operated  as  an  abandonment  of  the  first. 
The  court  said:  *'The  appellant  alleges  in  the  complaint  that 
the  levy  of  the  first  writ  was  abandoned  by  reason  of  the  issu- 
ance of  the  second  writ  and  levying  it  upon  the  identical 
property  on  which  the  first  writ  was  levied.  The  respondents 
by  their  answer  deny  the  abandonment  of  the  levy  of  the  first 
writ,  and  state  in  their  answer  the  reason  for  procuring  the 
issuance  of  the  second  writ  as  follows:  'The  said  plaintiff  hav- 
ing at  that  time  come  into  more  open  and  notorious  assertion 
of  rights  and  ownership  in  the  said  real  estate,  the  defend- 
ants herein  caused  a  new  writ  to  issue,  as  provided  by  law, 
and  procured  the  same  to  be  levied  on  all  the  interest  the  said 
D.  D.  Wright  then  had  in  said  real  estate.*  The  abandon- 
ment of  the  first  writ  made  an  issue  in  the  pleadings,  the 
burden  resting  on  the  plaintiff.  The  record  contains  no  evi- 
dence of  abandonment.  It  is,  however,  contended  that  the 
abandonment  was  established  by  the  issuance  of  the  second 
writ,  and  the  levying  of  the  same  upon  the  identical  parcel 
of  land  on  which  the  first  writ  had  been  levied.  The  answer 
to  this  is  that  the  respondents  denied  any  intention  of  aban- 
doning the  lien  secured  by  the  first  writ,  and  aver  that  they 
procured  the  issuance  of  the  second  writ  as  a  precautionary 
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measure  only.    The  law  does  not  presume  or  favor  abandon- 
ments.   The  issue  having  been  made  by  the  pleadings,  it  was 
incumbent  upon  the  appellant  to  establish  the  fact  of  aban- 
donment, which  he  failed  to  do." 
Judgment  affirmed. 


[Ciy.  No.  2070.    Second  Appellate  District.— July  5,  1916.] 

S.  0.  LONG,  Petitioner,  v.  SUPERIOR  COURT  OF  THE 
COUNTY  OF  SAN  DIEGO  et  al.,  Respondents. 

Justice's  Court  Appeal  —  Dismissal  —  Lack  or  Diligence. — The  pro- 
yision  of  section  583  of  the  Code  of  Civil  Procedure  that  an  action 
ehall  be  dismissed  bj  the  court  in  which  the  same  shall  have  been 
commenced,  or  to  which  it  may  be  transferred  on  motion  of  the  de- 
fendant, unless  brought  to  trial  within  five  years  after  the  defendant 
has  filed  his  answer,  does  not  apply  to  actions  pending  in  the  superior 
court  on  appeal  thereto  from  a  justice's  court,  but  the  court  poa- 
1  inherent  power  in  its  discretion  to  make  an  order  of  dismissal. 


APPLICATION  for  a  Writ  of  Review  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  A.  Martin,  and  F.  J.  Trude,  for  Petitioner, 

W.  P.  Cary,  for  Respondents. 

SHAW,  J. — Pursuant  to  a  writ  of  review  issued  out  of  this 
court,  the  superior  court  of  San  Diego  County  through  its 
clerk  has  made  a  return  of  the  transcript  and  record  of  the 
proceedings  had  and  taken  by  respondents  in  a  certain  case 
entitled  "T.  P.  Banta  v.  8.  0.  Long,**  from  which  it  appears 
that  on  November  6,  1905,  a  judgment  was  rendered  in  favor 
of  the  plaintiff  therein  by  the  recorder's  court  of  Imperial 
township  (then  a  part  of  San  Diego  County),  from  which  the 
defendant,  who  is  petitioner  here,  on  November  7,  1905,  per- 
fected an  appeal  upon  questions  of  both  law  and  fact  to  the 
superior  court  of  San  Diego  County.    No  further  proceeding 
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was  taken  by  either  party  to  said  action  nntil  June  7,  1915, 
at  which  time  defendant  therein,  pursuant  to  notice  given, 
moved  the  court  to  dismiss  the  same  npon  the  grounds,  first, 
that  the  action  had  not  been  prosecuted  with  diligence ;  second, 
that  it  had  not  been  brought  to  trial  by  plaintiff  within  five 
years  after  defendant  had  filed  his  answer  therein,  as  required 
by  section  583  of  the  Code  of  Civil  Procedure.  The  court 
denied  the  motion  and  proceeded  to  a  trial  of  the  ease,  as  a 
result  of  which  judgment  went  for  plaintiff. 

The  contention  of  petitioner  is  that  upon  the  facts  stated, 
the  court  had  no  jurisdiction  other  than  to  make  an  order 
granting  his  motion  to  dismiss  the  action. 

The  sole  point  involved  is  whether  the  provision  of  section 
583  of  the  Code  of  Civil  Procedure,  providing  that  an  action 
shall  be  dismissed  by  the  court  in  which  the  same  shall  have 
been  commenced,  or  to  which  it  may  be  transferred  on  motion 
of  the  defendant,  unless  brought  to  trial  within  five  years 
after  the  defendant  has  filed  his  answer,  applies  to  actions 
transferred  to  the  superior  court  on  appeal  from  a  recorder's 
or  justice's  court.  This  question  was  involved  in  the  case  of 
PistoleH  V.  Superior  Court,  26  Cal.  App.  403,  [147  Pac.  104]. 
There  the  petitioner  applied  for  a  writ  of  mandate  to  compel 
the  superior  court  to  dismiss  the  action  upon  facts  identical 
with  those  here  presented.  The  court  held  that  section  583 
of  the  Code  of  Civil  Procedure  did  not  apply  to  actions  pen*]- 
ing  in  the  superior  court  on  appeal  thereto  from  a  justice  *s 
court,  and  that  while  the  court  possessed  inherent  power  in 
its  discretion  to  make  an  order  of  dismissal,  it  could  not  be 
compelled  to  do  so.  To  what  is  said  in  the  opinion  in  that 
case,  we  may  add  that  the  case  is  not  brought  strictly  within 
the  provisions  of  the  statute,  since  it  appears  that  defendant 
filed  his  answer  in  the  justice's  court,  and  upon  the  issues  so 
joined  a  trial  was  had.  We  regard  the  case  above  cited  as 
determinative  of  the  question  presented,  and  upon  the  au- 
thority thereof  the  proceedings  of  the  superior  court  in  the 
action  of  T.  P.  Banta  v.  8.  0.  Long,  made  the  subject  of  this 
review,  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
aftor  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  31^  1916. 
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[a?.  No.  1840.    Pirst  Appellate  District—July  6,  1916.] 

JAMES  W.  HAGAN,  Respondent,  v.  EMMA  J.  HAGAN, 

Appellant. 

Trust — Conveyance  by  Husband  to  Wife — C6nflictino  Evidence — 
Findings  Conclusive. — In  an  action  by  a  husband  for  a  decree  that 
his  wife  holds  title  to  certain  real  property,  conveyed  by  him  to  her 
by  gift  deed,  in  trust  for  his  use  and  benefit,  findings  based  upon 
conflicting  evidence  that  the  wife  held  an  undivided  one-half  interest 
in  a  certain  piece  of  the  property  in  litigation  for  the  use  and  benefit 
of  plaintiff,  but  that  plaintiff  had  made  a  gift  of  the  other  property 
to  defendant,  cannot  be  disturbed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    J.  B.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Morrison,  Dunne  &  Brobeck,  and  E.  L.  Mc Williams,  fci 
Appellant 

Milton  L.  Schmitt,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  that  portion  of 
a  judgment  which  is  in  plaintiflE's  favor  in  an  action  wherein 
the  plaintiff  seeks  a  decree  that  the  defendant,  his  wife,  holds 
the  title  to  several  certain  pieces  of  real  estate  in  the  coun- 
ties of  Santa  Clara,  San  Diego,  and  Kern  in  trust  for  the 
plaintiff's  use  and  benefit.  The  trial  court  held  that  the 
properties  in  Santa  Clara  and  San  Diego  Counties  were  the 
sole  and  separate  property  of  the  defendant  by  virtue  of  cer- 
tain deeds  of  gift  from  the  plaintiff  to  her,  but  that  as  to  the 
Kern  County  property,  which  the  plaintiff  had  also  trans- 
ferred to  the  defendant  by  a  conveyance  in  the  form  of  a 
deed  of  gift,  she  took  and  held  an  undivided  one-half  of  the 
same  in  trust  for  the  plaintiff's  use.  It  is  from  this  latter 
portion  of  the  judgment  of  the  lower  court  that  the  defendant 
has  appealed. 

Practically  the  only  question  presented  for  the  considera- 
tion of  this  court  is  whether  the  evidence  is  sufficient  to  sus- 
tain the  findings  and  judgment  of  the  trial  court  as  to  the 
property  involved  in  this  appeaL 
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There  are  certain  undisputed  facta  which  may  be  first  re- 
cited. The  plaintiff  and  defendant  were  married  in  the  city 
of  New  York  in  the  year  1887.  The  plaintiff  had  been  mar- 
ried  before  and  had  three  daughters.  At  the  time  of  his 
tecond  marriage  he  was  forty-five  years  of  age,  while  the  de- 
fendant was  then  but  twenty-five  years  old,  and  was  a  school- 
teacher, with  a  salary  of  from  $40  to  $50  a  month,  but  with 
no  other  income  or  property.  The  plaintiff  had  been  for 
several  years  a  traveling  salesman  for  a  large  jewelry  house, 
in  which  he  had  an  interest,  and  was  earning  from  fifteen 
thousand  dollars  to  twenty  thousand  dollars  a  year.  At  the 
time  of  his  marriage  he  was  the  owner  of  some  personal  and 
real  property,  including  the  Kern  County  ranch,  consisting 
of  about  640  acres  of  land,  which  was  at  that  time,  however, 
believed  to  be  of  comparatively  small  value.  The  married 
life  of  plaintiff  and  defendant  was  for  many  years  a  happy 
and  congenial  one.  He  was  a  fond,  trustful,  and  doting  hus- 
band, and  she  a  faithful  helpmeet,  traveling  with  him,  looking 
after  the  details  of  his  financial  affairs,  collecting  his  earnings 
and  depositing  them  in  various  banks,  and  drawing  upon  them 
and  upon  his  account  with  his  firm  at  her  own  pleasure  and 
without  any  question  on  her  husband's  part.  At  Christmas 
in  1888,  being  in  Santa  Clara  County,  he  bought  a  lot  in  San 
Jose  and  gave  it  to  his  wife  for  a  Christmas  present.  In  the 
following  year  he  executed  and  delivered  to  her  a  deed  of  gift 
to  the  Kern  County  lands.  In  December,  1890,  being  in  San 
Diego,  he  bought,  at  the  suggestion  of  a  mutual  friend,  the 
San  Diego  lot,  and  gave  it  also  to  her  for  a  Christmas  present. 
In  the  year  1900  he  acquired  and  conveyed  to  her  lands  in 
Tacoma,  Washington,  by  like  deed  of  gift;  in  fact,  the  plain- 
tiff at  various  times  conveyed  to  his  wife  all  of  his  real  estate 
which  he  owned  before  marriage  and  all  that  he  acquired 
afterward;  and  he  also  practically  placed  in  her  control  all 
of  his  earnings  and  personal  property.  He  also  had  his  life 
insured  in  her  favor  in  sums  amounting  to  thirteen  thousand 
dollars,  some  of  the  policies  of  which  have  matured  and  their 
amounts  become  available  to  her.  In  the  meantime  the  plain- 
tiff had  grown  old,  and  had  lost  his  position  and  earlier  earn- 
ing capacity  and  been  otherwise  unfortunate  in  certain  busi- 
ness ventures.  In  the  year  1911  the  plaintiff  and  defendant 
quarreled  over  some  trifling  financial  matter,  and  the  diflS- 
culty  then  occasioned  presently  involved  the  whole  question 
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of  their  property  rights.  The  defendant  claimed  all  of  the 
property  which  had  been  given  into  her  hands  as  her  own, 
and  left  the  plaintiff  penniless  and  practically  dependent 
upon  his  daughters  for  support.  Thereupon  the  plaintiff  com- 
menced this  action  to  have  a  trust  in  his  favor  declared  as  to 
the  California  property  rights. 

Thus  far  the  evidence  in  the  case  is  practically  undisputed ; 
and  the  trial  court  upon  this  state  of  the  record  was  entirely 
justified  in  finding  that  the  plaintiff  had  presented  the  de- 
fendant outright  with  the  title  to  the  Santa  Clara  and  San 
Diego  lots ;  but  as  to  the  Eem  County  property,  the  testimony 
of  the  plaintiff  and  of  the  defendant  is  in  riiarp  conflict  as 
to  the  real  purpose  of  the  purported  gift,  the  plaintiff  testify- 
ing that  his  intention  in  placing  the  title  to  said  property  in 
the  name  of  his  wife  was  simply  for  their  mutual  protection 
in  view  of  the  perils  incident  to  his  nomadic  life,  and  as  an 
assurance  of  a  means  of  livelihood  for  them  both  in  their  old 
age;  and  he  also  testified  to  numerous  incidents  tending  to 
illustrate  his  claim  that  they  both  considered  and  spoke  of  it 
as  their  common  property.  The  plaintiff  is  supported  in  his 
testimony  by  the  testimony  of  his  three  daughters  and  their 
husbands  as  to  similar  illustrative  conversations  and  incidents 
occurring  between  the  parties.  On  the  other  hand,  the  de- 
fendant testifies  that  at  all  times  the  conveyance  of  the  Kern 
County  property  to  her  was  intended  and  considered  to  be  a 
gift  absolute  investing  her  with  the  whole  title  to  the  prop- 
erty; and  in  this  she  also  is  in  a  measure  supported  by  the 
testimony  of  her  relatives  and  friends. 

If  the  trial  court  believed,  as  it  was  entitled  to  do,  the  tes- 
timony offered  by  and  on  behalf  of  the  plaintiff  in  preference 
to  that  presented  by  and  on  behalf  of  the  defendant,  we  make 
no  question  but  what  a  sufficiently  clear  and  convincing  case 
was  made  justifying  the  court's  decree  that  the  defendant 
had  received  and  held  at  least  an  undivided  one-half  of  the 
Kern  County  property  for  the  plaintiff's  use  and  benefit;  and 
the  trial  court  having  so  decreed  upon  evidence  of  such  char- 
acter and  conflict,  this  court  will  not  under  well-settled  rules 
disturb  the  findings  and  judgment  of  the  lower  tribunaL 

Judgment  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[CSv.  No.  1975.    Second  AppeHato  District.— Jnly  6,  1916.] 

CITY   OP   LOS   ANGELES    (a    Municipal    Corporation), 
Appellant,  v.  ROSCOE  B.  MOOEE  et  al.,  Respondents. 

JOHN  GRIFFIN  JOHNSTON,  Cross-complainant  and  Re- 
spondent, V.  CITY  OF  LOS  ANGELES  (a  Municipal 
Corporation),  Appellant;  O.  B,  CARTER,  Respondent. 

BMINIENT  DOICAIN  —  OWNEBSHIP  —  FOBMEB  ADJUDICATION  —  EVIDSNOS — 
ADMISS3IIiIT!r  GW  JUDOliENT-ROLL  AND  FINDINGS — ESTOPPEL. — ^In  an 

action  by  a  city  to  condemn  land  for  the  purpose  of  widening^  a 
thoroughfare,  where  defendant  pleaded  a  former  adjudication  as  to 
the  title  of  the  land  between  the  city  and  his  predecessor,  the  judg- 
ment-roll and  findings  in  the  former  action  are  admissible  in  evi- 
dence, although  uncertain  as  to  the  identity  of  the  land,  where  the 
pleadings  admitted  that  the  precise  tract  involved  was  in  dispute 
in  the  former  action,  the  judgment  not  being  so  ambiguous  as  to 
be  void;  and  the  former  judgment  estops  the  plaintiff  in  the  second 
aetion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Prank  G.  Finlayson,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

Albert  Lee  Stephens,  City  Attorney,  and  Myron  Westover, 
Deputy  City  Attorney,  for  Appellant 

Carter,  Kirby  &  Henderson,  Charles  Lantz,  and  Davis, 
Lantz  &  Wood,  for  Respondents. 

JAMES,  J. — This  action  was  brought  by  the  city  of  Los 
Angeles  to  condemn  two  certain  strips  of  land  lying  on  either 
side  of  Avenue  20,  for  the  purpose  of  widening  that  thorough- 
fare. The  only  question  to  be  considered  on  this  appeal  con- 
cerns the  matter  of  the  ownership  of  one  parcel  of  land 
affected  by  the  condemnation.  The  city  of  Los  Angeles,  the 
plaintiff,  claimed  that  it  was  the  owner  of  this  parcel;  the 
trial  court,  however,  determined  that  the  title  was  in  respond- 
ent Carter.  Carter,  by  his  answer  made  to  the  complaint, 
pleaded  a  former  adjudication  as  to  this  precise  parcel  of 
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land,  bad  in  an  action  in  which  his  predecessor  in  interest 
was  the  plaintiflP  and  the  city  of  Los  Angeles  a  defendant. 
Carter  maintained,  in  which  contention  he  was  sustained  by 
the  trial  judge,  that  by  the  judgment  in  the  action  last  re- 
ferred to,  the  municipality  was  estopped  from  again  litigat- 
ing the  question  of  title.  In  the  action,  the  judgment  in 
which  Carter  pleaded  in  bar,  and  which  we  will  hereafter  refer 
to  as  the  Pox  case,  the  plaintiff  there  sought  to  quiet  his  title 
to  a  lot  which  he  designated  as  lot  8  of  the  additional  sub- 
division of  the  Hamilton  Tract,  as  per  map  thereof  recorded 
in  Book  28,  at  page  96,  Miscellaneous  Records  of  Los  Angeles 
County.  The  judgment  followed  the  description  of  the  land 
as  contained  in  the  complaint.  By  reference  to  the  map  men- 
tioned, it  is  found  that,  while  the  northerly,  easterly,  and 
southerly  boundary  lines  are  distinctly  marked  by  continuous 
black  lines,  the  westerly  side  of  the  lot,  instead  of  there  be- 
ing a  boundary  line  marked  in  like  manner  as  on  the  other 
sides,  shows  two  dotted  lines  extending  between  the  prolonga- 
tion of  the  northerly  and  southerly  boundary  lines  of  the  lot, 
and  which  dotted  lines  inclose  a  wedge-shaped  parcel  varying 
from  about  fifty  feet  at  one  end  to  about  thirty  or  thirty-five 
feet  at  the  other.  It  is  this  wedge-shaped  piece  of  ground  that 
the  city  claimed  in  this  action  to  be  the  owner  of.  Precisely 
stated,  the  city's  claim  is  that  the  judgment  rendered  in  the 
Fox  case,  by  referring  to  the  map  of  the  Hamilton  Tract  for 
a  description  of  the  property  aflfected,  did  not  accurately 
describe  any  certain  property,  and  that  because  of  such 
ambiguity  the  judgment  could  not  be  aided  by  any  extraneous 
evidence  and  could  not  be  pleaded  as  a  bar  in  estoppel  of  the 
right  of  the  city  to  here  again  assert  title.  The  city  objected 
to  evidence  offered  by  Carter  of  the  judgment-roll  in  the  Pox 
case,  and  also  to  the  stenographic  reporter's  record  of  the 
testimony  of  a  surveyor  who  was  called  upon  to  identify  the 
small  parcel  in  dispute  in  the  Pox  case.  The  judgment  in  tbe 
Pox  case  was  not  so  ambiguous  as  to  be  void.  It  referred  to 
the  map  of  the  tract  as  recorded,  which  map  did,  it  is  true, 
leave  clouded  in  some  uncertainty  the  exact  location  of  the 
southerly  boundary  line  of  lot  8.  Nevertheless,  as  between 
Fox  and  the  city  of  Los  Angeles,  it  was  admitted  in  the  plead- 
ings in  that  case  that  the  precise  tract  of  land  which  is  in- 
volved here  was  in  dispute,  and  that  it  was  included  within  lot 
8  as  shown  on  the  recorded  map.    The  city  in  the  Fox  case 
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afiSrmatively  alleged  that  the  wedge-shaped  tract  of  land  was 
a  part  of  lot  8,  and  the  court  found  in  that  case  that  the  plain- 
tiff Fox  was  the  owner  of  all  of  lot  8  and  that  the  city  was  not 
the  owner  of  that  portion  of  it  to  which  title  was  especially 
alleged  as  being  in  the  city.  The  Pox  suit  brought  directly  in 
issue  the  matter  of  title  to  the  small  parcel  of  land,  and  the 
city  admitting  in  that  action  that  the  parcel  was  contained 
within  lot  8,  should  be  estopped  from  afterward  asserting  that 
the  judgment  in  the  Fox  case  adjudicating  the  fee  title  to  be  in 
Fox  and  that  the  city  had  no  interest  in  the  land,  did  not  set- 
tle that  question.  There  was  no  appeal  taken  in  the  Fox  case 
and  no  effort  made,  so  far  as  appears,  to  have  that  judgment 
revised  in  any  way.  We  think  that  the  pleadings  and  findings 
in  the  Fox  case  were  proper  to  be  introduced  in  evidence  in 
this  action  in  order  to  illustrate  the  issues  presented  in  that 
suit.  {Graves  v.  Hebbron,  125  Cal.  400,  [58  Pac.  12].)  On 
the  question  of  estoppel,  the  case  of  People  v,  Eolladay,  93 
Cal.  241,  [27  Am.  St.  Rep.  186,  29  Pac.  54],  is  in  point. 

The  appeal  taken  herein  was  both  from  the  judgment  and 
from  an  order  denying  a  motion  for  a  new  trial. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CSv.  No.  1977.    Second  Appellate  Diatrict.— July  6,  1916.] 

CITY   OF   LOS   ANGELES    (a   Municipal    Corporation), 
Respondent,  v.  ROSCOE  E.  MOORE  et  al.,  Defendants. 

JOHN  GRIFFIN  JOHNSTON,  Cross-complainant  and 
Appellant,  v.  CITY  OF  LOS  ANGELES  (a  Municipal 
Corporation),  Cross-defendant  and  Respondent;  0.  B. 
CARTER,  Cross-defendant  and  Respondent. 

Eminent  Domain — Widening  of  City  Thobouohpare — Ownership  or 
Land — Burden  of  Proof. — In  tliis  action  brought  by  the  city  of 
Los  Angeles  to  condemn,  for  the  purpose  of  widening  a  certain 
thoroughfare  therein,  an  irregular  plot  of  ground  aligning  a  portion 
of  the  northeasterly  boundary  of  lands  patented  to  the  city,  and  to 
which  the  appellant  claimed  ownership  as  devisee  under  the  will  of 
a  grantee  of  the  city  to  a  large  tract  of  land,  which  was  claimed 


Digitized  by  VjOOQ IC 


42  City  op  Los  Angeles  v.  Moorb.     [31  Cal.  App. 

to  include  the  plot  in  question,  it  is  held  that  by  reason  of  the  in- 
accuracies appearing  in  the  surveys  of  the  engineers  who  gave  testi- 
mony for  the  appellant  as  to  the  monuments  and  lines  of  the  land 
described  in  the  deed  of  appellant's  testate,  the  appellant  had  failed 
to  sustain  the  burden  of  proof  that  the  plot  in  dispute  was  included 
in  the  deed. 
Id. — Repayment  or  Seweb  Assessment — Redemption  from  Execution 
Sale — Right  to  Reimbursement. — The  appellant  in  such  action  is 
not  entitled,  as  a  condition  to  a  determination  against  his  ownership 
of  the  property,  to  be  repaid  the  amount  of  a  sewer  assessment, 
which  he  paid  upon  redeeming  the  property  from  an  execution  sale 
had  on  a  judgment  against  hinu 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  Lantz,  and  Davis,  Lantz  &  Wood,  for  Cross- 
complainant  and  Appellant. 

Albert  Lee  Stephens,  City  Attorney,  C.  D.  Pillsbury  and 
Myron  Westover,  Deputy  City  Attorneys,  for  Plaintiff,  Cross- 
defendant  and  Bespondent. 

Carter,  Kirby  &  Henderson,  for  Cross-defendant  and  Be- 
spondent 0.  B.  Carter. 

JAMES,  J. — This  is  an  appeal  taken  by  John  GriflSn  Johns- 
ton, against  whom  judgment  was  entered  and  an  order  made 
denying  his  motion  for  a  new  triaL  The  appeal  calls  into 
question  the  correctness  of  the  decision  of  the  trial  judge, 
wherein  it  was  determined  that  said  appellant  had  no  interest 
in  an  irregular  plot  of  ground  aligning  Avenue  20  in  the  city 
of  Los  Angeles,  which  the  city  by  condemnation  seeks  to  take 
for  the  purpose  of  widening  that  thoroughfare.  The  trial 
judge  determined  title  to  be  in  defendant  0.  B.  Carter.  That 
determination  on  the  separate  appeal  of  the  city  of  Los 
Angeles  taken  to  this  court  was  aflBrmed  in  an  opinion  filed 
this  day,  ante,  p.  39,  [159  Pac.  872]  (Civil  No.  1975). 

The  land  in  question  aligns  a  portion  of  the  northwesterly 
boundary  of  lands  patented  to  the  city  of  Los  Angeles.  By 
deed  made  in  1863,  the  city  of  Los  Angeles  conveyed  to  John 
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S.  Griffin  and  J.  C.  Welsh  a  large  tract  of  land  embracing 
more  than  two  thousand  acres.  It  was  stipulated  at  the  trial 
that  the  title  to  all  of  this  land  and  the  land  in  dispute  was 
vested  in  the  city  of  Los  Angeles  immediately  prior  to  the  mak- 
ing of  the  deed  mentioned.  Welsh  subsequently  conveyed  to 
Griffin  and  Griffin  later  to  one  Hamilton,  who  subdivided  the 
land  so  obtained  into  ** Hamilton's  Subdivision"  and  ** Hamil- 
ton's Additional  Subdivision."  Appellant  Johnston,  as  the 
devisee  under  the  will  of  John  S.  Griffin,  claimed  that  the  plot 
of  land  in  dispute  was  included  in  the  deed  to  Griffin  and 
Welsh  from  the  city,  and  was  not  included  in  the  deed  made  by 
Griffin  to  Hamilton;  hence,  that  it  was  distributed  to  him  un- 
der the  will  in  the  estate  of  Griffin.  Under  the  stipulation 
made,  in  effect  that  the  title  was  in  the  city  unless  divested  by 
the  Griffin- Welsh  deed,  appellant  at  the  trial  assumed  the  bur- 
den of  establishing  that  the  land  was  located  within  the  bound- 
aries of  the  large  tract  conveyed  to  Griffin  and  Welsh.  In  or- 
der to  establish  the  northwesterly  boundaries  of  the  plot  so 
conveyed,  it  was  necessary  to  locate  the  original  patent  bound- 
ary of  the  city.  This  boundary,  as  surveyed  and  described  in 
the  patent,  starting  from  the  northwest  city  patent  corner, 
pursued  a  meandering  course  southwesterly  to  a  point  made 
by  the  junction  of  the  Los  Angeles  River  with  the  Arroyo  Seco. 
From  this  point,  called  Station  35,  the  line  proceeded  in  a 
northwesterly  meandering  course,  following  the  bed  of  the  Lo8 
Angeles  Biver.  Station  36,  being  the  one  immediately  north- 
westerly of  the  point  Station  35,  was  described  as  being  at  the 
edge  of  the  water  of  the  river.  The  river  for  some  distance  in 
that  locality  is  confined  on  the  west  by  a  chain  of  hills  composed 
in  the  main  of  a  shale  or  rock  formation.  In  the  Griffin- Welsh 
deed  the  southerly  comer  of  the  land  described  was  located  at 
a  monument  marked  by  a  mound  of  stones,  the  location  of 
which  the  testimony  showed  was  well  known  to  old  residents 
and  its  location  was  by  the  testimony  accurately  fixed  at  the 
trial.  The  testimony  of  the  surveyors,  who  attempted  to  trace 
the  lines  of  the  Griffin- Welsh  land,  showed  that  the  monument 
mentioned  at  the  southerly  comer  of  the  property  was  disre- 
garded. The  testimony  sdso  showed  that  had  the  location  of 
this  monument  been  taken  as  a  starting  point  and  the  line  run 
northerly,  the  land  in  dispute  would  have  been  thrown  without 
the  parcel  conveyed  to  Griffin  and  Welsh.  The  inaccuracy  of 
the  lines  of  the9^  surveyors  was  also  illustrated  m  the  testi* 
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mony  by  showing  that,  assuming  the  points  taken  by  them  to 
correctly  locate  stations  on  the  northwesterly  city  patent  line, 
by  turning  the  angle  at  the  point  Station  35  at  the  south  and 
starting  northwesterly  according  to  the  angle  and  call  of  the 
patent  description,  Station  36  would  not  have  been  located  in 
the  edge  of  the  stream  of  the  Los  Angeles  River,  but  would 
have  been  thrown  on  the  hillside  to  an  elevation  of  seventy- 
three  feet  above  the  present  river-bed.  The  testimony  showed 
very  conclusively  that  the  bank  of  the  river  on  the  west  was  of 
rocky  formation,  and  therefore  could  have  been  aflPected  but 
little  in  the  course  of  years  by  the  current  of  the  water.  These 
inaccuracies  appearing  in  the  surveys  of  the  engineers  who 
gave  testimony  for  appellant,  the  trial  judge  held  that  the  bur- 
den of  showing  that  the  title  of  the  city  had  been  divested  by 
the  Oriffin- Welsh  deed  had  not  been  sustained.  In  this  con- 
clusion we  agree.  It  is  said  that  defendant  Carter  cannot 
raise  the  question  that  the  land  was  not  so  included  in  the 
Griffin- Welsh  deed,  because  he  affirmed  in  his  answer  that  the 
land  was  so  included.  It  is  true  that  in  one  of  the  defenses  set 
out  Carter  did  make  that  allegation,  but  he  expressly  aban- 
doned and  disclaimed  that  contention  at  the  trial,  and  hence 
we  think  that  allegation  cannot  be  viewed  as  an  admission  of 
the  fact  contended  for.  The  maps  made  by  the  city  covering 
the  lands  of  Griffin  Subdivision  show  recognition  of  the  *'Se- 
pUlveda  Corner, "  that  being  the  point  marked  by  the  mound  of 
stones  hereinbefore  referred  to  at  the  south  line  of  the  Griffin 
tract.  Defendant  Carter  introduced  in  evidence,  as  declara^ 
tions  against  interest,  sworn  statements  made  to  the  city  as- 
sessor by  John  S.  Griffin  for  eight  different  years,  the  first  be- 
ing for  1883  and  the  last  for  1898,  which  statements  purported 
to  set  forth  all  of  the  land  owned  by  Griffin  in  the  city  of  Los 
Angeles,  and  none  of  these  statements  described  any  of  the 
land  in  dispute.  It  was  not  error  to  allow  in  evidence  the  de- 
cree in  an  action  to  quiet  title  brought  by  one  Fox  against  the 
city  of  Los  Angeles,  which  was  introduced  by  Carter.  That 
action  is  described  in  the  opinion  treating  of  the  appeal  of  tli3 
city  as  against  Carter.  It  was  competent  evidence  against  the 
city,  and  if  not  relevant  to  the  issues  as  between  Johnston  and 
Carter,  could  have  no  prejudicial  effect,  in  view  of  the  conclu- 
sion as  indicated  that  Johnston  did  not  sustain  the  burden  of 
proof  that  the  land  in  dispute  was  within  the  plot  described  in 
the  Griffin- Welsh  deed. 
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Finally,  it  is  claimed  on  the  part  of  appellant  Johnston  that 
a  determination  in  favor  of  the  title  of  Carter  should  only  be 
made  upon  a  condition  for  the  repayment  to  Johnston  of  the 
sum  of  $284.85,  which  amount,  prior  to  the  trial  in  the  action, 
had  been  assessed  against  the  property  to  cover  municipal 
sewer  improvements.  The  payment  of  the  claim  arose  in  this 
way :  There  was  a  judgment  in  the  superior  court  in  a  separate 
matter  against  Johnston  and  others  amounting  to  the  sum  of 
$1,053.10,  which  Carter  became  the  owner  of  by  purchase. 
Carter  caused  an  execution  to  be  issued  upon  this  judgment 
and  a  levy  and  sale  made  against  any  interest  which  Johnston 
might  have  in  the  land  in  dispute.  At  this  sale  Carter  caused 
such  interest  to  be  struck  off  to  the  nominal  party  who  was  act- 
ing for  him,  for  the  sum  of  five  hundred  dollars,  which  was 
credited  upon  the  judgment.  The  sewer  assessments  becoming 
payable.  Carter  caused  these  to  be  paid,  and  notified  the  sheriff 
that  if  Johnston  made  redemption  under  the  execution  sale, 
that  these  sewer  assessments  should  be  included  in  the  redemp- 
tion charge.  A  mortgagee  of  Johnston  redeemed,  paying  the 
five  hundred  dollars  and  also  the  $284.85  required  for  sewer 
improvements.  It  is  the  latter  amount  that  Johnston  claims 
the  court  should  have  required  by  its  judgment  to  be  repaid 
to  him.  We  think  this  contention  is  without  merit.  If  John- 
ston, as  is  here  determined,  had  no  interest  in  the  property,  he 
was  not,  nor  was  his  mortgagee,  required  to  redeem,  and  if 
they  had  refused  to  do  so,  the  result  would  have  been  that 
Johnston  would  have  had  a  credit  of  five  hundred  dollars  on 
the  judgment  entered  against  him.  Having  chosen  to  redeem, 
speculating  upon  it  being  determined  that  he  had  some  inter- 
est in  the  property  which  had  been  made  the  subject  of  the 
execution  sale,  he,  in  our  view,  was  a  voluntary  actor,  and  a 
court  of  equity  in  such  an  action  as  this  would  not  lend  him 
aid  in  the  direction  of  recovery  for  the  sewer  assessments 
paid.  This  was  not  a  case  where  Carter  as  the  moving  party 
sought  to  have  cleared  away  a  cloud  caused  by  a  sale  or  assess- 
ment against  his  property ;  the  title  in  him  as  it  is  now  deter- 
mined was  clear  of  any  such  lien,  real  or  apparent. 

Our  conclusion  is  that  the  evidence  fully  sustains  the  judg- 
ment as  made  by  the  trial  court ;  that  no  errors  appear  which 
warrant  a  new  trial  being  granted  to  appellant. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CSv.  No.  1582.    Third  Appellate  District.— July  6,  1916.] 

EMIGH-WINCHELL  HARDWARE  COMPANY  (a  Corpo- 
ration),  Appellant,  v.  AMOS  PTLMAN  et  al..  Respondents. 

Mechanics'  Liens  —  Eqxtitable  Jubisdictidn  —  Appeal. — A  mechanic's 
lien  is  of  equitable  cognizance,  although  created  by  law;  and  an 
appeal  in  an  action  to  foreclose  the  same  lies  to  the  supreme  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    W.  A.  Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Devlin  &  Devlin,  for  Appellant. 

White,  Miller,  Needham  &  Harber,  for  Respondents. 

THE  COURT. — ^This  is  an  action  to  foreclose  a  mechanic's 
lien  and  to  bring  about  a  sale  of  the  premises  should  it  be  ne- 
cessary to  enforce  the  payment  as  claimed. 

It  was  said  in  Weldon  v.  Superior  Court,  138  Cal.  427,  [71 
Pac.  502] :  **The  action,  so  far  as  it  sought  to  foreclose  the  lien 
against  the  premises,  was  unquestionably  an  equitable  suit." 
In  Ooldtree  v.  City  of  San  Diego,  8  Cal.  App.  505,  [97  Pac. 
216],  citing  that  case,  it  was  said:  "The  contention  that  the 
lien  is  not  of  equitable  cognizance  because  created  by  law  can- 
not be  considered.  Such  a  distinction  would  destroy  all  equi- 
table jurisdiction  to  carry  out  the  provisions  of  the  code.  The 
remedy  for  the  enforcement  of  the  lien  is  clearly  an  equitable 
one." 

The  jurisdiction  is  in  the  supreme  court  (Const.,  sec.  4,  art 
VI),  and  the  case  is  therefore  transferred  to  that  court. 
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[Civ.  No.  1492.    Third  Appellate  District.— July  6,  1916.] 

E.    A.  MAJORS,    Appellant,    v.    MARK    A.    GIRDNER, 

Respondent. 

CoBPOKATioN — Sale  of  Stock — ^Natubs  or  Transaction. — ^The  aeeept- 
ance  by  a  corporation  of  a  promissory  note  givem  in  payment  for  its 
stock  upon  the  agreement  that  the  corporation  will  issue  the  stock 
and  deliver  it  to  the  purchaser  upon  the  execution  and  delivery  of 
the  note,  constitutes  a  present  sale  of  the  stock,  and  the  stock  be- 
comes ipso  facto  the  property  of  the  purchaser,  notwithstanding  the 
certificate  therefor  is  not  issued  and  delivered. 

Id. — Certificate  of  Stock — Evidence  of  Ownership. — A  certificate  of 
stock  of  a  corporation  is  only  the  evidence  of  the  ownership  thereof, 
and  merely  constitutes  proof  of  property  which  may  exist  without  it. 

Id. — Rescission  of  Sale — Fraud — Pleading — Offer  of  Bestoration  of 
Stock — Essential  Averment. — In  an  action  by  the  assignee  of  a 
eorporation  to  recover  on  a  promissory  note,  assigned  to  the  plain- 
tiff for  the  purpose  of  collection  only,  and  accepted  by  the  corpo- 
ration for  the  purchase  price  of  stock,  where  the  answer  asks  for 
affirmative  relief  by  way  of  a  rescission  of  the  contract  of  sale  upon 
the  grounds  of  fraud  and  misrepresentation,  and  the  surrender  and 
cancellation  of  the  note  for  want  of  consideration  by  reason  of  such 
fraud,  it  »  essential  that  the  answer  by  appropriate  averment  show 
an  offer  to  restore  the  stock,  notwithstanding  the  certificate  therefor 
has  not  been  issued. 

Id. — ^Fraud  of  Corporation — Insufficiency  of  Evidence. — The  failure 
of  a  corporation  to  keep  its  agreement,  upon  a  purchase  of  its  stock, 
that  it  will  contemporaneously  with  the  execution  and  delivery  of 
the  promissory  note  of  the  purchaser  given  therefor,  issue  the  stock 
to  the  purchaser,  and  the  failure  to  keep  its  agreement  to  sell  the 
stock  upon  his  demand  at  a  price  in  advance  of  that  paid  therefor, 
does  not  involve  such  misrepresentation  and  fraud  as  will  work  a 
rescission  of  the  contract  of  sale,  but  is  merely  a  breach  of  the  cove- 
nants of  the  contract 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County,  and  from  an  order  denying  a  new  trial.  Em- 
met Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

E.  J.  Dole,  for  Appellant. 

li.  G.  Scott,  for  Respondent. 
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HART,  J. — The  action  is  on  a  promissory  note  for  the 
sum  of  $350,  which,  it  is  alleged,  was  made  and  delivered  by 
the  defendant  to  the  Pacific  Coast  Securities  Company,  a  cor- 
poration (for  brevity  to  be  hereinafter  referred  to  as  *'the 
corporation"),  and  after  such  execution  and  delivery,  as- 
signed by  the  original  payee  to  the  plaintiff,  **who  is  now  the 
lawful  owner  and  holder  thereof." 

The  answer  admits  the  execution  and  delivery  of  the  note 
as  alleged  in  the  complaint,  but  asserts  that  the  instrument 
was  procured  from  the  defendant  by  the  corporation  above 
named  through  misrepresentation  and  fraud. 

The  gist  of  the  charges  of  fraud  set  out  in  the  answer  may 
thus  summarily  be  stated :  That  the  corporation,  through  its 
duly  accredited  agents,  called  upon  the  defendant  and  offered 
him  the  stock  of  the  corporation  at  the  price  of  $15  per  share, 
the  par  value  of  which  was  $10  per  share;  that  said  agents 
guaranteed  and  warranted  said  stock  to  be  of  the  value  at 
least  of  $15  per  share;  that  at  said  time,  as  an  inducement 
to  the  defendant  to  buy  said  stock,  said  agents  entered  into 
an  agreement  in  writing,  whereby  they  bound  the  corpora- 
tion '*to  extend  the  time  of  payment  of  note  to  suit  applicant 
for  stock  and  to  resell  stock  for  $20,  if  so  desired,  by  Janu- 
ary 15,  1914,"  said  agreement  being  signed  by  *'E.  H. 
McConkey,  by  Clements  &  Harold,  agent."  The  further 
representations  were  made,  so  the  answer  states,  that  said  stock 
*'was  very  valuable,"  that  the  same  could  be  turned  and  sold 
at  any  time  for  $15  per  share,  and  that  the  corporation  was 
in  a  flourishing  condition  and  was  financially  sound.  It  is 
alleged  that  each  and  all  of  said  representations  were  made 
for  the  purpose  of  inducing  the  defendant  to  purchase  said 
stock,  and  that  they  were  false  and  fraudulent,  made  with 
the  intent  to  deceive  the  defendant  and  to  persuade  him  to 
buy  the  stock;  that  said  stock  was  not  at  said  time  of  any 
real  market  value,  that  there  were  no  prospects  of  the  same 
being  of  any  material  market  value,  and  that  it  was  not  then 
**  worth  $10  per  share  or  any  other  amount,  and  that  said 
corporation  never  intended  to  resell  the  same  for  $20  per  share 
or  $15  per  share  or  $10  per  share  or  for  any  other  amount 
so  far  as  said  corporation  had  any  knowledge";  that  said 
corporation  "was  not  in  a  money-getting  and  flourishing 
financial  condition  at  the  time  or  at  any  other  time."  It  is 
alleged   that  the  defendant   believed  the  representations  so 
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made,  and  was  thus  deceived  and  misled  into  purchasing,  and 
did  purchase,  twenty-five  shares  of  said  stock,  **  which  he 
would  not  otherwise  have  purchased.** 

It  is  further  charged  that  the  corporation  represented  and 
agreed  that,  upon  the  execution  and  delivery  by  the  defend- 
ant to  it  of  the  note  in  suit,  it  would  at  once  and  without 
delay  issue  to  said  defendant  twenty-five  shares  of  its  stock 
which  would,  as  it  was  then  represented  was  true  of  other 
stock  of  the  same  kind,  earn  and  return  dividends  of  not  less 
than  seven  per  cent  per  annum,  "which  was  the  only  consid- 
eration for  the  execution  of  said  note  to  said  corporation, 
and  that  this  was  the  only  consideration  ever  to  be  given  or 
paid  for  said  promissory  note,  but  defendant  alleges  that  said 
corporation  did  not  execute  and  deliver  or  issue  stock  to 
defendant  or  in  his  name  or  in  any  other  person's  name  for 
him,  and  did  never  deliver  to  said  defendant  any  certificate 
of  stock,  or  thing  at  all,  and  there  was  nothing  whatever 
given  for  said  promissory  note  and  the  same  was  without  con- 
sideration and  has  been  at  all  times  without  consideration." 
These  facts,  it  is  declared,  were  not  discovered  by  the  defend- 
ant until  the  time  at  which  he  applied  for  a  renewal  of  the 
note  so  as  to  extend  the  time  for  the  payment  thereof,  when, 
upon  giving  the  renewal  note  and  at  the  same  time  paying 
to  the  corporation  $25  in  cash  as  and  for  principal  and  pay- 
ing the  interest  accrued  upon  the  original  note,  he  asked  what 
had  become  of  the  corporate  stock  certificate  which  the  cor- 
poration had  agreed  to  issue  to  him,  and  that  he  was  then 
told  and  assured  that  the  certificate  for  the  twenty-five  shares 
of  stock  had  been  issued  as  agreed  upon,  ''which  statement  was 
false,  and  said  corporation  and  the  officers  and  members 
thereof  knew  that  the  same  was  false  and  untrue" ;  that  *'said 
stock  was  not  then  nor  had  it  ever  at  any  time  been  issued 
to  defendant."  It  is  averred,  in  effect,  that  but  for  the  false 
representation  then  made  as  to  the  issuance  of  said  stock  and 
the  further  false  representations  as  to  the  value  of  said  stock 
and  the  flourishing  and  sound  financial  condition  of  the  cor- 
poration, the  defendant  would  not  have  made  and  delivered 
to  the  corporation  the  renewal  note  in  lieu  of  the  original 
note  or  paid  to  the  corporation  the  sum  of  $25  on  the  prin- 
cipal and  the  accrued  interest  on  the  original  note. 

The  ** separate  and  further  defense"  set  up  in  the  fourth 
paragraph  involves,  in  effect,  along  with  some  conclusions 
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of  the  pleader,  an  iteration,  substantially,  of  the  allega- 
tions of  the  preceding  paragraphs  of  the  answer.  It  is  to  the 
effect  that  all  the  agreements,  etc.,  between  the  corporation  and 
the  defendant  ''were  purely  executory,  in  that  the  matters 
and  things  and  agreements  on  the  part  of  said  corporation 
were  never  performed  and  were  matters  precedent  to  the 
issuance  of  said  note  and  notes,  in  that  said  corporation  was, 
as  per  the  stipulations,  to  execute  and  deliver  to  defendant  the 
certificate  of  stock  .  .  ,  before  said  note  or  notes  were  to  be 
delivered  or  to  take  effect,  and  said  corporation  was  to  place 
defendant  in  a  position  that  he  should  be  protected  and  guar- 
anteed that  the  stock  would  and  should  be  of  the  guaranteed 
value  of  $15  per  share,  and  in  that  said  stock  should  mean 
while  be  drawing  dividends,  none  of  which  matters  and  thingu 
were  done  or  performed  by  said  corporation,  and  the  defend- 
ant had  the  right  to  rescind  the  same  at  any  time,  and  did  re- 
scind the  same  in  writing  before  the  bringing  of  this  action 
and  before  the  acquisition  or  possession  thereof  by  plaintiff 
herein,  all  of  which  matters  and  things  plaintiff  wdl  knew 
before  the  taking  over  of  said  note  by  him,*'  etc. 

The  e£Seacy  of  the  answer  in  the  statement  of  a  defense  to 
the  action  was  not  challenged  by  demurrer. 

The  cause  was  tried  by  a  jury  and  a  verdict  returned  in 
favor  of  the  defendant.    Judgment  was  entered  accordingly. 

The  plaintiff  appeals  from  the  judgment  and  the  order 
denying  him  a  new  trial. 

In  the  outset,  it  is  proper  to  state  that  no  daim  is  here 
made  that  the  plaintiff  is  an  innocent  purchaser  of  the  note 
for  value.  On  the  contrary,  it  is  conceded  that  the  plaintiff 
is  acting  solely  in  this  action  for  the  corporation,  the  original 
payee,  and  that  the  note  was  assigned  to  him  for  the  purpose 
of  collection  only. 

The  point  is  made  for  the  first  time  in  this  court  that  the 
answer  does  not  state  facts  sufficient  to  constitute  a  defense 
to  the  cause  of  action  pleaded  by  the  plaintiff. 

One  of  the  objections  specifically  made  against  the  answer 
is  that  the  defendant,  who  asks  for  affirmative  relief  by  way 
of  a  rescission  of  the  contract  of  sale  upon  the  ground  of  fraud 
and  the  surrendering  up  and  cancellation  of  the  note  in  suit 
for  want  of  consideration  therefor  by  reason  of  such  fraud, 
has  not  by  appropriate  or  other  averment  in  his  answer  of- 
fered to  restore  the  stock  which  he  alleges  he  purchased  from 
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the  corporation.  The  point  is  well  taken.  The  transaction 
between  the  corporation  and  the  defendant  constituted,  ac- 
cording to  the  history  thereof  as  it  is  explained  by  the  an- 
swer, an  executed  contract  of  sale,  and  the  stock  became  the 
property  of  the  defendant  upon  the  consummation  of  that 
transaction,  notwithstanding  that  the  certificate  for  the  stock 
was  not,  so  the  answer  declares,  issued  and  delivered  to  the 
defendant.  {Mason  v.  Lievre,  145  Cal.  514,  [78  Pac.  1040].) 
A  certificate  for  the  stock  of  a  corporation  is  only  the  evidence 
of  the  ownership  thereof,  or,  as  the  cases  put  the  proposition, 
it  merely  constitutes  proof  of  property  which  may  exist  without 
it  {MitcheU  v.  Beckman,  64  Cal.  117,  [28  Pac.  110] ,  and  cases 
therein  cited.)  In  that  case,  it  is  among  other  things  said: 
''When  the  corporation  has  agreed  that  a  person  shall  be  enti- 
tled to  a  certain  number  of  shares  in  its  capital,  to  be  paid  for 
in  a  manner  agreed  upon,  and  that  person  has  agreed  to  take 
and  pay  for  them  accordingly,  he  becomes  their  owner  by  a  valid 
contract  made  upon  a  valuable  consideration."  In  tJiis  case, 
according  to  the  answer,  the  defendant  made  application  for 
the  purchase  of  the  stock,  and  the  same  was  approved  by  the 
corporation  by  accepting  the  note  of  the  defendant  in  pay- 
ment therefor.  This,  as  stated,  constituted  a  sale  (Civ.  Code, 
sec.  1721,  Johnson  v.  Dixon  Farms  Co.,  29  Cal.  App.  52,  [155 
Pac.  134] ;  35  Cyc.  25),  and  thereupon  the  title  to  or  ownership 
of  the  stock  ipso  facto  vested  in  the  defendant 

It  is  a  settled  rule  in  equity  and  expressly  affirmed  by  legis- 
lative fiat  (Civ.  Code,  sec.  1691,  subd.  2)  that  in  an  action 
for  rescission  the  party  seeking  the  remedy  "must  restore 
to  the  other  party  everything  of  value  which  he  has  received 
from  him  under  the  contract,"  etc.  While  there  are  in  the 
answer  some  vague  and  indefinite  allegations  intended  to 
disclose  that  the  stock  was  not  of  the  value  it  was  represented 
to  be  by  the  agents  of  the  corporation,  there  is  no  allegation 
in  the  defendant's  pleading  that  it  is  wholly  valueless.  If 
it  was  of  some  value  (and  it  may  be  assumed  that  it  was,  it 
being  property),  it  was  the  duty  of  the  defendant,  as  a  pre- 
requisite to  his  right  to  a  rescission  of  the  contract  on  the 
ground  of  fraud,  to  restore  or  offer  to  restore  by  appropriate 
and  sufficient  averment  in  his  answer  the  stock  to  the  plain- 
tiff or  to  the  corporation,  for  whose  benefit  the  plaintiff  is 
admittedly  suing  {Kelley  v.  Owens,  120  Cal.  502,  [52  Pac. 
797]),  and  to  do  this  it  was  not  requisite,  as  we  have  already 
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shown,  that  he  should  have  previously  had  issued  to  him  or 
had  in  his  possession  the  certificate  for  the  stock,  which  is, 
as  suggested,  the  mere  physical  evidence  of  the  interest  he 
owned  in  the  capital  stock  of  the  corporation. 

The  answer,  as  a  pleading  seeking  affirmative  relief,  is 
in  other  respects  by  no  means  an  exemplar  in  pleading.  But, 
taken  in  its  entirety,  we  are  able  to  say  that  the  allegations 
of  fraud  on  the  part  of  the  corporation  in  the  transaction 
eventuating  in  the  sale  of  the  stock  are  sufficient  in  substance 
for  the  purpose  for  which  they  were  intended  to  place  the 
answer,  as  a  pleading  looking  for  affirmative  relief,  beyond 
the  reach  of  a  general  demurrer. 

But,  notwithstanding  the  defectiveness  of  the  answer,  the 
case  appears  to  have  been  tried  by  the  plaintiff  upon  the 
theory  that  the  defendant's  pleading  was  sufficient  in  aU  re- 
spects, no  objection  whatever  having  been  made  by  the  plain- 
tiff to  the  evidence  offered  by  the  defendant  in  support  of 
the  charge  of  fraud  as  set  forth  in  his  answer.  Even  if  it  be 
true,  however,  that,  by  failing  to  demur  to  the  answer  and 
to  object  to  evidence  offered  in  support  of  the  allegations 
thereof,  the  plaintiff  waived  restoration  of  the  stock  by  the 
defendant,  and  that  the  case  was  tried  by  the  plaintiff  upon 
the  theory  that  the  defendant  had,  in  the  matter  of  pleading, 
gone  as  far  as  required  in  an  action  for  rescission,  still  the 
evidence  falls  far  short  of  supporting  the  verdict. 

The  defendant's  was  the  only  oral  testimony  offered  and 
received  in  his  behalf,  and,  since  the  plaintiff  presented  no 
evidence  from  which  even  the  remotest  inference  of  fraud 
on  the  part  of  the  corporation  in  the  transaction  may  be 
drawn,  it  necessarily  follows  that  the  jury  predicated  their 
verdict  wholly  upon  the  testimony  of  the  defendant.  The 
facts  of  the  transaction  will,  therefore,  be  taken  from  his 
version  thereof,  and  as  so  taken  may  briefly  be  stated  as 
follows : 

On  the  twenty-second  day  of  October,  1913,  the  defendant 
made  an  application  to  the  corporation  for  twenty-five  shares 
of  its  capital  stock  for  $15  per  share.  The  application  was 
in  printed  form,  presumably  the  form  regularly  used  by  the 
company  for  that  purpose,  and  the  same  was  signed  by  the 
defendant.  At  the  same  time  that  said  application  was  exe- 
cuted and  delivered  to  the  agents  of  the  corporation,  Messrs. 
Clement  &  Haroldi  by  whoai  the  transaction  was  conducted 
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for  the  corporation,  the  defendant  as  in  payment  for  said 
stock  made  and  delivered  to  said  agents  his  promissory  note 
for  the  sum  of  $375,  payable  on  the  fifteenth  day  of  January, 
1914.  For  this  note  a  receipt  was  delivered  to  the  defendant, 
the  same  being  signed:  **B.  H.  McConkey  (vice-president 
and  manager  of  the  corporation),  by  Clement  &  Harold, 
agents.*'  Among  other  things,  said  receipt  contained  the 
following  agreement  on  the  part  of  the  corporation:  **We 
agree  to  extend  time  of  payment  on  note  to  suit  applicant 
for  stock  and  to  re-sell  stock  for  $20,  if  desired,  by  January 
15,  1914.'' 

The  defendant,  some  time  before  the  fifteenth  day  of  Jan- 
uary, 1914,  made  a  demand  upon  or  request  of  the  corpora- 
tion to  sell  the  stock  in  accordance  with  the  above  agreement. 
The  corporation  did  not  sell  the  stock.  On  or  about  January 
15,  1914,  the  defendant  gave  the  corporation  a  renewal  note 
for  the  original  one  (page  25,  Transcript),  and,  on  the  nine- 
teenth day  of  that  month,  the  corporation,  through  its  secre- 
tary, W.  B.  Slade,  forwarded  the  original  note  to  the  defend- 
ant, with  the  following  letter:  ** Enclosed  you  will  find  your 
old  note  for  $375,  due  on  January  15,  1914,  marked  'can- 
celed.' "  On  the  fifteenth  day  of  May,  1914,  the  defendant 
paid  the  corporation  the  accrued  interest  and  the  sum  of  $25 
on  the  principal  of  the  note  previously  given,  and  asked  for 
and  was  granted  a  further  extension  of  time  for  the  pay- 
ment of  the  balance  of  said  note,  giving  in  lieu  thereof  the 
note  in  suit  for  the  sum  of  $250.  Said  note  was  dated  on  the 
day  of  its  execution  and  delivery  (May  15,  1914),  and  made 
payable  four  months  after  date,  or  on  the  sixteenth  day  of 
September,  1914. 

On  the  eleventh  day  of  September,  1914,  the  defendant  ad- 
dressed to  McConkey,  manager  of  the  corporation,  the  fol- 
lowing letter:  **It  will  be  necessary  for  you  to  extend  the 
time  on  my  note  to  Oct.  15,  1914,  as  I  have  no  funds  at  pres- 
ent, but  expect  to  cash  some  securities  before  that  time  to  pay 
same  with.  I  have  explained  to  the  lady  in  the  office,  as  she 
can  tell  you." 

On  September  5,  1914,  (ten  days  prior  to  the  date  of  the 
maturity  of  the  note  in  suit),  the  defendant  received  from 
the  corporation  a  duly  executed  certificate  for  the  twenty- 
five  shares  of  stock  purchased  by  him. 
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The  defendant  testified :  That,  when  the  matter  of  the  sale 
and  purchase  of  the  stock  was  under  negotiation  between  him 
and  the  agents  of  the  corporation,  the  said  agents  ''repre- 
sented that  they  had  the  agency  for  the  California  State  Life 
Insurance  Company,  that  they  was  reselling  all  of  their  busi- 
ness for  them.  As  I  had  stock  in  the  California  State  Life 
Insurance  Company,  I  took  a  chance.  They  represented  that 
the  dividends  were  enormous  and  that  the  dividends  were 
already  earned;  they  had  the  money  to  pay  the  dividends. 
.  .  .  After  representing  that  they  had  the  agency  for  the  Cali- 
fornia State  Life,  and  as  I  knew  that  they  were  doing  a  big 
business,  and  representing  that  the  dividends  were  earned, 
they  had  them  there  to  pay,  and  that  if  I  didn't  want  the 
stock  that  they  would  resell  it  on  the  fifteenth  day  of  January. 
Q.  Now,  you  are  speaking  about  this  stock  in  the  Pacific  Sfr 
curities  Company?  A.  Yes,  sir.  Q.  This  was  the  stock  that 
these  agents  tried  to  sell  yout    A.  Yes,  sir." 

The  defendant,  after  so  testifying,  further  said  that  the 
reason  he  renewed  the  note  on  the  several  occasions  referred 
to  above  was  because  he  was  told  that  the  stock  had  been 
issued  to  him,  although  he  had  not  received  the  certificate 
therefor.  He  declared  that  the  agreement  was  that  the  cer- 
tificate would  be  issued  and  dated  at  the  time  of  the  delivery 
of  the  original  note,  and  that  he  would,  therefore,  be  entitled 
to  any  dividends  earned  by  the  stock  from  that  time  on ;  that, 
as  a  matter  of  fact,  the  certificate  was  not  issued  until  nearly 
a  year  after  he  had  bought  the  stock,  and  that  he  would,  as 
a  consequence,  lose  the  dividends,  if  any  accrued  upon  the 
stock,  for  the  entire  time  during  which  he  believed  he  was 
the  owner  of  it.  On  cross-examination,  however,  the  defend- 
ant testified  that  the  reason  he  renewed  the  note  as  indicated 
was  because  he  did  not  have  ready  money  with  which  to  take 
the  note  up. 

The  above  is  the  sum  of  the  testimony  upon  which  the  jury 
founded  their  verdict. 

Nowhere  is  there  any  testimony  to  be  found  in  the  record 
that  the  corporation  was  not  financially  sound  or  not  doing 
a  business  profitable  to  its  stockholders.  Nor  did  the  defend- 
ant testify  or  show  by  any  other  testimony  or  proof  that  the 
capital  stock  of  the  corporation  was  not  of  the  value  that  it 
was  represented  to  be  by  the  corporation's  agents.    And  there 
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ia  absolutely  no  proof  whatever  that  the  stock  purchased  by 
the  defendant  was  not  dividend  earning  property. 

As  to  the  representations  made  by  the  corporation's  agents 
to  the  defendant  at  the  time  the  stock  was  purchased  by 
the  latter,  it  is  di£5cult  to  say  from  the  testimony  of  the  de- 
fendant whether,  in  making  said  representations,  the  agents 
were  referring  to  the  California  State  Life  Insurance  Com- 
pany and  its  stock  or  to  Securities  Company  and  its  stock, 
In  any  event,  the  testimony  of  the  defendant,  as  it  is  pre- 
sented in  this  record,  is  that  he  personally  knew  that  the 
stock  to  which  said  agents  were  referring  and  as  to  which 
the  representations  mentioned  were  made  was  of  great  value 
and  profitable  to  the  stockholders. 

But,  when  boiled  down  to  its  actual  purport,  the  real  gist 
of  the  defendant's  complaint  against  the  transaction  involved 
herein,  as  the  same  is  gathered  from  his  testimony,  is  that 
he  has  been  defrauded  of  the  dividends  to  which  he  was  en- 
titled on  his  stock,  because  the  corporation  failed  to  keep  its 
alleged  agreement  that,  contemporaneously  with  the  delivery 
to  it  of  the  original  note,  it  would  issue  and  deliver  to  the 
defendant  a  certificate  for  the  twenty-five  shares  of  stock 
purchased  by  him,  and,  furthermore,  that  he  suffered  injury 
because  it  failed  to  keep  its  agreement  to  sell  said  stock  for 
him,  upon  his  demand,  at  a  price  in  advance  of  that  paid  by 
him  therefor,  by  January  15,  1914.  It  is  very  obvious  that 
these  omissions  on  the  part  of  the  corporation  do  not  involve 
such  misrepresentation  or  fraud  as  will  work  a  rescission  of 
the  contract  of  sale.  Indeed,  they  cannot  be  said  to  involve 
misrepresentation  at  all.  They  amounted  to  a  mere  breach 
of  certain  covenants  of  the  contract.  As  above  stated,  the 
stock  purchased  by  the  defendant  became  his  property  the 
moment  that  the  sale  was  completed,  and  the  certificate 
amounted  only  to  tangible  proof  of  such  ownership.  He  was, 
of  course,  entitled  to  a  certificate  showing  his  ownership  of 
the  stock,  but  the  failure  of  the  corporation  to  issue  and  de- 
liver it  to  him  could  not  have  the  eflEect  of  vitiating  the  con- 
tract of  sale  or  impairing  his  title  to  the  stock.  It  was,  as 
above  suggested,  merely  the  violation  by  the  corporation  of 
an  obligation  which  the  defendant  by  appropriate  legal  pro- 
ceedings could  have  compelled  it  to  discharge. 

As  to  the  point  involving  failure  by  the  corporation  to 
resell  the  stock,  it  is  perfectly  clear  that,  even  if  that  were 
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a  legitimate  ground  upon  which  rescission  of  the  sale  could 
be  worked,  the  defendant,  having  made  a  payment  on  the 
original  note  and  given  a  new  note  for  the  balance  subsequent 
to  the  expiration  of  the  time  within  which  he  was  authorized 
to  require  the  corporation  to  resell  his  stock,  thereby  waived 
that  covenant  or,  at  any  rate,  is  by  that  act  estopped  from 
setting  up  the  breach  thereof  as  against  the  honesty  and  good 
faith  of  the  transaction  culminating  in  the  making  of  the 
note  in  dispute  or  as  against  the  legal  integrity  of  the  note 
itself. 

Our  conclusion  is  that  the  proofs  utterly  fail  to  disclose 
fraud  on  the  part  of  the  plaintiflE  in  the  transaction  involved 
herein,  and  that  if  the  stock  of  the  defendant  earned  divi- 
dends during  the  period  of  time  intervening  between  the  date 
of  the  purchase  thereof  and  the  date  of  the  issuance  and 
delivery  to  the  defendant  of  the  certificate  for  said  stock  for 
which  the  corporation  has  not  accounted  or  which  it  has  not 
paid  to  the  defendant,  the  latter  should  have  set  up  the 
amount  of  such  dividends  as  a  setoflE  or  counterclaim  to  the 
note  in  suit.  This  was  the  only  recourse  left  to  him  under 
the  facta  of  the  transaction  as  he  himself  has  detailed  them 
in  this  case. 

The  judgment  and  the  order  are  reversed,  with  directions 
to  the  court  below  to  grant  the  defendant  leave,  if  he  may 
elect  to  take  that  course,  so  to  amend  his  answer  as  to  plead 
therein  any  counterclaim  available  to  him  by  reason  of  the 
stock  dividends  claimed  by  him. 

Chipman,  P.  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 
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[Cii».  No.  1552.     Third  Appellate  Diitrict.— July  6,  1916.] 

C.  CURTIN  et  al.,  Petitioners,  v.  W.  S.  KINGSBURY,  etc., 

Respondent. 

School  I^ands — ^Redemption  fboic  Delinquent  Tax  Sales— Failure 
TO  Pat  Interest — Effect  of  Act  of  May  14,  1915. — Purehaseie 
of  BC^ol  lands  sold  to  the  state  for  delinquent  taxes  in  the  year 
1907,  and  for  which  a  deed  to  the  state  was  made  in  the  year  1912, 
are  ii«t  entitled  to  redeem,  where  they  did  not,  prior  to  the  going 
into  Affect  of  the  act  of  May  14,  1915  (Stats.  1915,  p.  605),  pro- 
Tiding  that  "the  unsold  portions  of  the  sixteenth  and  thirty-sixth 
sectiotm  of  school  lands  .  .  .  shall  be  sold  at  public  auction  by  the 
surveyor-general,"  make  a  payment  of  all  interest  due  and  unpaid 
on  th«  land  as  required  by  section  378S  of  the  Political  Oode  under 
the  amenoment  of  March  2,  1909  (Stats.  1909,  p.  122),  along  with 
their  payment  of  the  taxes,  penalties,  and  accruing  costs. 

lo. — Statcts  of  Defaultinq  Purchasers  —  Bbstokation — OoMPLiANai 
With  Existing  Laws. — ^Upon  a  sale  made  to  the  state  of  school 
lands  for  nonpayment  of  taxes  followed  by  a  deed  to  the  state  there- 
for, all  rights  of  defaulting  purchasers  in  such  lands  are  extin- 
guished, and  the  only  method  by  which  they  can  be  restored  to  their 
former  rights  is  by  compliance  with  the  law  existing  at  the  time  of 
making  application  for  such  restoration. 

Id. — Conditions  to  Restoration  —  Right  of  State  to  Impose. — ^The 
state  under  such  circumstances  has  the  right,  as  the  absolute  owner 
of  the  lands,  to  dictate  the  terms  upon  which  they  may  be  repur* 
chased  by  the  original  or  a  new  purchaser,  or  the  conditions  upon 
which  the  owners  or  purchasers  or  their  assigna  may  be  restored  to 
their  original  state  or  title. 

Id. — Payment  of  Interest  as  Condition  to  Redemption — ^Reasonablb- 
NESs  OF  Method. — The  method  provided  by  the  amendment  of  1909 
to  section  3788  of  the  Political  Code  (repealed  by  the  act  of  1915) 
of  enforcing  payment  of  interest  as  a  condition  to  the  repurchase 
or  redemption  of  school  lands  sold  for  nonpayment  of  taxes  is  not 
more  burdensome  than  the  former  method  of  foreclosure. 

APPLICATION  for  a  Writ  of  Mandate  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict, to  compel  the  suryejor-general  to  issue  a  certificate  of 
purchase  of  school  lands. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  H.  Larew,  and  Jos.  Barcroft,  for  Petitioners. 

U.  S.  Webb,  Attorney-General,  and  Robert  T.  McKisick, 
Deputy  Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J.— Mandate.  It  appears  by  the  petition 
that,  on  November  19,  1901,  the  state  of  California  issued 
its  certificate  of  purchase  to  one  J.  Frank  Miller  for  all 
of  section  36,  township  9  south,  range  19  east,  M.  D.  B.  &  M., 
in  Madera  County,  for  which  he  paid  twenty  per  cent  of 
the  purchase  price  of  $1.25  per  acre,  said  land  being  *'only 
fit  for  grazing  purposes";  that  there  remained  due  to  the 
state  one  dollar  per  acre,  or  $640,  with  interest  at  seven 
per  cent  per  annum ;  that,  in  1904,  said  Miller  assigned  said 
certificate  of  purchase  to  plaintiff  Curtin  and  W.  C.  Hensley, 
who  **  entered  into  the  possession  of  said  land  and  became 
and  were  the  sole  owners  thereof,  subject  only  to  the  para- 
mount title  of  the  state."  On  February  21, 1910,  said  Hensley 
died  and  thereupon  petitioner  R.  C.  Jay  was  appointed  and 
now  is  administrator  of  his  estate.  On  June  22,  1907,  the 
land  in  controversy  was  sold  to  the  state  for  nonpayment  ol 
taxes,  followed  by  a  deed  to  the  state  dated  July  16,  1912. 
On  June  13,  1913,  petitioner  Curtin  applied  for  and  received 
from  the  auditor  of  Madera  County  an  estimate  of  the  amount 
necessary  to  redeem  said  land  from  tax  sale,  and,  on  the 
same  day,  paid  to  the  treasurer  of  said  county  the  amount 
of  said  estimate,  together  with  other  delinquent  taxes  on  the 
land,  which  '*  redemption  was  duly  recorded,  and  it  was  noted 
upon  the  recorded  certificate  and  the  recorded  tax  deed  that 
the  land  was  redeemed";  on  September  10,  1915,  at  the  re- 
quest of  petitioners,  the  auditor  and  treasurer  furnished  them 
**a  statement  of  all  interest  then  due  and  unpaid  on  said" 
land,  and  petitioners  paid  to  the  treasurer  the  amount  shown 
by  said  statement.  It  is  then  alleged  that  the  certificate  of 
sale  issued  to  said  Miller  has  been  lost,  and  that  the  defend- 
ant refuses  to  accept  from  the  treasurer  of  Madera  County 
the  amounts  paid  by  petitioners  and  refuses  to  issue  a  new 
certificate  of  purchase  in  lieu  of  the  lost  one.  It  is  alleged, 
upon  information  and  belief,  that  there  are  no  claims  adverse 
to  petitioners  to  said  land.  There  is  also  an  allegation  "that 
no  foreclosure  for  nonpayment  of  interest  ever  was  had  or 
attempted  in  the  matter  of  the  delinquency  in  payment  of 
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interest  as  provided  in  the  Political  Code  or  at  all;  that  the 
certificate  of  purchase  remains  uncanceled  by  any  foreclos- 
ure." The  prayer  is  for  an  alternative  writ  of  mandate 
directing  defendant  to  receive  the  moneys  tendered  by  peti- 
tioners and  to  issue  a  new  certificate  of  purchase  in  lieu  of  the 
lost  oDe. 

The  issue  presented  is  raised  by  a  general  demurrer  filed  by 
respondent  to  the  petition. 

By  an  act  approved  May  14,  1915  (Stats.  1915,  p.  605), 
which,  for  convenience,  will  hereinafter  be  referred  to  as 
chapter  389,  it  was  provided  that  "the  unsold  portions  of 
the  sixteenth  and  thirty-sixth  sections  of  school  lands  .  .  . 
shall  be  sold  at  public  auction  by  the  surveyor-general."  It 
is  the  contention  of  respondent  that  ''under  this  method  all 
applications  to  purchase  school  lands  at  a  fixed  statutory 
price  are  abolished.  Nobody  can  apply  to  purchase  lands  of 
the  character  described  in  the  act.  Intending  purchasers 
must  attend  the  sale  at  the  time  and  place  stated  in  the  no- 
tice of  sale  and  there  bid  in  open  competition  against  any 
and  all  other  persons  who  desire  to  acquire  the  land,"  and 
respondent  maintains  that  "this  act  conflicts  with  the  pro- 
visions of  section  3788  of  the  Political  Code  in  ioto,  and  with 
80  much  of  section  3817  as  affects  school  lands";  that  "under 
the  law  as  it  stood  when  the  sale  was  made  the  sole  remedy 
of  the  delinquent  purchaser  was  to  repurchase  the  land  within 
six  months  from  that  date";  that  the  delinquent  purchaser 
had  no  vested  right  to  redeem  the  property,  his  only  right 
being  a  preference  given  him  to  repurchase  within  six  months ; 
and  that  this  privilege  was  withdrawn  by  chapter  389,  supra. 

Petitioners'  reply  to  the  above  contention  that  "the  state 
may  diminish  the  penalties,  extend  the  time  for  redemption 
or  lessen  the  burden  upon  the  delinquent  taxpayer,  but  the 
state  cannot  increase  the  penalties,  shorten  the  time  for  re- 
demption, or  add  further  penalties,  burdens,  and  conditions 
of  redemption,  after  the  date  of  sale  to  the  state,"  and  "none 
of  the  statutes  relied  upon  by  the  defendant  purport  to  be 
retroactive." 

The  method  prescribed  by  section  3817  of  the  Political 
Code  in  1883  for  the  redemption  of  school  lands  sold  for  de- 
linquent taxes  applied  only  to  purchasers  who  had  paid  "the 
full  amount  of  one  dollar  and  twenty-five  cents  per  acre." 
(Stats.  1883,  p.  23.)     This  section  remained  unchanged  until 
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1895,  when  it  was  made  to  apply  to  purchasers  "when  the 
full  amount  of  the  purchase  price  of  one  dollar  and  twenty- 
five  cents  per  acre  has  not  been  paid,  except  where  the  deed 
to  the  state,  provided  for  in  section  three  thousand  seven 
hundred  and  eighty-five,  haa  been  filed  with  the  surveyor- 
general."  (Stats.  1895,  pp.  308-340.)  By  this  act  there 
were  many  changes  made  in  the  sections  of  the  Political  Code 
relating  to  the  sale,  redemption,  and  disposition  of  lands 
sold  for  delinquent  taxes.  School  lands  were  made  subject 
to  the  act  and  were  referred  to  in  sections  3785  and  3788  as 
well  as  in  section  3817.  By  section  3785  it  was  provided  that 
where  the  full  price  for  the  land  has  not  been  paid  and  where 
the  tax  deed  to  the  state  has  been  forwarded  by  the  county 
recorder  to  the  surveyor-general,  ''the  state  shall  dispose  of 
such  lands  in  the  manner  provided  in  section  three  thousand 
seven  hundred  and  eighty-eight."  Section  3788  provided 
that  in  such  case  "the  said  lands  shall  again  become  subject 
to  entry  and  sale,  in  the  same  manner,  and  subject  to  the 
same  conditions,  as  apply  to  other  state  lands  of  like  character, 
except  that  the  former  possessors  or  owners  of  the  land  thus 
deeded  to  the  state,  their  heirs  or  assigns,  shall  be  preferred 
purchasers  thereof  for  the  period  of  six  months  after  the  deeds 
are  filed  with  the  surveyor-general."  It  was  required  of 
the  intending  purchaser  that  as  a  condition  to  his  purchase 
he  should  pay,  in  addition  to  the  price  of  the  land,  all  delin- 
quent taxes,  penalties,  costs,  and  accrued  costs  prior  to  and 
subsequent  to  the  date  of  sale  to  the  state.  The  sections  of 
the  Political  Code  as  amended  by  the  act  of  1895  was  the 
law  of  1901,  when  the  purchase  was  made  by  plaintiflEs*  as- 
signor. By  that  act  (sec.  3788,  Pol.  Code)  the  right  given  to 
the  purchaser  whose  land  had  been  sold  to  the  state  for  de- 
linquent taxes  was  not  to  redeem,  as  was  the  right  given  by 
the  act  of  1883,  but  was  a  right  to  become  a  purchaser  in 
preference  to  any  other  person  if,  when  application  was  made, 
there  was  no  other  conflicting  application.  His  rights  were 
no  greater  than  those  of  any  other  purchaser,  except  that  he 
was  a  preferred  purchaser  for  a  limited  period. 

We  have  seen  that  the  taxes  became  delinquent  and  the  land 
was  sold  to  the  state  in  1907  and  a  deed  made  to  the  state  in 
1912,  which  was  duly  filed  with  the  surveyor-general.  Had 
no  other  statute  intervened,  plaintiffs'  right  would  have  been 
that  of  a  preferred  purchaser  and  not  of  a  redemptioner. 
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Section  3817  was  amended  in  1897,  1901,  and  1905,  but  not 
aflfecting  that  part  of  the  section  referring  to  school  lands. 
In  1909  the  legislature  added  to  the  section  the  following: 
'*and  an  application  has  been  filed  therefor  in  that  office." 
This  act  was  passed  February  22,  1909,  and  took  effect  sixty 
days  thereafter.  (Stats.  1909,  p.  42.)  At  the  same  session, 
on  March  2,  1909,  section  3788  was  also  amended,  retaining 
the  provision  making  the  former  possessor  or  owner  of  the 
lands  sold  a  preferred  purchaser  for  a  period  of  six  months 
after  the  filing  of  the  deed  in  the  office  of  the  surveyor-generaL 
And  it  was  further  provided:  ''That  the  former  possessors 
or  owners  of  said  land  thus  deeded  to  the  state,  their  heirs 
or  assigns,  shall  have  the  right  to  be  restored  to  their  former 
state  and  title  (at  any  time  either  during  the  said  period 
of  six  months  above  referred  to,  or  afterward,  and  before 
application  for  said  land  is  made  and  filed  with  the  surveyor- 
general  by  any  other  person)  upon  paying  to  the  county 
treasurer** — 1.  A  sum  equivalent  to  the  taxes,  penalties,  and 
accruing  costs;  2.  All  delinquent  taxes,  penalties,  and  costs 
which  have  accrued  upon  such  lands  subsequent  to  the  date 
of  the  certificate  of  purchase  under  which  the  former  pos- 
sessors or  owner,  or  their  heirs  or  assigns,  claimed  title  to 
said  lands;  3.  Also  all  unpaid  interest  up  to  the  first  day 
of  January  following  the  day  when  he  shall  make  payment 
to  the  county  treasurer.     (Stats.  1909,  p.  122.) 

The  payments  made  by  plaintiffs  to  the  county  treasurer, 
as  appears  from  the  petition,  seem  to  have  been  made  as  re- 
demptioners,  whereas,  whatever  right  they  had  was  given  to 
them  by  the  statute  as  preferred  purchasers.  It  is  perhaps 
immaterial  whether  these  payments  were  made  as  redemption- 
ers  or  as  purchasers  if  they  were  sufficient  to  comply  with 
the  law  applicable  when  the  payments  were  made.  Now,  the 
sale  to  the  state  for  delinquent  taxes  extinguished  all  rights 
of  plaintiffs  to  the  lands  subject  to  the  right  of  redemption 
during  the  five  years'  period  and  before  the  deed  passes  the 
legal  title  to  the  state.  Such  sale  vests  the  equitable  and 
the  deed  the  legal  title  of  the  land  in  the  state.  (Santa  Bar- 
bara County  V.  Savings  &  Loan  Soc,  137  Cal.  463,  465,  [70 
Pac.  457].)  As  against  the  state  the  property  owner  at  the 
end  of  five  years  has  forfeited  all  rights  to  the  property, 
except  the  privilege  accorded  him  by  the  statute  of  redeem- 
ing it  at  any  time  before  the  state  actually  enters,  sells,  or 
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disposes  of  it.  (Baird  v.  Monroe,  150  Cal.  560,  567,  [89  Pac. 
352].)  The  state  had  the  power  to  say  upon  what  terms 
and  in  what  manner  the  title  thus  vested  in  the  state  might 
be  divested.  It  could  have  denied  all  right  to  redeem  or  to 
purchase. 

In  1907,  when  the  land  was  sold  for  delinquent  taxes,  plain- 
tiflfs'  right  under  the  amendments  to  the  Political  Code  by 
the  act  of  1895  was  that  of  a  preferred  purchaser  for  the 
period  of  six  months  after  the  deed  is  filed  with  the  surveyor- 
general.  (Pol.  Code,  sec.  3788.)  They  did  not  avail  them- 
selves of  that  right,  and  it  was  lost  to  them.  By  the  acts  of 
1909  the  state  offered  to  restore  them  *'to  their  former  state 
and  title"  upon  conditions  more  favorable  than  were  given 
by  the  act  of  1895,  for  they  were  allowed  to  comply  with  the 
statute  as  preferred  purchasers  within  six  months,  and  were 
to  be  restored  to  their  title  at  any  time  before  another  appli- 
cation was  made  for  the  same  land,  and  upon  terms  no  dif- 
ferent than  were  imposed  by  the  act  of  1895,  except  that  the 
payment  of  interest  upon  the  unpaid  purchase  price  was 
required  to  be  paid.  As  this  was  an  obligation  attached  to 
the  original  contract,  its  payment  cannot  be  regarded  as  an 
additional  burden.  But  whether  it  was  or  not,  we  think  the 
state  had  the  right,  as  the  absolute  owner  of  the  land  under 
the  tax  deed,  to  dictate  the  terms  upon  which  it  might  be 
repurchased  by  the  original  or  a  new  purchaser,  or  the  con- 
ditions upon  which  the  purchasers  or  owners  or  their  assigns 
might  be  restored  to  their  original  state  and  title. 

The  payments  made  by  the  plaintiffs  to  the  county  treas- 
urer were  made  June  13,  1913,  at  which  time  no  other  appli- 
cation had  been  made  to  purchase  the  land,  but  the  payment 
did  not  include  interest,  and  no  interest  was  then  paid  or 
tendered,  and,  on  September  10,  1915,  they  again  attempted 
to  redeem  from  delinquent  tax  sale  by  paying  the  then 
accrued  taxes,  penalties,  and  costs,  and  they  also  paid  to  the 
auditor  and  treasurer  of  Madera  County  **all  interest  then 
due  and  unpaid  on  said  land." 

It  appears  from  the  petition  that,  on  July  15,  1915,  the 
surveyor-general  advised  petitioners  that  said  land  could  be 
redeemed  under  section  3788  of  the  Political  Code,  but  also 
advised  petitioners  of  the  act  of  1915,  S.  B.  906,  chapter  389 
(copy  of  which  was  inclosed  in  the  letter  of  advice),  stating 
that  said  ''act  became  effective  August  8,  1915,  superseding 
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section  3788  of  the  Political  Code/'  and  that,  in  the  opinion 
of  the  surevyor-general,  '*all  land  that  had  been  sold  to  the 
state  for  nonpayment  of  taxes  wherein  the  tax  deed  was  filed 
in  this  office,  would  be  subject  to  sale  under  the  provisions 
of  said  S.  B.  906.  Inasmuch  as  the  land  was  not  redeemed 
on  or  before  August  8,  1915,  this  office  considers  [describing 
the  land]  to  be  vacant  state  land  and  subject  to  sale  under 
the  provisions  of  S.  B.  906.'*  Petitioners  were,  therefore, 
fully  aware  of  the  attitude  of  the  state,  and  that  they  were 
required  to  make  payment  on  or  before  August  8,  1915,  in 
order  to  preserve  their  rights.    This  they  did  not  do. 

The  act  of  1915  provided:  ''Section  1.  The  unsold  por- 
tions of  the  sixteenth  and  thirty-sixth  sections  of  school  lands 
.  •  .  shall  be  sold  at  public  auction  by  the  surveyor-general. 
.  .  .  Sec.  3.  Those  parts  of  all  acts  in  conflict  with  this  act 
are  hereby  repealed."  (Stats.  1915,  p.  605.)  Without  ques- 
tion, section  3788  of  the  Political  Code  is  in  conflict  with  this 
act  and  is  thereby  repealed  so  far  as  it  provided  a  different 
method  for  the  disposition  of  school  land. 

We  do  not  think  petitioners  had  any  vested  right  which 
was  violated  by  the  act  of  1915.  The  absolute  title  to  the 
land,  as  we  have  said,  vested  in  the  state  by  the  tax  deed, 
and  the  state  could  provide  any  method  it  chose  for  the  subse- 
quent disposition  of  the  land,  and  could  at  any  time  change 
such  method  without  impairing  the  right  of  any  applicant  to 
purchase  who  had  not  complied  with  the  then  existing  law. 

Petitioners  claim  that  "the  penalty  provided  by  law  for 
the  nonpayment  of  interest  is  foreclosure,  whereby  the  prin- 
cipal paid  upon  the  purchase  price  becomes  forfeited  and  the 
certificates  canceled  upon  foreclosure  and  not  otherwise." 
And  it  is  hence  contended  that  as  there  has  been  no  such 
foreclosure,  petitioners  were  not  required  to  pay  accrued  in- 
terest as  a  condition  to  the  repurchase  or  redemption  of  the 
land,  and  that  it  was  a  violation  of  their  contract  to  require 
such  payment. 

It  was  held  in  the  recent  case  of  Aikins  v.  Kingsbury,  170 
Cal.  674,  [151  Pac.  145],  that  ''the  method  of  procedure  by 
the  act  of  1867-68,  for  terminating  the  right  of  a  defaulting 
purchaser  of  school  lands  purchased  under  that  act  was  not 
QXpJnoi-o^  2;^cl  he  may  not  complain  of  a  different  method  of 
t^rocedure  subsequently  established  by  the  state  for  accom- 
plishing that  end  which  did  not  impose  upon  him  more  bur- 
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densome  conditions  than  the  former."  (Syllabus.)  As  above 
suggested,  we  do  not  think  the  method  of  enforcing  payment 
of  interest  by  making  it  a  condition  for  repurchase  or  re- 
demption where  the  land  is  sold  for  nonpayment  of  delinquent 
taxes,  is  any  more  burdensome  than  to  enforce  pajrment  by 
foreclosure.  Certainly  it  is  less  expensive  and  less  annoying 
to  the  intending  purchaser  or  redemptioner.  But  aside  from 
this  consideration,  we  think,  as  already  pointed  out,  the  sale 
to  the  state  for  nonpayment  of  taxes  culminating  in  a  deed 
to  the  state  extinguished  all  rights  of  petitioners,  and  that 
they  thereafter  could  be  restored  to  their  former  or  any  rights 
only  by  compliance  with  the  law  existing  at  the  time  they 
might  apply  for  such  restoration. 
The  writ  is  denied. 

Hart,  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  1,  1916. 


[Civ.  No.  1794.    First  Appellate  District.— July  7,  1916.] 

UNION  TRUST  COMPANY  OF  SAN  FRANCISCO  (a  Cor- 
poration),  Administrator,  etc.,  Appellant,  v.  PACIFIC 
TELEPHONE  &  TELEGRAPH  COMPANY  (a  Corpo- 
ration) ,  Respondent. 

Estates  or  Deceased  Persons — Subrbndeb  of  Stock  in  Local  Corpo- 
ration TO  Foreign  Executor  —  Beoovery  bt  Subsequently  Ap- 
pointed Local  Administrator. — The  voluntary  surrender  by  a  do- 
meitic  corporation  of  stock  therein  owned  by  a  resident  of  another 
state  at  the  time  of  his  death  to  the  foreign  domiciliary  executor 
of  the  deceased,  and  subsequently  to  the  rightful  devisee  under  the 
will,  prior  to  any  local  ancillary  administration,  constitutes  a  good 
defense  to  an  action  for  the  stock  brought  by  the  local  ancillary 
administrator  against  the  corporation. 

Id. — Personal  Property  Outside  of  State — Taking  of  Possession  by 
Local  Administrator. — Although  the  executor  or  administrator  of 
the  domicile  cannot  maintain  a  suit  in  another  state  to  recover  per- 
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•onal  property  or  collect  a  debt  due  the  estate,  jet  lie  may  take  pos- 
aession  of  such  property  peaceably  without  suit,  or  collect  a  debt  if 
voluntarily  paid,  and  if  there  is  no  opposing  administration  in  the 
state  where  the  property  was  situated,  its  courts  will  recognize  his 
title  as  rightful,  and  protect  it  as  fully  as  if  he  had  taken  out  let- 
ters of  administration  there;  and  the  voluntary  payment  of  the  debt 
by  such  debtor  under  such  circumstances  would  be  good,  and  consti- 
tute a  defense  to  a  suit  by  an  andllaiy  administ^tor  subsequently 
appointed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Daniel  C.  Deasy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Heller,  Powers  &  Ehrman,  for  Appellant 

Pillsbury,  Madison  &  Sutro,  for  Respondent 

LENNON,  P.  J.— This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendant.  The  facts  as  set  forth  in  the  brief 
of  appellant  are  conceded  to  be  correctly  stated,  and,  so  far 
as  they  are  material  to  the  questions  of  law  involved,  are  as 
follows:  David  R.  Downer  died  in  the  state  of  New  Jersey  on 
March  1, 1911,  being  then  a  resident  of  that  state.  Thereafter 
his  will  was  admitted  to  probate  in  the  courts  of  New  Jersey 
having  jurisdiction  of  his  estate.  A  part  of  the  property  of 
the  estate  of  the  decedent  consisted  of  fifteen  shares  of  pre- 
ferred capital  stock  of  the  defendant  corporation,  valued  at 
one  thousand  five  hundred  dollars.  The  defendant's  office 
and  principal  place  of  business  was  and  is  in  the  city  and 
county  of  San  Francisco.  At  the  time  of  the  death  of  the 
decedent  the  certificates  of  stock  in  question  were  in  his  pos- 
session in  the  state  of  New  Jersey,  and  came  into  the  posses- 
sion of  the  executor  named  in  his  will,  who  thereafter  as  such 
executor  surrendered  the  certificates  of  said  stock  to  the  de- 
fendant, which  transferred  the  shares  of  stock  on  its  books 
to  said  executor  and  issued  to  him  a  new  certificate  for  the 
same.  Thereafter  the  said  executor  duly  indorsed  and  trans- 
ferred sAid  stock  to  Edith  A.  Barnes,  one  of  the  devisees  under 
the  will  of  said  decedent,  who  subsequently  surrendered  the 
same  to  the  defendant,  which  thereupon  issued  to  Edith  A. 
Barnes  a  new  certificate  for  the  stock  in  question.    On  July 
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29,  1913,  the  courts  of  New  Jersey  approved  the  final  accounts 
and  acts  of  the  executor  in  said  estate.  Thereafter  an  exem- 
plified copy  of  the  will  of  said  decedent  was  admitted  to  pro- 
bate by  the  superior  court  of  the  city  and  county  of  San 
Francisco,  and  ancillary  letters  of  administration  with  the 
will  annexed  issued  to  the  plaintiff,  which  thereupon  de- 
manded of  the  defendant  that  it  issue  to  plaintiff,  as  such 
ancillary  administrator  with  the  will  annexed,  a  certificate  for 
the  fifteen  shares  in  question,  and  this  demand  being  refused, 
brought  this  action  against  the  defendant  for  the  possession 
of  said  stock. 

The  trial  court  from  the  foregoing  facts  found  in  favor  of 
the  defendant  and  entered  its  judgment  accordingly,  and 
from  that  judgment  the  plaintiff  prosecutes  this  appeal. 

The  sole  question  presented  for  determination  upon  this 
appeal  is  as  to  whether  the  delivery  by  the  defendant  of  the 
shares  of  stock  in  question  to  the  foreign  administrator  of  the 
decedent,  and  also  to  his  devisee  entitled  thereto,  in  the  ab- 
sence of  prior  ancillary  administration,  and  the  appointment 
of  the  plaintiff  as  administrator  with  the  will  annexed  in  this 
state,  constitutes  a  good  defense  to  this  action  by  such  ancil- 
lary administrator  to  recover  said  stock.  The  appellant 
chiefly  relies  for  its  right  to  such  recovery  upon  the  case  of 
Murphy  v.  Crouse,  135  Cal.  14,  [87  Am.  St.  Rep.  90,  66  Pac. 
971],  as  approved  in  the  cases  of  Richards  v.  Blaisdell,  12  CaL 
App.  101,  [106  Pac.  732],  and  McDougdld  v.  Low,  164  Cal. 
107,  [127  Pac.  1027].  It  is  pointed  out  on  behalf  of  the  re- 
spondent that  the  case  of  Murphy  v.  Crouse  involved  a  con- 
troversy between  the  domiciliary  administrator  of  a  foreign 
state  and  the  ancillary  administrator  appointed  here  as  to 
which  had  the  better  right  to  the  possession  of  the  personal 
property  of  the  decedent ;  and  that  in  such  a  case  the  respond- 
ent concedes  that  the  local  ancillary  administrator  has  the 
better  right,  but  insists  that  such  is  not  the  situation  in  the 
case  at  bar,  and  in  support  of  such  insistence  directs  our  atten- 
tion to  the  early  case  of  Brown  v.  San  Francisco  Oaslight  Co., 
58  Cal.  426,  wherein  it  was  held  that  in  the  absence  of  local 
ancillary  administration  the  foreign  administrator  of  a  dece- 
dent was  entitled  to  a  transfer  of  the  stock  of  a  nonresident 
decedent  in  a  California  corporation  without  taking  out  letters 
here ;  and  that  the  case  of  Brown  v.  San  Francisco  Oaslight 
Co.  was  considered  and  distinguished  in  the  case  of  Murphy 
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V.  Grouse  upon  the  very  ground  contended  for  by  the  respond- 
ent here;  and  that  the  two  later  cases  above  cited  do  not 
undertake  to  lay  down  a  contrary  rule.  Our  attention  has 
not  been  called  by  the  appellant  to  any  case  in  this  or  other 
jurisdictions  declaring  a  different  rule  to  that  invoked  in  the 
case  of  Brown  v  San  Francisco  Gaslight  Go,;  but,  on  the 
contrary,  the  respondent  cites  a  large  number  of  cases  from 
other  states  wherein  the  principle  for  which  it  contends  has 
found  adoption,  and  in  many  of  which  the  facts  are  identical 
with  those  of  the  instant  case — notably  the  cases  of  Luce  v. 
Manchester  dk  L.  R.  E.  Go.,  63  N.  H.  588,  [3  Atl.  618] ;  Hutch^ 
ins  V.  State  Bank,  12  Met.  (Mass.)  421;  In  re  Gape  May  etc. 
Co,,  51  N.  J.  L.  78,  [16  Atl.  191] ;  Putnam  v.  Pitney,  {In  re 
Washburn's  Estate),  45  Minn.  242,  [11  L.  R.  A.  41,  47  N.  W. 
790].  The  principle  invoked  in  these  cases  has  been  well 
set  forth  in  the  one  last  mentioned,  wherein  the  court  says: 
**The  modem  decisions  have  so  far  drifted  away  from  for- 
mer narrow  views  as  to  hold  almost  universally  that  although 
the  executor  or  administrator  of  the  domicile  cannot  maintain 
a  suit  in  another  state  to  recover  personal  property  or  collect 
a  debt  due  the  estate,  yet  he  may  take  possession  of  such 
property  peaceably  without  suit,  or  collect  a  debt  if  volun- 
tarily paid ;  and  that  if  there  is  no  opposing  administration  in 
the  state  where  the  property  was  situated,  its  courts  will  recog- 
nize his  title  as  rightful,  and  protect  it  as  fully  as  if  he  had 
taken  out  letters  of  administration  there;  and  also  that  the 
voluntary  pajrment  of  the  debt  by  such  debtor  under  such  cir- 
cumstances would  be  good,  and  constitute  a  defense  to  a  suit 
by  an  ancillary  administrator  subsequently  appointed." 

We  think  the  foregoing  embodies  a  correct  statement  of 
the  principle  declared  in  the  case  of  Brown  v.  San  Francisco 
Gaslight  Go.,  58  Cal.  426,  and  that  the  cases  of  Murphy  v. 
Grouse,  135  Cal.  14,  [87  Am.  St.  Rep.  90,  66  Pac.  971],  Rich- 
ards  V.  Blaisdell,  12  Cal.  App.  101,  [106  Pac.  732],  and 
McDougald  v.  Low,  164  Cal.  107,  [127  Pac.  1027],  are  not 
to  be  understood  as  departing  from  it,  or  as  applicable  to  cases 
of  the  voluntary  delivery  of  the  stock  of  a  local  corporation  to 
a  foreign  domiciliary  administrator  prior  to  any  local  ancil- 
lary administration,  or  to  cases  involving  no  rights  arising 
out  of  the  inheritance  tax  laws,  or  out  of  the  claims  of  local 
creditors;  and  that  the  defendant  herein,  having  voluntarily 
surrendered  the  possession  of  the  stock  in  question  to  the 
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foreign  domiciliary  executor  of  the  decedent,  and  aabse- 
quently  to  the  rightful  devisee  under  his  will  prior  to  any  local 
ancillary  administration,  has  by  proof  of  so  doing  established 
a  good  defense  to  this  action* 
Judgment  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  5,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  September  5, 1916. 


[Civ.  No.  1982.     Second  Appellate  District. — July  7,  1916.] 

JOHN  G.  LYNCH  et  al.,  Respondents,  v.  BEKINS  VAN 
&  STORAGE  COMPANY  (a  Corporation),  Appellant 

Warehouse — Loss  op  Stored  Goods  by  FntB — Stobaqb  in  FntSFiioor 
Wabehouse — Express  Contract — ETzistence  or  Implied  Contract 
Immaterial. — Upon  an  appeal  from  a  judgment  in  an  action  against 
a  warehouse-keeper  for  the  loss  of  stored  goods  by  fire,  the  judg- 
ment must  be  sustained  irrespective  of  whether  an  implied  contract 
arose  that  the  goods  were  to  be  stored  in  a  fireproof  warehouse, 
where  the  evidence  amply  sustains  the  finding  that  there  was  an 
express  contract  to  that  effect. 

Id. — Evidence  op  Express  Contract — Advertisements  and  Printed 
Matter. — The  admission  of  evidence  showing  reprersentations  by 
advertisementp  and  printed  matter,  to  the  effect  that  the  defendant 
had  at  its  disposal  fireproof  warehouses  and  offered  to  customers  to 
furnish  storage  of  that  kind,  is  without  error,  as  it  tends  to  cor- 
roborate the  evidence  of  the  plaintiff  as  to  the  express  contract  made 
and  found  by  the  court. 

Id. — Differences  in  Prices  Between  Fireproov  and  NoNFiREPROor 
Storage. — The  practice  or  habit  of  the  defendant  in  charging  a  dif- 
ferent price  for  storage,  according  to  whether  or  not  it  was  fireproof, 
is  not  admissible,  in  the  absence  of  knowledge  by  plaintiffs  of  such 
fact  prior  to  the  contract  of  storage. 

Id.— Character  of  Storage — Book  Entries  of  Defendant — Self-serv- 
ing Declarations. — The  entry  made  by  defendant's  agent  in  its 
order  book  at  the  time  of  the  giving  of  the  order  to  it  for  storage, 
not  having  been  seen  or  known  of  by  the  plaintiff  when  the  transao* 
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tion  Tvas  closed,  is  self -saving,  and  not  admissible  to  corroborate  its 
evidence,  consisting  of  the  positive  statement  of  its  agent,  contradict- 
ing plaintiff,  that  nothing  was  said  in  the  conversation  about  fireproof 
storage,  and  that  the  contract  was  for  nonfireproof  storage. 
Id. — Custom  as  to  Limitation  of  Liability — Lack  of  Knowlbdoe  of 
Plaintiffs — Pboof  Inadmissible. — In  the  absence  of  any  misrepre- 
sentation made  bj  plaintiffs  as  to  the  character  of  the  stored  goods, 
or  that  thej  refused  upon  demand  to  trulj  state  that  character,  a 
general  custom  among  warehousemen  to  insert  in  their  receipts  a  pro- 
vision limiting  their  liability  for  loss  by  fire  to  $50  per  package,  or 
one  of  refusing  to  accept  antiques  and  jewelry  of  great  value,  if 
inadmissible. 

Id. — Impeachment  of  Defendant's  Agent — Advertisements. — ^Defend- 
ant's advertisement  of  ability  to  furnish  fireproof  storage,  though 
unknown  to  plaintiffs,  is  admissible,  for  the  purpose  of  contradicting 
defendant's  agent's  testimony  that  nothing  was  said  about  storage  in 
a  fireproof  building. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Collier  &  Clark,  and  Jones  &  Evans,  for  Appellant. 

Williams,  Ooudge  &  Chandler,  for  Respondents. 

JAMES,  J. — Plaintiffs  in  this  case  were  awarded  judg- 
ment for  the  sum  of  $11,376,  as  the  value  of  certain  household 
goods,  antique  articles,  bric-a-brac,  etc.,  which  had  been  deliv- 
ered into  the  charge  of  defendant  as  a  warehouse-keeper. 
The  merchandise  had  been  transported  from  an  eastern  point 
to  Los  Angeles  by  a  corporation,  conducted  as  an  adjunct 
to  the  defendant,  although  separate  in  its  operation  and  man- 
agement. On  the  arrival  of  the  merchandise  in  Los  Angeles 
plaintiffs  visited  the  office  of  the  defendant  and  there,  through 
the  agent  of  defendant,  arranged  for  the  storage  of  the  goods. 
The  merchandise  was  taken  in  charge  by  the  defendant  and 
stored  in  a  warehouse  near  the  railway  station,  but  before 
a  receipt  therefor  had  been  delivered  to  the  plaintiffs  a  fire 
occurred  which  destroyed  the  warehouse  and  its  contents, 
including  the  property  of  plaintiffs.  The  warehouse  in  which 
the  property  was  stored,  as  has  already  appeared,  was  not 
fireproof.    Plaintiffs  in  suing  to  recover  the  value  of  their 
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property  alleged  that  an  express  contract  had  been  made  with 
them,  that  the  storage  should  be  in  a  fireproof  warehouse; 
second,  that  irrespective  of  the  express  verbal  contract,  de- 
fendant had,  by  numerous  advertisements  which  had  come  to 
the  attention  of  plaintiffs,  represented  that  the  storage  fur- 
nished by  it  was  fireproof,  and  that  the  plaintiffs  relied  upon 
such  representations;  and  nothing  having  been  said  by  any 
agent  of  the  defendant  to  the  contrary,  by  the  storage  of  the 
goods  with  defendant,  plaintiffs  contended  that  an  implied 
contract  arose  that  the  merchandise  was  to  be  protected  in 
a  fireproof  building.  Both  of  these  contentions  were  sus- 
tained by  the  trial  judge,  although  the  further  claim  that 
the  fire  occurred  through  the  negligence  of  the  defendant  was 
decided  against  the  plaintiffs.  An  appeal  was  taken  from  the 
judgment 

The  trial  judge  having  determined  that  there  was  an  ex- 
press contract  for  the  furnishing  of  fireproof  storage,  and  the 
record  disclosing  evidence  amply  sufficient  to  sustain  that 
finding,  the  judgment  should  be  affirmed  unless  alleged  errors 
pointed  out  in  the  admission  and  rejection  of  testimony  are 
found  to  be  meritorious.  We  think  it  unnecessary  to  go  into 
any  discussion  of  the  question  as  to  whether  the  implied  con- 
tract arose  by  reason  of  the  printed  representations  made  by 
defendant  as  to  the  character  of  storage  furnished  by  it. 
On  the  part  of  the  plaintiffs  the  testimony  showed  that  when 
the  order  was  given  to  the  defendant  to  store  the  goods  of 
the  plaintiffs,  inquiry  was  made  on  the  part  of  the  plaintiffs 
of  the  person  in  charge  of  defendant's  office  as  to  whether  the 
storage  would  be  ** fireproof,"  to  which  the  defendant's  agent 
replied,  **0h,  yes."  The  plaintiffs  were  strangers  in  the  city 
of  Los  Angeles  and  were  not  acquainted  with  the  buildings 
used  by  the  defendant  for  warehouse  purposes.  It  seems  that 
the  defendant  had  a  fireproof  storehouse  under  its  control, 
which  was  at  a  greater  distance  from  the  railroad  tracks  than 
the  nonfireproof  building  in  which  the  goods  were  stored. 
It  is  admitted  that  the  defendant  was  able  to  and  could  fur- 
nish, when  required,  storage  which  by  reason  of  the  character 
of  the  building  would  furnish  absolute  protection  against  fire. 
The  admission  of  evidence  showing  representations  by  adver- 
tisements and  printed  matter,  to  the  effect  that  the  defendant 
had  at  its  disposal  fireproof  warehouses  and  offered  to  cus- 
tomers to  furnish  storage  of  that  kind,  was  without  error, 
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as  it  tended  to  corroborate  the  evidence  given  by  plaintiffs 
as  to  the  express  contract  made  and  found  by  the  court.  That 
it  also  tended  to  furnish  a  basis  for  an  implied  contract,  we 
need  not  discuss  for  the  reasons  already  given. 

It  is  claimed  on  the  part  of  appellant  that  the  court  erred 
in  rejecting  the  evidence  of  an  entry  made  in  the  defendant's 
order  book  at  the  time  of  the  giving  of  the  order.  This  entry 
was  made  by  the  agent  of  defendant  and  it  was  offered  as 
corroborative  evidence  tending  to  sustain  defendant's  conten- 
tion that  the  contract  was  for  nonfireproof  storage.  It  was 
not  claimed  that  the  plaintiffs  saw  this  entry  or  had  any 
knowledge  thereof  at  the  time  the  transaction  was  closed. 
Such  a  declaration  would  be  purely  self-serving  and  incom- 
petent to  be  introduced  in  evidence.  It  was  not  claimed  that 
defendant's  agent,  when  she  testified,  needed  to  refer  to  the 
order  as  a  memorandum  refreshing  her  recollection,  for  she 
testified  very  positively  that  nothing  was  said  in  the  conver- 
sation to  the  effect  that  the  storage  to  be  furnished  should 
be  fireproof. 

It  is  claimed  again  that  the  court  erred  in  rejecting  evi- 
dence as  to  the  difference  between  the  prices  charged  by  the 
defendant  for  fireproof  and  nonfireproof  storage.  It  is  not 
contended  that  any  knowledge  of  such  difference  had  been 
conveyed  to  the  plaintiffs  prior  to  the  making  of  the  contract 
for  storage,  and,  so  far  as  they  were  concerned,  this  practice 
or  habit  of  the  defendant  was  a  secret  matter  which  could 
not  in  any  way  affect  the  contract.  Defendant  was  allowed 
to  show  by  its  employee  that  the  charge  as  made  against  the 
plaintiffs  for  the  storage  of  their  goods  was  a  charge  cus- 
tomarily made  by  it  for  nonfireproof  storage.  This  evidence, 
no  doubt,  was  considered  by  the  trial  judge  in  making  up  his 
conclusion  of  fact  as  to  the  existence  of  the  express  contract, 
the  correctness  of  which  conclusion  we  have  no  right  to  here 
consider — ^it  must  be  deemed  to  be  the  fact  There  was  no 
error  committed  by  the  court  in  rejecting  evidence  offered 
by  the  defendant  to  prove  a  general  custom  among  warehouse- 
men to  insert  in  warehouse  receipts  a  provision  limiting  their 
liability  for  loss  by  fire  to  $50  per  package,  or  a  custom  of 
refusing  to  accept  antiques  and  jewelry  of  great  value. 
Such  a  custom  undisclosed  to  plaintiffs,  as  it  was,  could  not 
have  been  considered  to  their  detriment  in  the  trial  of  the 
issues  presented.    There  is  no  claim  that  there  was  any  mis- 
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representation  made  by  the  plaintiffs  as  to  the  character  of 
their  goods,  or  that  they  refused  upon  demand  to  truly  state 
that  character.  It  is  also  contended  that  as  to  some  of  the 
evidence  of  representations  by  advertisements,  there  was  no 
proof  that  the  plaintiffs  saw  or  relied  upon  such  statements, 
and  that  the  court  for  that  reason  should  not  have  received 
the  evidence.  The  evidence  objected  to  under  this  head  con- 
sisted of  a  calendar  upon  which  was  printed  an  advertise- 
ment that  defendant  was  able  to  provide  fireproof  storage. 
It  was  objected  that  as  the  plaintiffs  had  not  seen  this  cal- 
endar at  the  time  they  gave  their  order  for  storage,  it  fur- 
nished no  evidence  in  support  of  their  cause  of  action  because 
they  could  not  have  relied  upon  such  representations.  The 
trial  judge  limited  the  effect  of  this  evidence  and  admitted 
it  for  a  proper  purpose  when  he  said:  **They  cannot  claim 
that  they  relied  upon  the  advertisement  unless  they  saw  it. 
They  did  not  see  it.  They  are  not  offering  this  in  evidence 
to  prove  that  they  relied  upon  this,  but  to  show  that  at  that 
time  the  person  representing  the  company  with  whom  they 
were  dealing  knew  that  her  company  advertised  that  it  had  a 
fireproof  building.  That  being  so,  there  being  one  fireproof 
building  and  one  that  was  not,  it  may  legitimately  be  argued 
that  if  nothing  was  said  about  it  being  a  fireproof  building, 
she  would  naturally  have  said,  'We  have  one  which  is  fire- 
proof and  one  which  is  not;  which  do  you  wantT  On  the 
other  hand,  if  the  plaintiff  did  contract  for  a  fireproof  build- 
ing, there  would  be  no  occasion  for  saying  that,  or  for  calling 
their  attention  to  the  fact  that  there  was  one  fireproof  build- 
ing and  one  which  was  not,  because  if  they  had  contracted 
for  it  and  this  witness  knew  it,  she  would  either  order  the 
goods  to  be  sent  to  the  building  which  was  fireproof  or  else 
notify  them  of  not  doing  so.  In  other  words,  the  advertise- 
ment of  the  fireproof  warehouse  is  a  circumstance  that  has 
some  tendency  to  contradict  her  present  testimony,  to  show 
that  her  recollection  is  not  accurate ;  that  is,  that  there  is  to 
some  extent  an  inconsistency  between  her  saying  that  there 
was  no  contract  for  a  fireproof  warehouse,  and  her  knowledge 
that  there  was  an  advertisement  that  there  was  a  fireproof 
warehouse."  Mr.  Collier  (for  the  defendant) :  **I  see  the  pur- 
pose which  the  court  presents.  * '  The  Court :  *  *  That  is  the  pur- 
pose for  which  it  may  be  admitted.  I  presume  that  is  the 
reason  running  through  counsel's  mind/' 
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The  brevity  of  this  opinion  may  not  seem  commensurate 
with  the  voluminous  record  and  briefs  filed  in  this  cause, 
but  to  our  minds  the  appeal  is  entitled  to  no  more  extended 
consideration  than  has  been  given  to  it  The  trial  court,  by 
its  determination  that  an  express  contract  had  been  made  for 
fireproof  storage,  determined  the  whole  case,  except  as  the 
defendant  might  be  able  to  show  that  there  was  error  com- 
mitted at  the  trial.  We  think  that  none  of  the  contentions 
for  error  is  of  merit,  and  that  the  judgment  should  be 
affirmed. 

The  judgment  is  affirmed. 

Conrcy,  P,  J.,  and  Shaw,  J.,  concurred* 


[C5v.  No.  17G1.    First  Appellate  District-^uly  10,  1916.] 

E.  WILLIAMS,  Respondent,  v.  PARROTT  ft  COMPANY 
(a  Corporation),  Appellant 

CONTBACT— SALI  OF  PORTION  OF  SALMON  PaOK  ON  OOMSaSSION — SUBSE- 
QUENT Negotiations  for  Handung  of  Entirs  Taok — Effect  of 
Termination  of  Negotiations. — An  optional  agreement  entered  into 
between  a  corporation  engaged  in  the  business  of  packing  salmon 
and  a  brokerage  corporation,  wberebj  the  former  agreed  to  deliver 
to  the  latter  five  thousand  one  hundred  eases  of  certain  kinds  of 
canned  salmon  of  the  pack  of  the  year  1909,  to  be  sold  by  the  latter 
at  what  is  conventionally  termed  the  opening  price  for  the  pack  of 
that  year,  thereafter  and  before  delivery  to  be  named,  and  to  be 
communicated  by  the  former  to  the  latter,  and  to  be  by  the  latter 
confirmed  and  assented  to  within  five  days  after  such  communication, 
the  latter  to  receive  a  brokerage  of  five  per  cent  upon  its  sales,  is 
not  canceled  by  negotiations  entered  into  in  the  early  part  of  the 
year  following  the  date  of  the  agreement  for  the  handling  of  the 
whole  pack  of  the  year,  amounting  to  some  fifty  thousand  cases,  and 
the  subsequent  writing  of  a  letter,  referring  to  the  letters  by  dates 
containing  the  proposition  as  to  the  handling  of  the  entire  pack,  and 
declining  the  business,  as  such  optional  agreement  and  the  subse- 
quent negotiations  were  separate  contracts,  and  the  refusal  to  make 
delivery  of  the  cases  called  for  by  such  agreement  constitated  a 
breach  of  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    John  L.  Childs,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
J.  Early  Craig,  for  Appellant 
Chickering  &  Gregory,  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  from  the  jiif^crmcnt  and 
from  an  order  denying  the  defendant's  motion  for  a  new 
trial. 

The  action  was  brought  by  plaintiflE  for  sums  alleged  to  be 
due  from  the  defendant  to  the  assignor  of  plaintiff,  the  Apex 
Fish  Company,  for  a  consignment  of  canned  salmon  which 
defendant  had  sold  for  the  account  of  said  fish  company,  which 
was  a  corporation  engaged  in  the  business  of  packing  salmon 
having  its  principal  place  of  business  in  the  state  of  Wash- 
ington. Defendant  in  its  answer  admitted  itself  to  be  ac- 
countable for  the  moneys  received  from  the  transaction  set 
forth  in  plaintiff's  complaint,  but  set  up  a  counterclaim  for 
$1,034,  and  denied  liability  for  anything  in  ezce  s  of  the 
difference  between  that  sum  and  plaintiff's  demand,  and 
which  difference  it  paid. 

The  facts  of  the  case  were  stipulated  to  except  when  con- 
sisting of  letters,  which  were  introduced  in  evidence. 

The  counterclaim  was  based  on  the  following  facts:  On 
October  7,  1908,  the  Apex  Pish  Company  entered  into  an 
optional  agreement  with  defendant,  whereby  the  former 
agreed  to  deliver  to  the  defendant  five  thousand  one  hundred 
cases  of  certain  kinds  of  canned  salmon  of  the  pack  of  the 
year  1909,  to  be  sold  by  the  defendant  at  what  is  convention- 
ally termed  the  opening  price  for  the  pack  of  that  year,  there- 
after and  before  delivery  to  be  named,  and  to  be  communi- 
cated by  the  fish  company  to  the  defendant,  and  to  be  by 
the  defendant  confirmed  and  assented  to  within  five  days  after 
the  same  had  been  communicated  to  it.  Defendant  was  to 
receive  a  brokerage  of  five  per  cent  upon  its  sales  of  the  five 
thousand  one  hundred  cases. 

Thereafter,  in  the  month  of  December,  1908,  the  defendant 
entered  into  six  optional  contracts  with  different  persons  for 
the  sale  of  these  goods,  subject  to  approval  of  opening  price 
of  the  year  1909  when  named.  The  ** opening  price"  was 
annually  fixed  by  certain  large  packers  in  the  early  fall,  and 
it  was  the  custom  of  packers  to  notify  those  holding  contracts 
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for  salmon  of  the  naming  of  the  opening  price.  The  six  con- 
tracts referred  to  were  accepted  by  the  Apex  Fish  Company. 

In  the  early  part  of  the  year  1909  the  company  entered 
into  negotiations  with  the  defendant  for  the  handling  by  the 
latter  of  the  whole  of  its  1909  pack  of  salmon,  amounting  to 
some  fifty  thousand  cases.  These  negotiations  were  termin- 
ated on  May  12,  1909,  when  the  defendant  wrote  the  Apex 
Fish  Company  a  letter,  in  which  it  stated,  referring  to  the 
company's  offer  to  allow  the  defendant  to  handle  its  entire 
pack  for  1909,  that  after  duly  considering  the  matter  ''we 
have  concluded  that  it  is  best  to  decline  the  business,  which 
we  do,  thanking  you  for  your  offer  and  the  courtesies  ex- 
tended." Subsequent  to  the  writing  of  this  letter  the  open- 
ing price  was  named.  The  fish  company  gave  to  the  defend- 
ant no  notice  thereof,  but  immediately  upon  learning  of  it 
the  defendant  telegraphed  to  its  representative,  who  was  then 
in  Washington,  to  confirm  to  the  Apex  Fish  Company  the 
opening  price  on  its  behalf.  Its  representative  did  so,  and 
requested  delivery  of  the  five  thousand  one  hundred  cases 
agreed  to  be  delivered  under  the  contract  of  October  7,  1908. 
The  fish  company  refused  to  make  the  delivery,  taking  the 
position  that  the  contract  was  canceled  by  the  fact  of  the 
negotiations  for  the  entire  pack  of  1909  and  their  termination 
in  the  spring  of  that  year.  This  waA  the  view  adopted  by 
the  trial  court,  which  rendered  its  judgment  accordingly  in 
favor  of  the  plaintiff  in  the  sum  of  $1,034,  with  interest  and 
costs. 

We  are  of  the  opinion  that  the  contention  of  the  defendant 
must  be  sustained  that  the  contract  of  October  7,  1908,  be- 
tween the  Apex  Fish  Company  and  the  defendant,  and  the 
subsequent  negotiations  relative  to  the  entire  pack  of  salmon 
for  the  year  1909,  were  separate  transactions,  and  that  the 
letter  of  May  12,  1909,  written  by  the  defendant,  declining 
the  business,  referring  as  it  did  to  the  letters  by  dates  con- 
taining the  proposition,  had  reference  to  the  latter  negotia- 
tions alone,  and  did  not  operate  as  a  cancellation  of  the  earlier 
contract.  Accordingly  it  must  be  considered  that  the  refusal 
of  the  Apex  Fish  Company  to  deliver  the  five  thousand  one 
hundred  cases  of  salmon  when  defendant  confirmed  the  open- 
ing price  constituted  a  breach  of  contract,  for  which  the 
defendant  is  entitled  to  recover,  and  that  the  conclusion 
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reached  by  the  court  that  the  contract  of  October  7, 1908,  was 
canceled  in  May,  1909,  is  not  supported  by  the  evidence,  and 
that  its  judgment  based  on  such  conclusion  cannot  stand. 
The  judgment  and  order  are  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  7,  1916. 


[Civ.  No.  1774.    Uni  AppeHate  D!fltriet.-^nl7  11,  1916.] 

JAMES  McNEIL  et  al..  Respondents,  v.  F.  L.  ERBDO  et 
al..  Appellants. 

Action  to  Becoves  Monet— Executory  Contbact  to  Pubchasb  Land^ 
Rescission — Pleading. — A  complaint  to  racoyer  a  certain  sum  of 
money  paid  under  an  executory  contract  for  the  purchase  of  land 
states  a  cause  of  action  where  it  alleges  that  the  defendants  with- 
out  cause  repudiated  the  contract,  declared  it  canceled,  and  denied 
to  plaintiffs  any  right  or  interest  thereunder,  as,  this  being  true, 
plaintiffs  were  relieved  from  the  obligation  of  further  performanee 
on  their  contract  and  were  privileged  to  aeeept  defendants'  renun- 
ciation of  the  contract  as  a  rescission  of  the  same. 

Id. — ^Restceation  or  Consideration. — In  the  absence  of  a  special  de- 
murrer, such  a  complaint  is  sufficiently  certain  in  its  allegations  to 
the  effect  that  plaintiffs  had  not  received  and  retained  by  virtue  of 
the  contract  anything  of  value  from  the  defendants,  and  it  was  not 
essential  to  the  statement  of  a  cause  of  action  to  allege  that  the 
plaintiff  had  placed  or  had  offered  to  place  defendants  in  gtatu  quo 
before  electing  to  accept  defendants'  alleged  rescission  of  the  eon- 
tract. 

Id. — Pleading  and  Prooi*— Partnership  Obugation — Individual  Lia- 
bility.— ^The  allegation  of  the  complaint  that  the  contract  in  eon- 
ttoversy  was  a  partnership  obligation  does  not  preclude  proof  of  the 
fact  that  it  was  the  individual  obligation  of  one  of  the  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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A.  M.  De  Vail,  for  Appellants. 
E.  B.  Mering,  for  Respondents. 

THE  COURT.— The  defendants  herein  were  sued  indi- 
vidually and  as  copartners.  The  appeal  is  from  the  .inr1<rment 
entered  in  favor  of  the  plaintiflPs  and  against  the  defendant 
P.  L.  Kredo  individually,  and  from  an  order  denying  him 
a  new  trial. 

The  action  was  for  the  recovery  of  the  sum  of  $980  alleged 
to  have  been  paid  to  the  defendants  pursuant  to  the  terms 
of  an  executory  contract  for  the  purchase  and  sale  of  certain 
ranch  property  situate  in  the  county  of  Mendocino.  The 
plaintiff's  complaint  proceeded  upon  the  theory  that  subse- 
quent to  the  payment  of  the  sum  sued  for,  and  without  de- 
fault by  the  plaintiffs,  the  defendants  repudiated  the  con- 
tract and  elected  to  rescind  the  same.  Upon  the  trial  of  the 
case  it  developed  in  evidence  that  the  contract  in  controversy 
was  not  a  partnership  obligation  and  that  it  had  been  exe- 
cuted only  by  and  between  the  plaintiffs  and  the  defendant 
F.  L.  Eredo  individually.  Accordingly  a  nonsuit  was  granted 
to  the  defendant  H.  F.  Eredo  and  the  partnership. 

The  complaint  states  a  cause  of  action.  It  in  effect  alleged 
that  the  defendants  without  cause  repudiated  the  contract, 
declared  it  canceled,  and  denied  to  plaintiffs  any  right  or 
interest  thereunder.  This  being  so,  the  plaintiffs  were  re- 
lieved from  the  obligation  of  further  performance  on  their 
part  and  were  privileged  to  consider  and  accept  the  defend- 
ant's renunciation  of  the  contract  as  a  rescission  of  the  same. 
(Liver  v.  MUls,  155  Cal.  459,  463,  [101  Pac.  299] :  Simmons 
V.  Sweeney,  13  Cal.  App.  283,  289,  [109  Pac.  265] ;  Seals  v. 
Davis,  25  Cal.  App.  68,  [142  Pac.  905].)  In  the  absence  of 
a  special  demurrer  the  complaint  is  sufficiently  certain  in  its 
allegations  to  the  effect  that  the  plaintiffs  had  not  received 
and  retained,  by  virtue  of  the  contract,  anything  of  value 
from  the  defendants.  Consequently  it  was  not  essential  to 
the  statement  of  a  cause  of  action  to  allege  that  the  plaintiff 
had  placed  or  had  offered  to  place  the  defendants  in  statu 
quo  before  electing  to  accept  the  defendant's  alleged  rescis- 
sion of  the  contract.  The  allegation  of  the  complaint  that  the 
contract  in  controversy  was  a  partnership  obligation  did  not 
preclude  proof  of  the  fact  that  it  was  the  individual  obliga- 
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tion  of  the  defendant  F.  L.  Elredo.  (Code  Civ.  Proc,  sec 
578;  Grangers'  Union  v.  AsJie,  12  Cal.  App.  757,  [108  Pac. 
533].) 

The  evidence,  in  our  opinion,  sostainfl  the  findings  of  the 
trial  court  as  to  the  making  of  the  contract,  its  performance 
by  the  plaintiffs,  the  sums  paid  by  them  thereunder,  and  its 
repudiation  and  rescission  by  the  defendants.  The  findings 
support  the  judgment.  Standing  alone,  finding  No.  6  may, 
as  a  result  of  a  clerical  misprision,  be  somewhat  uncertain, 
but  when  considered  and  construed  with  the  context  of  the 
findings  as  a  whole,  their  numerical  order  and  general  arrange- 
ment, it  is  fairly  certain  that  finding  No.  6  refers  to  paragraph 
6  of  the  complaint 

This  disposes  of  all  of  the  points  made  in  support  of  the 
appeal  which  we  deem  worthy  of  discussion. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  August  10, 1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  September  7,  1916. 


[Civ.  No.  2073.    Second  Appellate  Distriet-nJuly  11,  1916.] 

MATTHEW  BAILEY,  Petitioner,  v.  SUPERIOR  COURT 
OF  THE  COUNTY  OF  KERN  and  MILTON  T. 
FARMER,  Judge  Thereof,  Respondents. 

Mandamus — Action  to  CJompel  Sheriff  to  Dkliveb  Personal  Prop- 
erty— Execution  not  Stated. — An  order  of  the  superior  court  re- 
quiring a  sheriff  to  take  into  his  possession  and  deliver  to  the  peti- 
tioner certain  personal  property  and  documents  is  not  stayed  bj  the 
mere  fact  of  perfecting  an  appeal  from  the  judgment  therein,  under 
the  alternative  method  of  appeal,  without  giving  the  staj  bond  pro- 
vided in  section  943  of  the  Code  of  Civil  Procedure. 

Id. — Duty  of  Sheriff  to  Comply  With  Order — Ability  to  Comply— 
Property  Held  by  Third  Party. — It  is  the  duty  of  a  sheriff  to 
comply  with  a  judgment  against  him  commanding  him  to  take  pos- 
session of  and  deliver  to  p'ti*'  • '^r  certain  personal  property,  where 
the  judgment  has  not  bctu  reversed  or  set  aside  and  no  stay  bond 
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giyen;  and  whether  the  defendant  can  eomplj  with  the  order  bj 
reason  of  the  fact  that  the  propefrty  is  in  the  possession  of  another 
can  only  be  determined  bj  the  court  upon  the  showing  made  by  him 
in  response  to  a  citation  to  show  cause  why  he  should  not  be  punished 
for  contempt  for  failure  so  to  do. 
Id. — Judgment  Against  Holder  of  Peoperty — Stat  Bond  on  Appeal. 
The  fact  that  another  party  having  possession  of  the  property  in 
question  has  appealed  from  a  judgment  against  it  for  its  recovery 
and  given  a  stay  bond  on  appeal  is  not  a  matter  for  consideration 
in  the  proceedings  against  the  sheriff.  . 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  a  Writ  of  Man- 
date to  direct  the  Superior  Court  of  Kern  County  to  issue  a 
citation  against  the  sheriff  to  show  cause  why  he  should  not 
be  punished  for  contempt  of  court  for  refusing  to  obey  a 
Writ  of  Mandate. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  L.  Foster,  George  E.  Whitaker,  Charles  A.  Bamhart, 
Sullivan  &  Sullivan  and  Theo.  J.  Boche,  Leon  £.  Morris,  and 
Robert  M.  Clarke,  for  Petitioner. 

Wiley  &  Lambert,  and  C.  E.  Arnold,  for  Bespondents. 

SHAW,  J. — Original  application  to  this  court  for  a  writ 
of  mandate. 

It  appears  that  the  petitioner,  Matthew  Bailey,  as  plain- 
tiff, filed  a  petition  in  the  superior  court  of  Kern  County, 
wherein  Thomas  A.  Baker  was  made  respondent,  praying 
judgment  that  a  writ  of  mandate  be  issued  directed  to  Baker, 
as  sheriff  of  Kern  County,  requiring  him  to  deliver  to  peti- 
tioner certain  personal  property  and  documents  in  the  peti- 
tion fully  described.  Upon  trial  of  said  proceeding,  judg- 
ment was  rendered  for  the  plaintiff,  in  accordance  with  which 
a  peremptory  writ  of  mandate  was  issued  commanding  Baker, 
as  such  sheriff,  to  immediately  take  into  his  possession  the 
personal  property  and  documents  described  therein  and  de- 
liver the  same  to  Matthew  Bailey,  the  petitioner  for  said  writ; 
that  Baker  refused  to  comply  with  the  writ  upon  the  ground 
that  he  had  appealed  from  the  judgment.  Thereupon  peti- 
tioner presented  to  the  court  an  affidavit  setting  forth  the 
fact  of  Baker's  refusal  to  comply  with  the  order  of  court 
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and  upon  which  he  prayed  that  a  citation  he  issued  by  re- 
spondent requiring  Baker  to  appear  and  show  cause  why 
he  should  not  be  punished  for  contempt  of  court  in  so  refusing 
to  obey  the  writ  of  mandate.  The  court  refused  to  issue  such 
citation;  whereupon  petitioner  has  applied  to  this  court  for 
a  writ  of  mandate  to  be  directed  to  the  respondent  herein, 
requiring  it  to  issue  the  citation  to  Baker  as  prayed  for.  In 
response  to  the  alternative  writ  of  mandate  granted  by  this 
court  directed  to  the  respondent  requiring  it  to  show  cause 
why  it  should  not  issue  the  citation  prayed  for  by  petitioner 
in  the  proceeding  against  Baker,  respondent  has  made  return, 
assigning  as  grounds  for  its  refusal,  first,  the  fact  that  Baker, 
adopting  the  alternative  method  of  appeal  as  provided  in 
sections  941a,  941b,  and  941c  of  the  Code  of  Civil  Procedure, 
has  perfected  an  appeal  from  the  judgment  wherein  said 
writ  of  mandate  was  issued ;  and,  second,  that  the  defendant 
in  a  certain  action  for  claim  and  delivery  of  the  personal 
property  and  documents  involved,  brought  by  defendant 
against  the  Security  Trust  Company,  and  wherein  judgment 
was  rendered  in  favor  of  Bailey,  has  appealed  therefrom, 
giving  a  stay  bond  as  provided  in  section  943  of  the  Code  of 
Civil  Procedure. 

It  is  conceded  that  Baker  in  perfecting  his  appeal  gave  no 
undertaking  or  bond  whatsoever,  and  the  sole  question  pre- 
sented is  whether  or  not  the  order  made  requiring  Baker  to 
take  into  his  posses  ion  and  deliver  to  petitioner  the  personal 
property  and  documents  involved  is  stayed  by  the  mere  fact 
of  perfecting  an  appeal  from  the  judgment  therein  without 
giving  the  stay  bond  provided  for  in  section  943  of  the  Code 
of  Civil  Procedure.  This  section  provides:  **If  the  judg- 
ment or  order  appealed  from  direct  the  .  .  .  delivery  of  docu- 
ments or  personal  property,  the  execution  of  the  judgment  or 
order  cannot  be  stayed  by  appeal,  unless  the  things  required 
to  be  assigned  or  delivered  be  placed  in  the  custody  of  such 
ofiScer  or  receiver  as  the  court  may  appoint,  or  unless  an  un- 
dertaking be  entered  into  on  the  part  of  the  appellant,  with  at 
least  two  sureties,  and  in  such  amount  as  the  court,  or  a  judge 
thereof,  may  direct,  to  the  effect  that  the  appellant  will  obey 
the  order  of  the  appellate  court  upon  the  appeal."  The  order 
requiring  Baker,  as  such  sheriff,  to  deliver  the  documents  and 
per::onal  property  to  petitioner  brings  it  clearly  within  the 
provisions  of  the  section  quoted.    No  bond  or  undertaking 
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was  given,  and  hence  the  enforcement  of  the  order  was  not 
stayed  by  the  taking  of  an  appeal  therefrom.  The  perfecting 
of  the  appeal,  whether  taken  pursuant  to  the  alternative 
method  in  which  no  undertaking  on  appeal  is  required,  or 
taken  pursuant  to  sections  939,  940,  and  941  of  the  Code 
of  Civil  Procedure,  the  last  of  which  sections  provides  that 
an  undertaking  in  the  sum  of  three  hundred  dollars  shall  be 
filed,  does  not  operate  as  a  stay  of  execution  where  the  judg- 
ment or  order  is  one  designated  in  sections  942  and  945, 
inclusive,  of  the  Code  of  Civil  Procedure.  Thus,  where  an 
appeal  from  a  judgment  or  order  directing  the  payment  of 
money  is  perfected  under  either  method,  it  does  not  effect  a 
stay  of  execution  unless  a  written  undertaking  be  executed 
on  the  part  of  the  appellant  in  double  the  amount  named  in 
the  judgment;  and  so  where  an  appeal  is  taken  from  an  order 
or  judgment  directing  the  delivery  of  personal  property  or 
documents,  then,  as  provided  in  said  section  943,  an  under- 
taking must  be  given  in  order  to  stay  the  enforcement  thereof. 
(See  Ex  parte  Clancy,  90  Cal.  553,  [27  Pac.  411] ;  Doudell 
V.  ^hoo,  159  Cal.  448,  [114  Pac.  579] ;  United  States  Fidelity 
etc.  Co.  V.  More,  155  Cal.  415,  [101  Pac.  302].)  In  support 
of  its  contention  respondent  relies  upon  the  cases  of  Palache 
V.  Hunt,  64  Cal.  473,  [2  Pac.  245],  and  Ballagh  v.  Superior 
Court,  25  Cal.  App.  149,  [142  Pac.  1123].  In  those  cases, 
however,  respondent  was  not  required  to  deliver  personal 
property  or  documents,  and  therefore  the  facts  were  not 
sueh  as  to  bring  the  cases  within  the  provisions  of  section  943, 
nor  of  any  other  provision  of  the  code  requiring  a  stay  bond 
to  be  given. 

Neither  is  the  fact  that  the  Security  Trust  Company  has 
given  a  stay  bond  for  a  judgment  rendered  against  it  a  matter 
for  consideration  in  this  proceeding.  The  judgment  here  is 
against  Baker,  and  until  reversed  or  set  aside,  since  no  stay 
bond  was  given,  it  is  clearly  his  duty  to  comply  with  the 
order ;  and  whether  or  not  the  order  is  one  with  which  he  can 
comply  can  only  be  determined  by  the  court  upon  the  show- 
ing made  by  him  in  response  to  a  citation  to  show  cause  why 
he  should  not  be  punished  for  contempt  for  failure  so  to  do. 

In  the  absence  of  any  stay  bond  given,  plaintiff  is  entitled 
to  the  processes  of  the  court  to  enforce  the  order  made,  which, 
until  reversed  or  stay  bond  given,  stands  as  a  valid  judgment 
to  be  enforced  by  the  processes  of  the  court  to  which  peti- 
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tioner  is  entitled  for  the  purpose  of  having  a  jadioial  deter- 
mination of  the  question  as  to  whether  Baker  can  perform 
the  acts  as  ordered.  Assuming  the  property  to  be  held  by 
another,  there  is  nothing  to  show  that  such  other  would  not 
on  demand  deliver  it  to  Baker  as  sheriff,  or  that  he  has  made 
any  effort  to  obtain  possession  of  it.  At  aU  events,  no  legal 
reason  whatever  is  presented  here  showing  why  Baker  should 
not  comply  with  the  order,  from  which  it  follows  that  the 
trial  court  respondent  here  should  issue  the  citation,  and 
upon  a  hearing  determine  whether  he  be  in  contempt  for 
disobedience  of  the  order. 

The  alternative  writ  heretofore  issued  directing  respondent 
to  issue  the  citation  as  prayed  for  by  petitioner  is  made  per- 
emptory. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CSv.  No.  2122.    Second  Appellate  District.— July  14,  1916.] 

S.  H.  PETERS,  Petitioner,  v.  SUPERIOR  COURT  OF  THE 
COUNTY  OF  SAN  BERNARDINO  and  J.  W,  CUR- 
TIS, Judge  Thereof,  Respondents. 

Justice's  CJoubt  Appeal — ^Bond  on — ^Justihgation  of  Subbties — Fail- 
UEE  TO  Give  Notice  or  Time  or  Justoioation— Dismissal. — Where 
the  sureties  on  a  bond  on  appeal  from  a  justice's  court  appear  and 
justifj  without  any  notice  being  given  to  the  opposite  party,  and 
without  circumstances  excusing  the  justification  after  the  time  pre- 
scribed by  law,  the  bond  is  ineffectual,  and  the  appeal  must  be 
dismissed. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  a  Writ  of  Cer- 
tiorari to  review  an  order  of  the  Superior  Court  of  San  Ber- 
nardino County  denying  a  motion  to  dismiss  an  appeal  from 
the  Justice's  Court. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Craig,  H.  B.  Archibald,  and  A.  Henderson  Stock- 
ton, for  Petitioner. 

A.  S.  Maloney,  for  Respondents. 
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JAMES,  J. — Certiorari  to  review  proceedings  had  on  a 
motion  made  to  dismiss  an  appeal  taken  to  the  superior  court 
of  the  county  of  San  Bernardino  from  the  justice's  court  of 
Colton  township.  In  the  justice's  court  action  this  petitioner 
was  the  plaintiff  and  secured  judgment  against  A.  Crowell 
and  H.  C.  Crowell.  The  defendants  in  that  action  appealed. 
The  motion  made  by  the  petitioner  in  the  superior  court  was 
to  dismiss  the  appeal  taken  by  the  Crowells,  because  the 
sureties  on  the  undertaking  on  appeal  had  failed  to  justify 
upon  notice  to  the  plaintiff  after  exception  had  been  taken  to 
their  suflBciency.  The  superior  court  denied  the  motion.  We 
have  before  us  the  record  of  the  proceedings  and  evidence 
heard  by  the  superior  court  on  which  the  motion  was  deter- 
mined. It  appears  by  the  uncontradicted  evidence  that  after 
the  appeal  was  taken,  and  on  the  tenth  day  of  January,  1916, 
the  attorneys  for  the  plaintiff  in  the  justice's  court  action, 
whose  offices  were  in  the  city  of  Los  Angeles,  received  through 
the  mails  a  copy  of  the  notice  of  appeal  and  a  copy  of  the 
bond  given  on  appeal,  with  request  that  they  acknowledge 
service  on  the  notice  of  appeal  and  return  the  same  to  the 
justice.  The  attorneys  for  the  plaintiff  thereupon  wrote  to 
the  attorney  for  the  defendants-appellants,  whose  office  was  in 
the  city  of  San  Bernardino,  acknowledging  receipt  of  the 
notice  of  appeal  and  bond,  and  informing  said  attorney  that 
they  had  accepted  service  of  the  notice  of  appeal  and  returned 
the  same  to  the  justice  of  the  peace,  at  the  same  time  inclos- 
ing a  notice  of  exception  to  the  sureties  on  the  undertaking. 
This  letter,  it  was  admitted,  was  received  by  the  attorney 
addressed  on  January  12th.  The  notice  of  exception  to  sure- 
ties was  filed  with  the  justice  on  January  14tlL  In  another 
letter  received  in  San  Bernardino  on  January  12th,  the  plain- 
tiff's attorneys  stated  to  the  opposing  counsel:  ** Kindly  give 
me  as  much  notice  as  possible  of  the  date  of  justification  of 
sureties."  To  this  letter  a  reply  was  made  to  the  effect  that 
the  hearing  of  the  justification  of  sureties  would  be  taken 
up  some  time  later  in  the  month.  On  the  14th  of  January 
the  San  Bernardino  counsel  received  from  the  plaintiff's  coun- 
sel a  letter  in  which  he  was  advised  that  the  plaintiff  would 
insist  upon  the  sureties  justifying  strictly  in  accordance  with 
law ;  that  is,  within  five  days  from  the  date  of  the  exception. 

No  notice  of  any  justification  was  given,  but  on  the  18th  of 
January  the  sureties  appeared  before  the  justice  and  justified. 
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In  excuse  for  not  having  given  a  notice  to  the  plaintiff  as  to 
the  time  when  the  sureties  would  appear  for  justification, 
counsel  for  the  defendants  and  for  the  respondent  here  set 
out  in  his  affidavit  made  to  the  superior  court,  ^'that  from 
the  fourteenth  day  of  January,  1916,  to  the  nineteenth  day  of 
January,  1916,  a  great  amount  of  rain  fell,  causing  floods  and 
stopping  traffic  on  all  railroads,  so  that  affiant  was  unable 
to  mail  notice  of  date  of  justification  of  sureties  to  the  plain- 
tiff and  his  attorneys;  that  affiant  sought  to  communicate 
by  telephone  with  Los  Angeles,  where  plaintiff  and  plaintiff's 
attorneys  reside,  but  was  unable  to  do  so  on  account  of  the 
severity  of  the  storm  and  rainfall ;  that  the  said  sureties  jus- 
tified before  J.  B.  Hanna,  Justice  of  the  Peace  of  Colton 
Township,  on  the  eighteenth  day  of  January,  1916 ;  said  sure- 
ties residing  in  the  city  of  San  Bernardino,  were  compelled 
to  go  to  Colton  on  a  switch  engine  on  said  day,  being  the 
only  manner  in  which  they  could  reach  Colton  on  account 
of  the  severity  of  the  rainfall/'  It  therefore  appears  that  the 
justification  of  the  sureties  was  made  wholly  without  any 
notice  being  given  to  the  opposite  party.  So  far  as  the  ser- 
vice of  the  various  notices  is  to  be  considered,  we  think  that 
the  parties  are  not  entitled  to  raise  any  question  as  to  the 
sufficiency  of  such  service  now,  as  they  at  the  time  adopted 
that  service  as  sufficient  and  proceeded  to  act  upon  it  If 
circumstances  existed  which  would  excuse  the  appealing  par- 
ties for  holding  the  justification  after  the  time  prescribed  by 
law,  such  facts  are  not  disclosed,  for  it  appears  that  no  notice 
was  attempted  to  be  given  at  all;  that  the  sureties  did  not 
justify  upon  notice  either  within  or  after  the  expiration  of 
five  days  from  the  date  of  receipt  of  the  notice  of  exception. 
The  statement  that  traffic  was  delayed  by  reason  of  storms, 
and  telephone  connection  with  Los  Angeles  (where  the  oppos- 
ing counsel  resided)  cut  off,  would  not  excuse  the  appellants 
from  at  least  depositing  in  the  mails  a  notice  of  the  date  when 
the  sureties  would  justify;  and  further,  it  does  not  appear 
but  that  by  some  other  means  of  communication,  telegraph 
or  messenger,  such  notice  might  have  been  given  and  in  time. 
The  justification  of  the  sureties  taking  place  without  notice, 
of  course  it  must  be  considered  the  same  as  though  no  justifi- 
cation at  all  was  had.  As  we  have  pointed  out,  there  was 
no  attempt  made  to  have  the  sureties  justify  upon  notice  at 
any  time  after  the  exception  was  taken  to  their  sufficiency; 
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in  other  words,  plaintiff  was  never  afforded  an  opportunity 
to  be  present,  as  he  was  entitled  to,  at  the  time  the  sureties 
appeared  for  justification.  The  undertaking  on  appeal,  upon 
failure  of  the  sureties  to  justify  upon  notice  to  the  adverse 
party,  became  ineffectual  for  any  purpose,  and  the  appeal 
must  necessarily  be  considered  as  though  no  undertaking  had 
been  given.  Such  is  the  express  provision  of  section  978a 
of  the  Code  of  Civil  Procedure, 

The  order  of  the  superior  court  denying  petitioner's  motion 
to  dismiss  the  appeal  in  the  justice's  court  action  herein 
in  the  certified  record  referred  to  is  annulled;  petitioner  to 
have  his  costs. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  11,  1916. 


[Civ.  No.  1514.    TMrd  AppeUate  District.— July  14,  1916.] 

S.  W.  WINSOB,  Respondent,   v.   SILICA  BRICK   COM- 
PANY (a  Corporation),  Appellant. 

Action  foe  Damages  —  Breach  of  Contkact  of  Employment  —  Dis- 
charge PROM  Service — Pleading — Insufficient  Oomplaint. — In  an 
action  for  the  recovery  of  damages  for  the  breach  of  a  contract, 
wherein  the  plaintiff  assigned  to  the  defendant  certain  leases  and 
contracts  for  the  removal  of  earth  and  clay  materials  to  be  used  in 
the  manufacture  of  brick  and  other  articles,  and  agreed  to  give  his 
entire  time  and  attention  to  the  business  of  the  defendant  for  a 
period  of  years,  in  consideration  of  the  delivery  to  him  of  certain 
shares  of  the  capital  stock  of  the  defendant  and  the  agreement  to 
employ  him  for  the  said  period  at  a  stated  monthly  salary,  the  com- 
plaint fails  to  state  a  cause  of  action  for  damages  for  the  alleged 
violation  of  the  terms  of  the  contract  in  so  far  as  the  wrongful  dis- 
missal of  the  plaintiff  by  the  defendant  is  alleged,  where  the  only 
averment  charging  such  dismissal  is  that  the  defendant  refused  "to 
perform  the  contract  any  longer  or  further  or  in  whole  or  in  part 
or  to  any  extent/'  and  still  so  refuses,  and  that  the  plaintiff  has 
been  prevented  from  performing  the  contract  in  any  respect  or  at 
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an  bj  reason  of  the  "aforesaid  refusal  and  eontinued  refusal  of  said 
defendant." 

ID. — ^DiscHABOB  OF  PLAiNTorr— Insttfticxenot  OF  EviDKNGB. — A  letter 
written  bj  the  defendant  to  the  plaintiff  stating  that  the  former 
"hereby  releases  70a  from  any  further  services  in  its  behalf.  This 
will  enable  you  to  seek  employment  elsewhere,"  does  not  constitute 
a  elear  and  unequivocal  act  of  dismissal,  and  is  not  sufficient  to 
support  a  finding  of  a  discharge,  when  read  in  connection  with  the 
uncontradicted  testimony  of  the  secretary  of  the  defendant  as  to  a 
statement  made  by  the  plaintiff  a  few  days  before  the  receipt  of  the 
letter  that  he  had  an  opportunity  to  obtain  employment  elsewhere 
if  the  defendant  would  release  him  from  the  contract. 

Id. — Prevention  of  Pebfobicange  —  Insufficienct  of  Evidence. — ^In 
the  absence  of  evidence  of  any  affirmative  act  on  the  part  of  the 
plaintiff  after  the  receipt  of  such  letter  showing  a  willingness  upon 
his  part  to  proceed  with  the  contract,  the  allegation  in  such  com- 
plaint that  the  defendant  prevented  the  plaintiff  from  proceeding 
with  the  performance  of  the  contract  is  not  sustained. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  denying  a  new  trial.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Shinn,  and  C.  L.  Shinn,  for  Appellant. 

Charles  0.  Busick,  and  0.  G.  Hopkins,  for  Bespondent. 

HART,  J. — This  action  was  brought  by  the  plaintiff  for 
the  recovery  of  damages  for  the  breach  of  a  contract  between 
him  and  the  defendant. 

A  trial  by  jury  was  had,  verdict  for  plaintiff  in  the  sum 
of  seven  thousand  three  hundred  dollars  returned,  and  judg- 
ment entered  in  accordance  therewith. 

The  defendant  moved  for  a  new  trial.  The  court  made  an 
order  denying  the  motion,  and  this  appeal  is  from  said  order. 

The  contract,  for  the  idleged  breach  of  which  the  plaintiff 
seeks  damages  through  this  action,  was  made  and  entered  into 
by  and  between  the  plaintiff  and  the  defendant  on  the  twenty- 
sixth  day  of  July,  1910.  It  is  set  out  in  full  in  the  complaint. 
It  recites  and  covenants  that  the  plaintiff,  party  of  the  first 
part,  has  agreed  to  assign  and  has  assigned  to  the  party  of 
the  second  part,  the  defendant,  all  his  right,  title,  etc.,  in 
and  to  certain  leases  and  contracts  for  the  removal  of  earth 
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and  clay  materials  to  be  used  in  the  manufacture  of  brick  and 
other  articles,  ''and  has  agreed  to  give  his  entire  time  and 
attention  to  the  business  of  the  party  of  the  second  part  for 
a  period  of  five  years";  that  in  consideration  therefor  the 
defendant  has  given  said  plaintiff  thirty  thousand  shares  of 
its  capital  stock  and  agreed  to  employ  the  plaintiff  for  the 
term  of  five  years  at  a  monthly  salary  of  two  hundred  dollars 
as  a  minimum,  ''and  an  additional  amount  equal  to  five  per 
cent  of  the  net  profits  of  the  party  of  the  second  part  over 
and  above  the  first  twenty-eight  thousand  dollars  of  net  profits 
each  year."  The  plaintiff  was  not  only  to  give  his  exclusive 
time  and  attention  to  the  manufacture  of  brick  and  "such 
other  articles  as  the  defendant  may  elect"  and  in  the  per- 
formance of  such  service  was  to  work  at  such  place  or  places 
as  the  defendant  might  direct,  putting  in  such  service  the 
best  of  his  ability  and  knowledge  in  brick  manufacture,  but 
he  was  also  to  deliver  to  the  defendant  "all  formulae  known 
and  used  by  him  for  the  manufacture  of  such  articles  as  the 
party  of  the  second  part  may  desire  to  manufacture,  and  that 
said  formulae  shall  be  entered  upon  the  books  of  the  party 
of  the  second  part  and  shall  become  the  property  of  the  party 
of  the  second  part  during  said  five  years."  Besides  some 
other  provisions  of  the  contract  which  it  is  not  necessary  speci- 
fically to  refer  to  here,  it  is  further  agreed  by  the  plaintiff 
that  "during  said  five  years  he  will  not  engage  in  any  other 
business  in  the  state  of  California,  nor  advise  or  assist  in  any 
manner  any  person  or  corporation  that  manufactures  or  sells 
articles  similar  to  any  articles  manufactured  by  the  party  of 
the  second  part." 

The  complaint  is  in  two  counts — ^the  one  for  damages  for 
the  alleged  violation  of  the  terms  of  the  contract  by  the 
wrongful  dismissal  of  the  plaintiff  by  the  defendant  from  its 
service,  and  the  other  for  damages  for  the  alleged  failure  of 
the  defendant  to  pay  to  the  plaintiff  the  five  per  cent  on  the 
net  profits  of  the  corporation  over  and  above  the  first  twenty- 
eight  thousand  dollars  of  the  net  profits  of  the  concern,  which 
profits,  it  is  alleged,  amounted  in  the  aggregate  for  the  year 
ending  with  the  discharge  of  the  defendant  to  the  sum  of 
eight  thousand  dollars,  the  total  amount  for  which  judgment 
is  asked  being  the  sum  of  seventeen  thousand  two  hundred 
dollars.  It  may  here  be  stated  that  no  evidence  was  offered 
or  received  in  support  of  the  averments  of  the  second  count, 
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and  the  same  may,  therefore,  be  dismissed  without  further 
notice. 

The  complaint  avers  that,  upon  the  making  of  the  contract, 
the  plaintiff  entered  upon  the  performance  of  the  terms 
thereof  so  far  as  it  related  to  him  and  ''began  the  discharge 
of  his  duties  thereunder  and  thereafter  continued  such  per- 
formance and  to  discharge  said  duties"  until  on  or  about  the 
twentieth  day  of  September,  1911,  when  said  defendant,  with- 
out the  consent  and  against  the  will  of  the  plaintiff,  ''refused 
to  perform  said  contract  any  longer  or  further  in  whole  or 
in  part,  to  any  extent,  or  at  all,  and  still  so  refuses;  that  this 
plaintiff  was  then  and  there  and  has  ever  since  been  and  still 
is  ready  and  willing  to  perform  said  contract  fully  and  in  all 
respects  on  his  part  and  ever  since  said  twentieth  day  of 
September,  1911,  he  has  been  prevented  from  performing  said 
contract  in  any  respect  or  at  all,  by  reason  of  the  aforesaid 
refusal  and  continued  refusal  of  the  defendant.'^ 

The  defendant  filed  an  answer  and  a  cross-complaint.  In 
the  former,  in  addition  to  making  specific  denials  of  the  aver- 
ments of  tiie  complaint,  after  admitting,  however,  the  mak- 
ing of  the  contract  referred  to,  it  set  up  a  special  defense, 
alleging  that,  after  the  plaintiff  entered  upon  the  discharge 
of  his  duties  under  said  contract,  it  was  ascertained  by  the 
defendant  that  the  plaintiff  was  surreptitiously  receiving  com- 
missions from  persons  upon  sales  by  such  persons  of  machin- 
ery and  other  supplies  to  the  defendant  for  its  use  in  its 
business,  and  that  the  plaintiff  had  not  accounted  to  the  de- 
fendant for  the  commissions  so  received;  that  thereupon 
negotiations  were  had  between  the  plaintiff  and  the  defendant 
looking  to  the  cancellation  of  said  contract,  which  negotiations 
led  to  an  agreement  between  the  parties  on  or  about  the 
eighteenth  day  of  September,  1911,  canceling  and  annulling 
^id  contract  in  consideration  of  the  payment  by  the  defend- 
ant to  the  plaintiff  of  the  sum  of  $125,  the  same  to  be  in  full 
satisfaction  of  all  claims  against  said  defendant;  that  of 
the  sum  so  agreed  to  be  paid  the  plaintiff,  the  defendant 
paid  him  the  sum  of  $88.90. 

The  cross-complaint  charges  that,  solely  by  and  through 
willful  and  fraudulent  misrepresentations  relative  to  the 
value  of  the  leases  transferred  to  the  corporation  and  to  the 
ability  and  experience  of  the  plaintiff  as  a  manufacturer  of 
brick  and  other  articles  L-^ade  out  of  clay,  the  defendant  was 
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induced  to  enter  into  the  contract  which  is  the  basis  of  this 
action. 

As  there  is  no  evidence  in  the  record  bearing  npon  the 
charges  so  made,  further  consideration  thereof  is  not  neces- 
sary. 

Although,  as  stated,  the  case  was  tried  by  a  jury,  the  court 
nevertheless  made  specific  findings  against  the  defendant  and 
in  favor  of  the  plaintiff  upon  all  the  vital  matters  presented 
by  the  pleadings.  These  findings,  in  view  of  the  submimon 
of  the  issues  of  fact  to  a  jury,  were  manifestly  unnecessary. 

We  think  the  complaint  fails  to  make  out  a  case  for  dam- 
ages for  a  breach  of  the  contract  upon  the  part  of  the  defend- 
ant It  will  be  noted  that  in  paragraph  4  of  that  pleading 
it  is  alleged  that  the  defendant  refused  ''to  perform  the  con- 
tract any  longer  or  further  or  in  whole  or  in  part  or  to  any 
extent,"  and  still  so  refuses,  and  that  the  plaintiff  has  been 
prevented  from  performing  the  contract  in  any  respect  or  at 
all  by  reason  of  the  ''aforesaid  refusal  and  continued  refusal 
of  said  defendant."  This  is  the  only  averment  in  the  com- 
plaint which  it  may  be  claimed  charges  that  the  plaintiff  was 
discharged,  and  it  is  clear  that  it  falls  far  short  of  being  a 
direct  allegation  that  the  plaintiff  was  discharged  from  the 
employment  of  the  defendant.  It  is  not  inconceivable  or  even 
improbable  that  an  employer  might,  for  reasons  sufficient  to 
himself,  be  of  the  opinion  that  it  would  be  better  for  him  or 
his  business  to  refuse  to  allow  an  employee,  under  a  contract 
with  him  (the  employer)  for  personal  services,  to  continue 
his  labors,  and  still  expect  and  intend  to  remain  faithful  to 
his  obligation  to  pay  such  employee  his  compensation,  as 
called  for  by  the  contract,  as  it  became  due.  The  most  that 
can  be  said  of  the  complaint  is  that,  since  the  twentieth  day 
of  September,  1911,  the  defendant  had  prevented  the  plaintiff 
from  performing  any  work.  This  is  not  an  averment  that, 
at  that  time,  or  at  any  other  time,  the  defendant  discharged 
the  plaintiff  and  refused  any  longer  to  be  bound  by  its  con- 
tract. It  might  perhaps  be  an  averment  that  the  corporation 
had  refused  to  pay  the  plaintiff  his  monthly  salary,  but  for 
this  violation  of  the  contract  he  would  have  an  action  for  the 
salary  due,  and  nothing  else.  He  quite  clearly  cannot  main- 
tain an  action  for  compensation  unearned  without  a  direct 
averment  of  discharge  from  employment. 
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The  point  thus  considered,  although  necessarily  raised  by 
the  demurrer,  is  not  discussed  or  touched  upon  by  counsel 
for  the  appellant  in  their  briefs;  and,  while  we  believe  it  to 
be  suflScient  to  warrant  a  reversal  of  the  judgment,  we  shall 
for  the  reason  that  respondent  was  given  no  opportunity  to 
answer  or  discuss  the  point,  and  for  the  further  reason  that, 
in  our  opinion,  the  judgment  cannot  justly  be  upheld  upon  a 
consideration  of  the  record  even  upon  the  assumption  that 
the  complaint  does  state  a  cause  of  action  for  a  breach  of  the 
contract,  further  consider  the  record  and  the  points  to  which 
the  counsel  for  both  sides  solely  address  their  attention  and 
the  discussion  in  their  respective  briefs. 

Two  points  are  made  by  the  defendant  against  the  legal  sta- 
bility of  the  verdict,  viz.:  1.  That  the  alleged  discharge  of 
the  plaintiff  from  the  service  of  the  corporation,  having  been 
the  act  of  the  secretary  of  said  corporation,  and  such  act 
not  appearing  to  have  been  authorized  by  the  corporation 
itself,  was  the  exercise  of  a  power  not  within  the  scope  of  the 
authority  of  the  secretary.  It  is  hence  argued  that  the  at- 
tempted discharge  was  none  at  all  either  in  law  or  in  fact. 
2.  That  the  evidence  does  not  support  the  implied  finding  of 
the  jury  that  the  secretary  discharged  the  defendant. 

We  are  of  the  opinion  that  the  last  stated  point  must  be 
sustained,  and  it  will  not  be  necessary,  therefore,  to  consider 
the  point  first  above  stated. 

The  plaintiff's  version  of  the  transaction  which,  he  claims, 
resulted  in  his  dismissal  from  the  service  of  the  corporation, 
is,  in  substance,  as  follows:  That  on  the  seventeenth  day  of 
September — ^about  fourteen  months  after  he  entered  upon  the 
performance  of  his  part  of  the  contract  pleaded  in  the  com- 
plaint— he  received  the  following  letter,  signed  by  J.  P. 
Dargitz,  secretary  of  the  corporation,  said  letter  being  dated 
at  Sacramento,  September  16,  1911:  **By  request  of  the 
Board  of  Directors,  you  will  please  report  at  this  office  before 
returning  to  the  plant." 

In  obedience  to  the  request  so  made,  the  plaintiff  called  at 
the  office  of  the  corporation,  in  the  Oschner  Building,  Sacra- 
mento, and  there  met  Dargitz.  What  occurred  between  the 
plaintiff  and  Dargitz  at  that  interview  may  best  be  told  in  the 
former's  own  language  as  a  witness:  '*I  saw  Mr.  Dargitz.  I 
came  in  and  addressed  him  as  I  usually  did,  'How  do  you 
dot'  and  I  was  in  very  much  need  of  some  money,  I  never 
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had  been  paid  up  while  I  worked  with  them.  I  told  him  I  had 
to  have  some  money,  my  creditors  were  pressing  me,  I  could 
not  get  any  more  credit,  and  he  shook  his  head,  he  said,  'We 
have  no  money/  He  took  out  a  bank-book,  showed  me  a 
check-book  with  a  little  red  line  on  it,  he  claimed  they  had 
overdrawn  their  account  in  a  Sacramento  bank  where  they 
had  deposited,  where  they  had  done  their  business,  the  Sacra- 
mento Valley  Trust  Company,  I  believe.  He  got  up  and 
motioned  me  to  go  out  in  the  anteroom,  and  I  followed  him 
out  there.  He  closed  the  door,  he  says,  'Winsor,'  he  says, 
*I  am  very  sorry,  but  we  have  no  money  any  more,  and  we 
will  have  to  let  you  go.*  And  I  says  *I  am  very  sorry,  I  got 
to  get  my  money, — don't  I  get  any  money  heret'  He  says, 
'We  have  not  got  it,  but  I  can  give — I  will  give  you  some 
money,  if  you  will  release  that  contract.*  I  said,  'Let's 
see  your  money.'  He  said,  'Well,  I  will  have  to  get  it  from 
Mr.  Pierce;  excuse  me  a  moment.'  He  opened  the  door,  went 
into  the  room,  came  out  with  a  typewritten  sheet,  and  said, 
'If  you  will  sign  that  I  will  get  the  money  from  Mr.  Pierce.* 
I  read  the  document  over  and  it  was  an  agreement  that  I  was 
to  lelinquish  all  claims  and  release  the  Silica  Brick  Company 
fox*  the  sum  of  $125.  I  told  Mr.  Dargitz  that  I  could  not 
sign  it.  He  said,  'I  can  get  that  amount  through  the  cour- 
tesy of  Mr.  Pierce.'  I  said,  'I  will  think  it  over,'  and  walked 
out  of  the  office  and  never  went  back.  I  never  had  any  con- 
versation with  him  concerning  the  cancellation  or  surrender 
of  the  contract  at  any  time  after  that  or  before." 

A  few  days  thereafter,  the  plaintiff  received  from  Dargitz 
the  following  letter,  which  was  dated  at  Sacramento,  Septem- 
ber 20,  1911:  "As  per  your  agreement  with  me,  Monday,  the 
18th,  I  am  now  ready  to  hand  you  check  and  settle  contract. 
The  company  hereby  releases  you  from  any  further  services 
in  its  behalf.  This  unll  enable  you  to  seek  employment  else- 
where.'' 

The  plaintiff  further  testified  that  at  one  time  he  was  a 
member  of  the  defendant's  board  of  directors;  that  he  had 
received  from  the  corporation  thirty  thousand  shares  of  its 
capital  stock;  that  the  plant  was  "shut  down"  for  a  while 
during  the  course  of  his  directorship,  but  resumed  operations 
thereafter;  that  again  it  stopped  operations,  and  at  this  time 
he  was  no  longer  a  director;  that  when  it  "shut  down"  on 
the  last  occasion  it  seemed  to  him  "that  the  plant  was  not 
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going  to  reopen  again."  He  testified:  **I  have  been  willing 
and  ready  at  all  times  since  the  execution  of  this  contract 
to  comply  with  the  terms  of  the  contract." 

The  plaintiff  himself  was  the  only  witness  who  gave  testi- 
mony in  his  own  behalf,  and  the  foregoing  constitutes  a  fair 
resume  of  the  only  testimony  offered  and  received  upon  the 
question  of  his  alleged  discharge  by  the  defendant. 

As  explanatory  of  the  language  of  the  letter  last  above  pre- 
sented herein,  Dargitz  testified  that,  in  the  conversation  re- 
ferred to  by  the  plaintiff  in  his  testimony,  the  important  part 
of  which  is  given  above,  the  plaintiff  said  to  the  witness  that 
he  ''was  very  anxious  to  know  what  was  going  to  be  done  out 
there"  (referring  to  the  plant) ;  that  he  (plaintiff)  *'had 
been  laboring  under  uncertainties  so  long  that  he  wanted  to 
have  some  definite  idea  what  was  going  to  be  done,  and  he 
wanted  me  to  tell  him  what  condition  the  company  was  in, 
and  whether  the  thing  was  going  ahead.  I  told  him  that  it 
was  very  doubtful,  that  the  company  never  had  been  financed 
and  was  not  financed  then  and  heavily  indebted.  He  said 
that  he  had  an  opportunity  to  get  a  good  position  with 
N.  Clark  &  Sons  in  Alameda,  and  if  this  thing  was  not  going 
to  go  pretty  quick,  that  he  wanted  to  take  advantage  of  that 
position,  and  that  he  would  like  to  quit  if  this  was  still  uncer- 
tain. I  replied  that  my  candid  and  confidential  advice  to 
him  would  be  to  accept  that  position,  as  this  was  still  very 
uncertain ;  and  he  wanted  to  know  ♦/  the  company  ivovld  re- 
lease him,  and  I  said  I  thought  they  would." 

The  testimony  so  given  by  Dargitz  was  not  in  any  manner 
or  degree  contradicted  by  the  plaintiff,  although  he  was  re- 
called to  the  witness-stand  in  rebuttal  after  Dargitz  gave 
said  testimony. 

It  is  very  apparent  that  the  letter  addressed  by  Dargitz  to 
the  plaintiff  under  date  of  September  20,  1911,  is  not  so 
phrased  as  to  constitute  it  a  clear  and  an  unequivocal  act  of 
dismissal.  Upon  its  face  it  is  capable  of  the  construction  that 
by  it  the  defendant  did  not  intend  peremptorily  to  discharge 
the  plaintiff,  but  intended  it  to  mean  simply  this:  that  the 
company  was  willing  to  release  the  plaintiff  from  his  obliga- 
tions under  the  contract,  and  so  afford  him  an  opportunity  to 
secure  employment  elsewhere,  it  being  left  to  the  plaintiff  to 
elect  whether  he  would  or  would  not  accept  the  release.  This, 
we  say,  is  a  meaning  which  may  reasonably  be  attached  to  the 
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letter  when  construed  according  to  its  face  or  without  refer- 
ence to  matters  extrinsic  thereto.  But,  when  construed  by 
the  light  of  the  testimony  of  Dargitz  and  even  that  of  the 
plaintiff  himself,  it  becomes  absolutely  certain  that  the  mean- 
ing and  intent  of  the  letter  is  as  it  is  so  given.  The  latter 
testified,  it  will  be  remembered,  that,  after  Dargitz  proposed 
to  him  that  the  company  would  pay  him  the  sum  of  $125  in 
consideration  of  the  cancellation  of  the  contract,  he  finally 
replied:  *'I  will  think  it  over,"  and  thereupon  he  left  the 
company's  office  and  did  not  return.  This  reply,  together 
with  the  fact,  to  which  the  plaintiff  himself  testified,  that 
the  plant  was  closed  down  and  ''seemed  that  it  was  not  going 
to  reopen  again,"  was  reasonably  sufficient  to  justify  Dargitz 
in  at  least  believing  that  the  proposition  so  made  was  not  or 
would  not  be  wholly  unsatisfactory  to  the  plaintiff,  and  that 
one  of  the  objects  which  the  latter  was  then  seeking  to  ac- 
complish was  to  secure  release  from  the  obligations  of  the 
contract 

If,  however,  there  still  remains  some  reason  for  doubting 
what  the  true  intention  of  the  company  was  in  addressing 
said  letter  to  the  plaintiff,  then  a  consideration  of  the  testi- 
mony of  Dargitz  (and  there  is  no  substantial  reason  why  in 
this  connection  that  portion  of  his  testimony  explaining  the 
language  and  the  purpose  of  the  letter  should  not  be 
considered,  since  it  was  not  contradicted),  will  well-nigh  con- 
clusively show  that  the  letter  was  not  intended  as  a 
peremptory  dismissal  of  the  plaintiff  from  the  service  of  the 
companv,  but  merely  to  release  him  from  the  burdens  of  the 
contract  so  that  he  might  be  given  free  and  full  opportunity 
to  seek  and  accept  other  employment.  Dargitz  testified,  as 
we  have  shown,  that,  in  the  conversation  with  the  plaintiff  on 
the  18th  of  September,  or  three  or  four  days  prior  to  the 
receipt  of  the  letter  in  question  by  the  plaintiff,  the  latter 
declared  that  he  then  had  an  opportunity  to  obtain  employ- 
ment with  a  firm  in  Alameda  and  asked  Dargitz  if  he  (the 
latter)  thought  the  company  would  release  him  (plaintiff) 
from  the  contract,  and  that  Dargitz  replied  that  he  thought 
it  would.  Thus  it  is  very  clear  that  Dargitz  had  reason  to  say 
to  the  plaintiff  that  he  was  released  from  his  contract  with 
the  company  without  being  actuated  by  any  motive  or  inten- 
tion of  discharging  the  plaintiff  and  so  abandoning  the  con- 
tract.   That  Dargitz,  when  writing  the  letter,  had  in  mind 
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the  previous  conversation  with  the  plaintiff  regarding  the 
question  whether  the  company  would  be  willing  to  release 
the  latter  from  the  obligations  of  the  contract,  is  plainly  evi- 
denced by  the  suggestion  in  said  letter — ^^'This  will  enable 
you  to  seek  employment  elsewhere.** 

In  considering  Dargitz'  testimony  for  the  purpose  of 
ascertaining  the  intent  and  scope  of  the  letter,  we  have  not 
been  unmindful  of  the  rule  that  it  must  be  assumed,  as  a 
general  proposition,  that  the  evidence  introduced  by  the  van- 
quished party  in  opposition  to  that  upon  which  the  verdict 
has  been  founded  was,  for  sufficient  reasons,  repudiated  or 
disregarded  by  the  jury.  In  this  instance,  however,  there  are 
several  considerations  which  will  justify  an  appellate  court 
in  taking  into  account,  in  passing  upon  the  question  whether 
the  jury  were  warranted  in  reaching  the  verdict  returned, 
the  testimony  of  the  party  by  whom  the  issue  has  been  lost. 
First  among  these  is  the  fact,  as  before  suggested,  that  the 
testimony  of  Dargitz  or  the  verity  thereof  was  not  directly  or 
expressly  contradicted  by  the  plaintiff.  The  second  is  that 
the  testimony  of  Dargitz  has  every  appearance  of  being  prob- 
able, since  it  explains  why  he  uses  in  the  letter  language  indi- 
cating that  the  company  was  willing  to  release  the  plaintiff 
from  and  not  itself  abandon  the  contract  or  peremptorily 
discharge  the  plaintiff,  regardless  of  its  obligation  to  give 
him  employment  for  the  full  term  of  five  years  at  the  stipu- 
lated salary.  As  seen,  Dargitz,  in  explaining  why  he  ad- 
dressed the  letter  to  the  plaintiff  in  the  language  in  which  it 
was  phrased,  testified  that  the  latter  in  effect  stated  to  him 
in  the  conversation  previously  had  between  them  that  he 
could  secure  employment  with  N.  Clark  &  Sons  of  Alameda, 
if  the  company  would  release  him  from  any  further  obliga- 
tion of  proceeding  with  the  performance  of  the  contract  on 
his  part.  The  fact  that  Dargitz,  in  his  testimony,  named 
the  firm  by  which  the  plaintiff  declared  to  him  that  he  had 
an  opportunity  to  be  employed  is  significant,  inasmuch  as  the 
plaintiff,  having  been  recalled  to  the  witness-stand  after  the 
defendant  had  rested  its  case,  had  absolutely  nothing  to  say 
about  N.  Clark  &  Sons,  not  denying  that  he  referred  to  said 
firm  in  his  conversation  with  Dargitz,  a  denial  which  un- 
doubtedly he  would  not  have  neglected  to  make  had  the  fact 
been  a  mere  figment  of  the  latter 's  mind  or  without  founda- 
tion* 
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But,  whatever  might  have  been  the  intent  and  purpose  of 
the  letter,  it  must  readily  be  apparent  upon  a  reading  of  the 
letter  that  it  was  so  vague  and  uncertain  in  that  regard  as 
not  to  have  justified  the  plaintiflf,  without  making  further  in- 
vestigation to  ascertain  its  real  import,  in  treating  it  as  an 
unconditional  and  peremptory  dismissal. 

While  the  complaint  alleges  that  the  plaintiflf  was  willing 
and  ready  to  perform  the  contract  in  all  respects,  but  that  he 
was  prevented  from  so  doing  by  the  acts  and  conduct  of  the 
defendant,  there  is  absolutely  no  testimony  in  the  record  that 
he  presented  himself  to  the  defendant  and  oflfered  to  perform 
his  part  of  the  contract  after  the  receipt  of  the  letter  of  Sep- 
tember 20,  1911.  On  the  contrary,  he  himself  testified  that 
he  never  had  any  conversation  with  Dargitz,  "concerning  the 
cancellation  or  surrender  of  the  contract  at  any  time"  after 
the  conversation  which  was  had  just  previously  to  the  receipt 
of  said  letter.  Nor  is  there  any  testimony,  other  than  what- 
ever in  that  direction  may  be  extracted  from  the  letter  itself, 
that  the  defendant  prevented  the  plaintiflf  from  proceeding 
with  the  execution  of  the  terms  of  the  contract  on  his  part. 
It  is  true  that  he  testified,  as  he  pleaded,  that  he  was  ready 
and  willing  at  all  times  to  carry  out  his  part  of  the  agree- 
ment, but  we  think  that  he  ought  to  have  shown  that  he  un- 
equivocally manifested  to  the  defendant  such  readiness  and 
willingness.  In  other  words,  we  think  that,  since  the  letter 
announcing  his  release  from  the  contract  did  not  involve  a 
clear  and  an  unequivocal  act  of  dismissal,  he  should  have 
shown  that  by  some  aflSrmative  act  on  his  part  that  he  mani- 
fested to  the  company  that  he  did  not  acquiesce  in  the  propo- 
sition contained  in  the  letter  and  did  not  desire  to  be  released 
from  the  contract.  This  he  could  have  done  by  presenting 
himself  to  the  defendant  as  ready  and  willing  to  proceed  with 
the  performance  of  the  contract.  (Olmstead  v.  Bach,  78  Md. 
132,  [44  Am.  St.  Rep.  273,  275,  22  L.  R.  A.  74,  27  AU.  501].) 
Of  course,  if,  after  so  presenting  himself  and  oflPering  to  go 
on  with  his  work,  the  plaintiflf  had  been  prevented  by  the 
defendant  from  proceeding,  with  an  intention  in  the  latter 
not  to  pay  him  the  stipulated  salary,  he  then  would  have  been 
entitled  to  bring  his  action  for  a  breach  of  the  contract,  as 
it  would  be  a  useless  and  futile  act  to  continue  so  to  present 
himself  and  oflfer  to  proceed  with  the  performance  of  the  con- 
tract after  the  defendant  had  positively  refused  to  permit 
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him  to  do  so.  (De  Camp  v.  Hemtt,  11  Bob.  (La.)  290,  [43 
Am.  Dec.  204].)  Or,  if  the  act  of  the  defendant  had  consti- 
tuted a  clear,  unequivocal,  and  unconditional  and  peremptory 
discharge  of  the  plaintiff,  then,  perhaps,  the  latter  need  not 
have  presented  himself  and  offered  to  continue  with  the  per- 
foimance  of  the  contract,  such  dismissal  being  itself  a  suffi- 
cient prevention  of  the  performance  of  the  contract  by  the 
defendant. 

Our  conclusion  is,  however,  that,  under  the  peculiar  cir- 
cumstances of  this  case,  the  plaintiff  did  not  do  all  that  was 
required  of  him  to  entitle  him  to  institute  and  maintain  an 
action  for  hia  compensation  under  the  terms  of  the  contract 
for  the  whole  of  the  unexpired  term  thereof.  Indeed,  assum- 
ing that  the  complaint  states  a  cause  of  action,  we  believe  that 
the  plaintiff  has  failed  to  sustain  the  allegations  thereof,  in- 
asmuch as  there  is  no  substantial  evidence,  either  express  or 
constructive,  or,  to  state  it  in  the  strict  language  of  the  law 
of  evidence,  either  direct  or  inferential,  to  support  the  aver- 
ment that  the  defendant  prevented  the  plaintiff  from  proceed- 
ing with  the  performance  of  the  contract  on  his  part 

It  is  hardly  necessary  to  suggest  that,  in  the  consideration 
of  the  points  upon  which  we  feel  impelled  to  reverse  the  case, 
we  have  assumed  without  deciding  that  the  secretary  of  the 
corporation,  Dargitz,  was  duly  vested  with  authority  to  dis- 
charge the  plaintiff. 

The  order  appealed  from  is  reversed. 

Chipman,  P.  J.,  and  Ellison,  J.,  pro  tern,,  concurred. 
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[Civ.  No.  2068.    Second  Appellate  District.— July  20,  1916.] 

JOHN  B.   COX,   Petitioner,  v.   WILLIAM   C.  JEROME, 
as  Auditor  of  the  County  of  Orange,  Respondent. 

Justices  or  the  Peace  —  Compensation  —  Ing&ease  Durino  Term  of 
Opficb — Oonstrucjtion  Of  Constitution. — Justices  of  the  peace  of 
townships  are  included  in  the  officers  referred  to  in  section  9  of 
article  XI  of  the  state  constitution,  which  forbids  an  increase  in 
the  compensation  paid  to  them  during  their  terms  of  office. 

Id. — COUNTY  Oovsbnments— Creation  or  Townships. — ^The  legislature 
is  required,  under  section  4  of  article  XI  of  the  constitution,  to 
establish  a  system  of  county  governments  which  shall  be  uniform 
throughout  the  state,  and  under  this  section  the  legislature  may  pro- 
vide for  township  organization,  but  no  such  township  organization 
has  been  established,  although  the  legislature  from  time  to  time,  by 
various  general  laws  and  statutes  known  as  county  government  acts, 
has  provided  for  a  uniform  government  of  the  counties  and  sub- 
divisions therein,  but  the  townships  mentioned  in  such  acts  have  no 
governmental  machinery  or  officers  so  distinct  from  the  county  as 
to  identify  such  townships  as  being  possessed  of  functions  designed 
to  be  possessed  by  "township  organization"  referred  to  in  section  4 
of  article  XI  of  the  constitution. 

APPLICATION  originally  made  to  the  District  Conrt 
of  Appeal  for  the  Second  Appellate  District  for  a  Writ 
of  Mandate  to  compel  the  Auditor  of  Orange  County  to 
issue  his  warrant  for  services  performed  by  the  Justice 
of  the  Peace  of  Santa  Ana  Township. 

The  facts  are  stated  in  the  opinion  of  the  court 

N.  D.  Meyer,  A.  W.  Rutan,  and  R.  T.  Williams,  for 
Petitioner. 

L.  A.  West,  A.  E.  Koepsel,  and  Walter  Eden,  for  Re- 
spondent 

JAMES,  J. — Petition  for  writ  of  mandate  to  require  re- 
spondent, as  auditor  of  the  county  of  Orange,  to  issue  to 
petitioner  certain  warrants  upon  the  treasury  of  the  county, 
in  payment  of  money  which  it  is  alleged  is  due  to  petitioner 
for  oflRcial  services  performed  as  justice  of  the  peace  of  Santa 
Ana  township.  An  answer  was  filed  raising  issues  of  law 
only,  and  the  matter  has  been  submitted  for  decision. 

81  C»L  App.— 7 


Digitized  by  VjOOQ IC 


93  Ck>z  V.  Jeboms.  [31  CaL  App. 

At  the  time  petitioner  assumed  office  in  January,  1915, 
the  law  provided  that  justices  of  the  peace  should  receive 
from  the  county  for  services  rendered  in  criminal  cases 
the  sum  of  $75  per  month.  On  the  eighth  day  of  August, 
1915,  an  enactment  of  the  legislature  [Stats.  1915,  p.  1032] 
became  of  effect  which  provided  that  in  counties  of  the 
fourteenth  class  and  in  townships  having  a  population  of 
fifteen  thousand  or  over,  the  justices  of  the  peace  should 
receive  for  services  rendered  in  criminal  cases  the  sum  of 
one  hundred  dollars  per  month.  The  township  in  which  peti- 
tioner was  acting  was  found  by  the  census  taken  to  contain 
over  fifteen  thousand  inhabitants,  and  his  claim  was  there- 
after made  for  compensation  at  the  increased  rate.  The  vital 
question  presented  is  as  to  whether,  under  the  constitutional 
prohibition  against  increase  of  compensation  during  the  term 
of  office  of  certain  officials,  petitioner  shall  have  the  benefit 
of  the  larger  amount  for  his  services  in  criminal  cases.  Sec- 
tion 9  of  article  XI  of  the  constitution  provides  as  follows: 
"The  compensation  of  any  county,  city,  town,  or  municipal 
officer  shaU  not  be  increased  after  his  election  or  during  his 
term  of  office.  ..."  It  is  argued  that  a  township  justice 
of  the  peace  is  neither  a  county,  city,  town,  nor  municipal 
officer,  and  that  therefore  there  is  no  constitutional  restraint 
placed  upon  the  legislature  to  increase  the  compensation  of 
such  justice  at  any  time.  The  legislature  is  required,  under 
the  direction  of  section  4  of  article  XI  of  the  constitution, 
to  establish  a  system  of  county  governments  which  shall  be 
uniform  throughout  the  state.  It  is  in  that  section  also  pro- 
vided that  the  legislature  may  provide  for  township  organ- 
ization. But  no  township  organization,  within  the  meaning 
of  the  section  referred  to,  has  been  established.  While  the 
legislature  has  from  time  to  time,  by  various  general  laws 
and  statutes  known  as  county  government  acts,  provided  for 
a  uniform  government  of  the  counties  and  subdivisions 
therein,  it  has  been  held  that  the  townships  mentioned  in 
such  acts  have  no  governmental  machinery  or  officers  so  dis- 
tinct from  the  county  as  to  identify  such  townships  as  being 
possessed  of  functions  designed  to  be  possessed  by  "town- 
ship organization,"  referred  to  in  section  4  of  article  XI 
above  cited.  In  Ex  parte  WaU,  48  Cal.  279,  [17  Am.  Rep. 
425],  it  was  held  that  the  legislature  did  not,  when  they 
divided  the  county  into    townships,  create  "town    govern 
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ments."  It  was  there  said:  ''The  townships  have  neithei 
been  given  personality  nor  any  other  of  the  attributes  of  a 
corporation;  no  official  has  been  named  empowered  to  call 
the  inhabitants  or  voters  together  for  the  purposes  of  con- 
sultation and  joint  action;  no  act  has  been  passed  providing 
for  any  presiding  officer,  or  regulating  the  mode  of  conduct- 
ing business,  or  of  declaring  the  result  of  the  action  of  the 
inhabitants  or  voters  when  assembled.  ..."  It  would 
then  appear  that  in  the  classification  of  township  justices  of 
the  peace,  these  officials  either  must  be  referred  to  as  officers 
of  the  county,  or  become  some  species  of  state  officers.  Under 
the  constitution  as  it  is  now  written  justices  of  the  peace  are 
not  specifically  mentioned  as  belonging  to  the  judicial  depart- 
ment of  the  state;  such  judicial  power  is  declared  to  consist 
of  the  Senate,  the  supreme  court,  district  courts  of  appeal, 
superior  courts,  ''and  such  inferior  courts  as  the  legislature 
may  establish  in  any  incorporated  city  or  town,  township, 
county,  or  city  and  county."  In  the  case  of  People  v.  Cobb, 
133  Cal.  74,  [65  Pac.  325],  the  question  as  to  whether  a  city 
justice  of  the  peace  was  a  city  or  a  county  officer  was  dis- 
cussed, and  while  not  given  precise  definition  in  the  decision, 
the  court  there  said:  "It  may  be  admitted  that  city  justices 
of  the  peace  do  not  come,  or  at  least  do  not  altogether  come, 
within  the  category  of  county  or  township  officers;  but  it  is 
equally  clear  that  they  do  not  come  altogether  within  that 
of  city  officers.  They  cannot,  therefore,  strictly  speaking, 
be  said  to  be  either  county  officers  or  city  officers,  for  that 
would  imply  that  they  were  exclusively  such;  but  without 
much  impropriety  they  may  be  said  to  be  either.  More  accu- 
rately speaking,  they,  as  well  as  county  justices,  form  part 
of  the  judicial  system  of  the  state.  ...  It  does  not  follow, 
however,  from  the  peculiar  nature  of  their  offices,  that  jus- 
tices of  the  peace  or  other  judicial  officers  do  not  constitute 
part  of  county  or  city  governments/'  This  decision  also 
affirms  the  propriety  of  including  provisions  affecting  jus- 
tices of  the  peace  in  the  county  government  acts.  In  reason, 
at  least,  there  would  seem  to  be  no  sound  basis  for  declaring 
that  township  justices  of  the  peace  were  not  intended  to  be 
affected  by  the  provisions  of  section  9,  article  XI,  of  the  con- 
stitution in  the  matter  of  increasing  their  compensation  dur- 
ing their  terms  of  office.  The  legislature  has  not  seen  fit 
to  provide  for  separate  township  government.    The  court 
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intimates  in  the  Cobb  case,  supra,  that  a  city  justice  of  the 
peace  possesses  in  some  measure  qualities  of  a  county  officer. 
In  cases  in  which  the  question  as  to  the  right  to  increase  the 
compensation  of  justices  or  constables  was  involved,  and  there 
have  been  several,  it  has  never  been  denied  that  the  provisions 
of  section  9  of  article  XI  affect  these  officers,  and  the  supreme 
court  has  so  assumed,  without  any  suggestion  that  the  sub- 
ject was  open  for  debate.  We  refer  to  Smith  v.  Mathews, 
155  Cal.  752,  [103  Pac.  199],  and  Crockett  v.  Mathews,  157 
Cal.  153,  [106  Pac.  575]. 

We  are  not  disposed  to  discuss  other  questions  presented 
by  counsel  for  respondent  in  opposition  to  the  prayer  of  the 
petition.  Our  conclusion  is  that  petitioner,  as  justice  of  the 
peace  of  Santa  Ana  township,  is  one  of  the  officers  mentioned 
in  the  constitutional  provision  cited,  which  forbids  an  increase 
in  the  compensation  paid  to  him  during  his  term  of  office. 

The  prayer  for  a  peremptory  writ  is  denied. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  18,  1916. 


[Civ.  No.  1832.    Second  AppeUate  District.— July  21,  1916.] 

CITY  OP  LOS  ANGELES  (a  Municipal  Corporation), 
Respondent,  v.  LOS  ANGELES  PACIFIC  COMPANY 
(a  Corporation)  et  al..  Appellants;  MARTHA  J. 
AYLESWORTH  et  al.,  Defendants. 

Eminent  Domain  —  Pubuc  Park  —  Power  Pole  Linb  and  Proposed 
Subway  Rights  of  Electric  Railroad  Company — Protection  prom 
Condemnation — ^Duty  of  Court. — In  an  action  brought  by  a  mu- 
nicipal corporation  to  condemn  a  large  tract  of  land  for  the  pur- 
poses of  a  public  park,  where  there  ia  included  in  such  tract  certain 
parcels  belonging  to  an  electric  railway  company  and  used  by  it  for 
the  purposes  of  a  power  pole  line  and  certain  other  parcels  which 
the  company  had  acquired  for  the  purpose  of  constructing  and  oper- 
ating a  subway,  it  is  the  duty  of  the  court  to  determine  as  a  matter 
of  fact,  both  as  to  the  pole  line  and  the  subway  parcels,  wherthcr 
th^  had  been  dedicated  to  a  public  use,  upon  which  issue  the  burden 
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of  proof  is  on  the  defendant,  and  if  either  or  both  of  them  were 
devoted  to  a  public  use,  then  the  court  should  determine  as  a 
matter  of  fact  whether  that  and  the  proposed  park  use  were  consist- 
ent, upon  which  issue  the  burden  of  proof  is  on  the  plaintiff,  and 
if  the  respective  uses  are  not  in  fact  wholly  inconsistent,  then  it  is  the 
further  duty  of  the  court  to  fix  the  terms  and  conditions  of  con- 
demnation by  the  city,  and  the  manner  and  extent  of  use  of  the  prop- 
erty "for  each  of  such  purposes.** 

To, — ^Taking  or  Pbopebtt  Albeady  Devoted  to  Public  XJse-^Oonstbuc- 
TION  or  Statxttes. — ^The  statutes  contemplate  the  taking  of  private 
property  for  public  use,  and  also  that  property  already  devoted  to 
public  use  may  be  taken  for  a  more  necessary  public  use,  but  that  in 
the  latter  case  where  the  proposed  new  use  is  also  consistent  with  the 
existing  public  use,  the  two  rights  shall  be  exercised  in  common, 
under  the  terms  and  conditions  appropriate  to  the  case. 

Id. — Takino  or  Property  roB  Pabk  Pubposes  —  Determination  or 
Legislative  Body  or  Municdpauty—How  Pab  Conclusive — CJdN- 
BTRucTioN  or  Pabk  AND  pLAYOBOUND  AcT  AND  Ck)DE. — The  general 
rule  which  is  found  in  section  1241  of  the  Code  of  Civil  Procedure 
and  in  the  Park  and  Playground  Act  (Stats.  1909,  p.  1066  et  seq.)) 
and  which  authorizes  the  legislative  body  of  a  city  to  finally  deter- 
mine that  the  public  necessity  and  convenience  require  that  certain 
land  be  condemned  for  park  purposes,  is  modified  by  subdivision  4  of 
section  1240  of  such  code,  enacted  to  meet  the  specifically  designated 
ease  where  it  is  proposed  to  condemn  land  already  subject  to  an  exist- 
ing public  use ;  and  under  such  a  situation,  while  the  court  will  recog- 
nize as  final  the  determination  of  the  legislative  body  that  the  taking 
of  the  land  is  necessary  for  public  use,  it  is  required  also  to  recognize 
the  existing  public  use,  and  to  provide  for  the  terms  and  conditions 
upon  which  the  existing  use  may  continue,  if  in  fact  the  two  uses 
are  capable  of  coexisting  on  the  same  premises. 

Id.— Los  Angeles  Chaeteb  —  Use  or  Part  or  Pabk  roB  Poweb  Pole 
Line. — The  provision  of  section  119b  of  the  charter  of  the  city  of 
lios  Angeles,  that  all  property  located  therein  which  has  been  or  may 
be  set  apart  or  dedicated  for  the  use  of  the  public  as  a  park  or  parks 
shall  forcrver  remain  inviolate  to  the  use  of  the  public  for  such  pur- 
pose, means  no  more  than  that  when  land  has  been  acquired  by  the 
eity  for  park  uses,  such  land  shall  not  thereafter  be  appropriated 
to  other  uses,  and  does  not  prevent  such  city  from  acquiring  land  for 
park  purposes,  subject  to  the  use  thereof  for  another  purpose  to 
which  it  has  been  dedicated,  where  the  two  uses  are  consistent  and 
capable  of  existing  together. 

Id. — ^Lands  Occupied  pob  Power  Pole  Line  Purposes — Public  Use. — 
The  use  of  land  occupied  by  an  electric  railway  company  for  pole  line 
purposes  is  a  public  use. 

Id. — ^Lands  Acquired  fob  Subway  —  Noncompletion  —  Public  Use. — 
Parcels  of  laud  purchased  and  held  by  an  electric  railway  company 
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for  the  purpose  of  constructing  therein  a  subwaj  are  devoted  to  a 
public  use,  notwithstanding  that  all  parcels  necessary  to  the  con- 
struction of  such  subway  had  not  been  obtained,  where  about  ninety 
per  cent  of  the  parcels  had  been  acquired  and  it  is  shown  to  be  the 
intention  of  the  company  to  complete  the  enterprise. 

ID« — Amount  or  Oompensation — Accbued  Taxes  at  Time  or  Awabo. — 
In  awarding  damages  in  an  action  in  eminent  domain,  section  1249 
of  the  Code  of  Civil  Procedure  excludes  all  consideration  other  than 
the  value  of  the  property  at  the  date  of  the  issuance  of  the  summons 
in  the  action,  and  therefore  no  award  is  permissible  for  taxes  and 
assessments  not  accrued  at  the  time  of  the  award. 

Id. — ^Easement  roB  Pole  Line-— Bight  to  Compensation  roB  TAKmo. — 
An  easement  over  land  for  a  power  pole  line  acquired  by  a  street 
railroad  corporation  is  a  substantial  property  right,  the  value  of 
which  should  be  accounted  for  by  any  other  party  seeking  to  enforce 
a  superior  right  of  eminent  domain  upon  the  same  premises ;  and  the 
owners  of  the  fee  are  not  entitled  to  all  the  compensation  to  be 
allowed  for  the  taking  of  the  land,  if  the  right  of  way  is  to  be  in- 
eluded  in  the  condemnation  without  any  reservation  of  further  right 
of  use  by  the  company. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Lewis  B.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  Karr,  R.  C.  Gtortner,  and  A.  W.  Ashburn,  Jr.,  for 
Appellants. 

Albert  Lee  Stephens,  City  Attorney,  and  Charles  S.  Bur- 
nell,  Assistant  City  Attorney,  for  Bespondent. 

CONBEY,  P.  J. — ^Appeal  from  interlocutory  judgment  of 
condemnation  and  from  an  order  denying  motion  for  new 
trial. 

This  action  was  brought  for  the  condemnation  of  a  large 
tract  of  land  within  the  city  of  Los  Angeles  for  the  purpose 
of  a  projected  public  park,  commonly  known  as  ''Silver  Lake 
Park.*'  The  action  was  brought  after  and  pursuant  to  pro- 
ceedings by  the  city  council  of  the  city  of  Los  Angeles,  which 
said  proceedings  were  had  in  accordance  with  the  provisions 
of  the  ''Park  and  Playground  Act  of  1909''  (found  at  page 
lOGf)  et  seq.,  Stats.  1909).  Included  with  the  land  sought  to 
be  condemned  were  certain  parcels  belonging  to  appellants 
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herein  and  designated  as  parcels  43,  46,  86,  87,  92,  93,  and  94; 
also  a  certain  other  parcel  of  land  claimed  by  the  defendant 
railway  company  as  belonging  to  it  by  virtue  of  dedication 
to  public  use  and  occupied  by  it  for  pole  line  purposes,  which 
parcel  is  not  separately  described  in  the  complaint,  but  is 
described  in  the  answer  and  amendment  to  answer  of  appel- 
lants, and  was  at  the  trial  of  this  action  designated,  for  con- 
venience, as  parcel  46V^  Parcels  Nos.  86,  87,  92,  93,  and 
94  stand  of  record  in  the  name  of  the  Los  Angeles  Pacific 
Land  Company,  but  that  company  holds  the  same  as  trustee 
for  the  Pacific  Electric  Railway  Company,  the  land  company 
having  been  formed  as  a  matter  of  convenience  in  holding 
lands  for  the  railway  company,  and  all  of  the  money  for 
the  purchase  of  said  lands  having  been  advanced  by  the  rail- 
way company,  which  owns  all  of  the  stock  of  the  land  com- 
pany. The  Los  Angeles  Pacific  Company  is  merely  the 
predecessor  of  the  Pacific  Electric  Railway  Company,  and 
has  been  absorbed  into  the  latter  company  by  a  consolidation 
under  section  473  of  the  Civil  Code.  Parcels  43,  46,  and  46V^ 
are,  and  at  the  time  of  the  commencement  of  this  action,  on 
January  18,  1913,  were,  being  used  for  the  purposes  of  a 
high  tension  electric  power  transmission  line  extending  from 
defendant's  Olive  substation  on  Sunset  Boulevard,  across  the 
proposed  parkway  in  a  general  southwesterly  direction.  This 
pole  line  carries  fifteen  thousand  volts  of  electricity,  which 
form  the  chief  supply  of  energy  for  the  operation  of  defend- 
ant's cars  over  its  western  division,  which  includes  all  of 
Hollywood,  Beverly,  Sawtelle,  Santa  Monica,  and  several  other 
west  coast  beaches.  Parcels  87,  93,  and  94  were  prior  to  the 
commencement  of  this  action  acquired  for  the  purpose  of  con- 
structing and  operating  an  electric  railroad  subway  from  de- 
fendant's TTill  Street  station,  Los  Angeles,  to  its  Vineyard 
station  at  the  westerly  city  limits.  The  subway  has  not  been 
actually  constructed,  and  the  court  found  that  these  parcels 
of  land,  which  form  but  part  of  a  long  strip  of  land,  acquired 
and  held  as  a  right  of  way  for  electric  railroad  subway  pur- 
poses, had  not  'been  devoted  to  public  use. 

Parcels  86  and  92,  it  is  admitted,  have  never  been  devoted 
to  public  use,  and  with  respect  to  those  parcels  no  complaint 
is  made  by  appellants  which  will  require  separate  considera- 
tion. 
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The  court  refused  to  reserve  in  its  judgment  any  electric 
railroad  power  pole  line  or  subway  rights  to  these  defendants 
or  to  limit  the  plaintiff's  taking  to  an  estate  subject  to  the 
existing  pole  line  and  subway  rights.  The  lands  are  by  the 
judgment  condemned  in  f  ee,  and  in  effect  it  requires  the  elim- 
ination of  the  power  pole  line  and  subway  from  the  parkway 
district.  The  court  also  denied  the  defendant  any  award 
for  the  taking  of  pole  line  parcel  46V^.  The  court,  while  it 
made  allowances  to  defendants  for  certain  taxes  and  assess- 
ments which  accrued  since  the  commencement  of  this  action, 
refused  to  provide  for  payment  to  defendants  of  other  taxes 
and  assessments  which  may  be  levied  upon  the  condemned 
lands  before  the  entry  of  final  judgment  and  payment  of 
awards. 

Among  the  principal  points  which  appellants  urge  upon 
this  appeal  are  the  following: 

1.  That  the  court  erred  in  refusing  to  preserve  to  de- 
fendants their  existing  electric  railroad  power  pole  line  and 
subway  rights  in  parcels  43,  46,  46V^,  87,  93,  and  94. 

2.  That  the  court  erred  in  refusing  to  make  allowance  for 
accruing  taxes  and  assessments  as  requested  by  defendants. 

3.  That  an  award  should  have  been  made  for  the  taking 
of  pole  line  parcel  46^ 

Also,  that  the  court  failed  to  find  upon  important  issues  of 
fact,  and  that  certain  material  findings  fail  of  support  in 
the  evidence. 

An  issue  as  to  consistency  between  the  proposed  park  use 
and  the  existing  uses  claimed  by  appellants,  and  of  the  right 
to  a  reservation  of  the  right  of  common  user,  was  raised  by 
the  answer,  which  besides  denying  the  necessity  of  taking 
the  whole  or  any  part  of  the  land  for  park  purposes,  also 
set  forth  the  existing  public  uses  to  which  the  lands  of  de- 
fendants had  been  devoted  by  them,  and  alleged  damages 
which  will  accrue  to  portions  not  sought  to  be  condemned, 
unless  such  reservation  of  the  right  of  common  user  be  allowed. 
This  issue  is  not  met  by  the  findings,  except  by  finding  that 
**it  is  necessary  that  the  plaintiff  take  and  condemn  for 
public  use"  the  described  land.  It  is  also  found,  in  effect, 
that  the  subway  parcels  are  not  devoted  to  public  use.  There 
is  no  specific  finding  that  the  taking  of  an  unqualified  fee  is 
necessary  for  the  purpose  for  which  the  plaintiff  is  condemn- 
ing, but  the  court,  as  a  conclusion  of  law,  holds  "that  the 
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plaintiff  is  entitled  to  an  interlocutory  judgment  adjudging 
that  .  .  .  said  property  be  condemned  in  fee  to  the  use  of  the 
plaintiff  for  public  park  purposes."  In  the  absence  of  quali- 
fication,  this  must  mean  an  absolute,  unconditional  fee,  ever 
free  from  all  rights  on  the  part  of  the  defendants  to  use  the 
premises  for  either  electric  railroad,  power  pole  line,  or  subway 
purposes. 

Appellants  contend,  and  it  is  not  denied,  that  the  court 
treated  this  question  as  a  question  of  law  and  not  as  one  of 
fact.  The  court  deemed  itself  bound  by  the  decision  of  the 
dly  council  to  take  the  fee  of  the  lands  described  in  the  ordi- 
nance of  intention,  because  the  legislature,  in  the  court's  opin- 
ion, had  delegated  to  the  city  council  the  determination  of  the 
question  of  what  lands  should  be  taken  and  what  estate  therein 
should  be  taken  for  park  or  playground  purposes,  and  assumed 
that  that  determination  was,  under  the  park  act,  final,  and 
deprived  the  court  of  any  power  whatever  to  pass  upon  these 
questions  which  appellants  say  are  delegated  to  the  court 
under  sections  1240  and  1247a  of  the  Code  of  Civil  Procedure. 
The  court  treated  it  as  a  question  of  necessity,  and  determined 
the  case  upon  a  solution  of  the  question  of  whether  the  coun- 
cil's decision  is  conclusive  as  to  the  necessity  of  taking  any 
particular  land  for  a  given  improvement,  and  the  necessity 
of  taking  the  entire  estate  in  the  land. 

The  ''Park  and  Playground  Act  of  1909,"  in  section  7 
thereof,  referring  to  condemnation  of  land  for  park  pur- 
poses, reads  as  follows:  **The  complaint  shall  set  forth,  or 
state  the  effect  of,  the  ordinance  of  intention,  and  the  or- 
dinance ordering  the  improvement,  but  need  not  set  up  any 
other  proceedings  had  before  the  bringing  of  the  action.  Said 
ordinances  shall  be  conclusive  evidence,  in  such  action,  of  the 
public  necessity  of  the  proposed  improvement."  As  stated 
in  the  complaint  and  found  by  the  court,  the  city  council  by 
its  ordinance,  adopted  by  a  vote  of  more  than  two-thirds  of 
its  members,  declared  that  the  public  interest  and  convenience 
required  that  the  described  lands  be  acquired  for  park  pur- 
poses, and  that  for  that  purpose  it  is  necessary  that  the  plain- 
tiff take  and  condemn  for  public  use  the  said  lands;  and  the 
court,  relying  upon  that  ordinance,  and  without  other  evi- 
dence showinsr  the  necessity  for  the  taking,  made  its  findings 
as  we  have  stated. 
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Section  5  of  the  Park  and  Playground  Act  provides  for 
a  condemnation  action  to  be  brought,  pursuant  to  direction 
therefor  by  the  city  council;  and  section  6  declares  that  ''said 
action  shall  in  all  respects  be  subject  to  and  governed  by  such 
provisions  of  the  Code  of  Civil  Procedure  now  existing,  or 
that  may  be  hereafter  adopted  as  may  be  applicable  thereto, 
except  in  the  particulars  otherwise  provided  for  in  this  act." 
The  procedure  in  condemnation  is  outlined  in  the  title  on 
Eminent  Domain,  section  1237  et  seq.  of  the  Code  of  Civil 
Procedure.  Section  1241,  as  in  force  in  January,  1913,  when 
this  action  was  commenced,  provides  that  **  Before  property 
can  be  taken,  it  must  appear:  ...  2.  That  the  taking  is 
necessary  to  such  use."  By  an  amendment  in  force  on 
August  10,  1913  (before  this  action  came  on  for  trial),  the 
following  addition  was  made  to  subdivision  2  of  that  section : 
'*  Provided,  when  the  legislative  body  of  a  county,  city  and 
county,  or  an  incorporated  city  or  town,  shall,  by  resolution 
or  ordinance,  adopted  by  vote  of  two-thirds  of  all  its  mem- 
bers, have  found  and  determined  that  the  public  interest  and 
necessity  require  the  acquisition,  construction  or  completion, 
by  such  county,  city  and  county,  or  incorporated  city  or  town, 
of  any  proposed  public  utility,  or  any  public  improvement,  and 
that  the  property  described  in  such  resolution  or  ordinance 
is  necessary  therefor,  such  resolution  or  ordinance  shall  be 
conclusive  evidence;  (a)  of  the  public  necessity  of  such  pro- 
posed public  utility  or  public  improvement;  (b)  that  such 
property  is  necessary  therefor,  and  (c)  that  such  proposed 
public  utility  or  public  improvement  is  planned  or  located 
in  the  manner  which  will  be  most  compatible  with  the  greatest 
public  good,  and  the  least  private  injury ;  provided,  that  said 
resolution  or  ordinance  shall  not  be  such  conclusive  evidence 
in  the  case  of  the  taking  by  any  county,  city  and  county,  or 
incorporated  city  or  town,  of  property  located  outside  of  the 
territorial  limits  thereof." 

Section  1240  of  the  Code  of  Civil  Procedure,  as  in  force 
in  January,  1913  [Stats.  1911,  p.  620],  provides  that  *'The 
private  property  which  may  be  taken  under  this  title  includes : 
...  4.  Property  appropriated  to  public  use;  but  such  prop- 
erty shall  not  be  taken  unless  for  a  more  necessary  public 
use  than  that  to  which  it  has  already  been  appropriated; 
provided,  that  where  any  such  property  has  been  so  appro- 
priated by  any  individual,  firm  or  private  corporation,  the 
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use  thereof  for  a  public  street  or  highway  of  a  municipal 
corporation,  or  the  use  thereof  by  a  municipal  corporation 
for  the  same  public  purpose  to  which  it  has  been  so  appro- 
priated, shall  be  deemed  more  necessary  uses  than  the  public 
use  to  which  such  property  has  been  already  appropriated; 
and  provided,  further,  thai  where  property  already  appro- 
priated to  a  public  use  or  purpose,  by  any  person,  firm  or 
private  corporation,  is  sought  to  he  taken  by  a  municipcU  cor- 
poration, for  another  public  use  or  purpose,  which  is  con^ 
sistent  unth  the  contiwuance  of  the  u^e  of  such  property  or 
some  portion  thereof  for  such  existing  purpose,  to  the  same 
extent  as  such  property  is  then  used,  or  to  a  less  or  modified 
extent,  then  the  right  to  use  such  property  for  such  proposed 
public  purpose,  in  common  with  such  other  u^e  or  purpose, 
either  as  then  existing,  or  to  a  less  or  modified  extent,  may 
he  taken  by  such  municipal  corporation,  and  the  cowrt  maj^ 
fix  the  terms  and  conditions  upon  which  such  property  may 
he  so  taken,  and  the  m/mn^r  and  extent  of  the  use  thereo) 
for  each  of  such  public  purposes,  and  may  order  the  removal 
or  relocation  of  any  structures  or  im/provem^nis  therein  or 
thereon,  so  far  as  may  be  required  by  such  such  common  use," 
By  amendment  in  force  August  10,  1913,  said  subdivision  4 
was  amended  to  read  as  follows:  ''Property  appropriated  to 
public  use ;  but  such  property  shall  not  be  taken  unless  for  a 
more  necessary  public  use  than  that  to  which  it  has  already 
been  appropriated;  provided,  that  where  any  such  property 
has  been  so  appropriated  by  any  individual,  firm  or  private 
corporation,  the  use  thereof  for  a  public  street  or  highway  of 
a  county,  city  and  county,  or  incorporated  city  or  town  or  the 
use  thereof  by  a  county,  city  and  county,  or  any  incorporated 
city  or  town  or  municipal  water  district,  for  the  same  public 
purpose  to  which  it  has  been  so  appropriated,  or  for  any  other 
public  purpose,  shall  be  deemed  more  necessary  uses  than 
the  public  use  to  which  such  property  has  already  been  appro- 
priated ;  and  provided,  further,  that  where  property  already 
appropriated  to  a  public  use  or  purpose  by  any  person,  firm 
or  private  corporation,  is  sought  to  be  taken  by  a  county, 
city  and  county,  incorporated  city  or  town,  or  municipal  water 
district,  for  another  public  use  or  purpose,  which  is  con- 
sistent with  the  continuance  of  the  use  of  such  property  or 
some  portion  thereof  for  such  existing  purpose,  to  the  same 
ei^t^nt  as  such  property  is  then  used,  or  to  a  less  or  modified 
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extent,  then  the  right  to  use  such  property  for  such  proposed 
public  purpose,  in  common  with  such  other  use  or  purpose, 
either  as  then  existing,  or  to  a  less  or  modified  extent,  may 
be  taken  by  such  county,  city  and  county,  incorporated  city 
or  town,  or  municipal  water  district,  and  the  court  may  fix 
the  terms  and  conditions  upon  which  such  property  may  be 
so  taken,  and  the  manner  and  extent  of  the  use  thereof  for 
each  of  such  public  purposes,  and  may  order  the  removal 
or  relocation  of  any  structures  or  improvements  therein  or 
thereon,  so  far  as  may  be  required  by  such  common  use.  But 
property  appropriated  to  the  use  of  any  county,  city  and 
county,  incorporated  city  or  town  or  municipal  water  district, 
may  not  be  taken  by  any  other  county,  city  and  county,  in- 
corporated city  or  town,  or  municipal  water  district  while 
such  property  is  so  appropriated  and  used  for  the  public  pur- 
poses for  which  it  has  been  so  appropriated.''  Section  1247a 
of  the  Code  of  Civil  Procedure  reads  as  follows:  *'The  court 
shall  also  have  power  to  regulate  and  determine  the  place 
and  manner  of  removing  or  relocating  structures  or  improve- 
ments, or  of  enjoying  the  common  use  mentioned  in  the  fourth 
subdivision  of  section  1240." 

No  one  here  denies  that  the  power  to  finally  determine  the 
necessity  of  taking  specified  property  for  a  public  use  may 
be  delegated  to  a  city  council.  The  questions  now  at  issue  are 
to  be  settled  by  reading  the  Park  and  Playground  Act  to- 
gether with  the  code  provisions  applicable  to  the  case,  and 
thereby  ascertaining  the  legislative  will.  The  statutes  con- 
template the  taking  of  private  property  for  public  use.  They 
also  contemplate  fhaX  property  already  devoted  to  a  public 
use  may  be  taken  for  a  more  necessary  public  use.  They 
further  contemplate  that  where  it  is  proposed  to  take  for 
public  use  property  already  devoted  to  a  public  use,  and  where 
the  proposed  new  use  is  also  consistent  with  the  existing  public 
use,  the  two  rights  shall  be  exercised  in  common,  under  the 
terms  and  conditions  appropriate  to  the  case.  To  meet  this 
particular  situation,  section  1240  of  the  Code  of  Civil  Pro- 
cedure, in  subdivision  4  thereof,  authorizes  the  court  in  its 
decree  of  condemnation,  to  "fix  the  terms  and  conditions  upon 
which  such  property  may  be  so  taken,  and  the  manner  and 
extent  of  the  use  thereof  for  each  of  such  public  purposes." 
In  the  comparative  construction  of  statutes,  they  are  to  be 
harmonized  as  fully  as  may  be,  so  as  to  give  them  complete 
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and  reasonable  effect.  An  apt  meana  to  this  end  is  obtained 
by  permitting  a  statute,  applicable  to  a  particular  class  of 
facts,  to  operate  as  a  modification  of  statutes  of  broad  and 
general  scope.  So  here  we  may  assume  that  the  general  rule 
as  found  in  section  1241  of  the  Code  of  Civil  Procedure  and 
in  the  Park  and  Playground  Act  authorizes  the  city  council, 
in  an  ordinance  like  that  here  in  question,  to  finally  determine 
that  the  public  necessity  and  convenience  require  that  certain 
described  land  be  condemned  for  park  purposes.  But  this 
general  rule  is  modified  by  subdivision  4  of  section  1240,  en- 
acted to  meet  the  specifically  designated  case  where  it  is  pro- 
posed to  condemn  land  already  subject  to  an  existing  public 
use.  In  this  particular  situation,  while  the  court,  under  the 
above  assumption,  will  recognize  as  final  the  determination  of 
the  council  that  the  taking  of  the  land  is  necessary  for  the 
proposed  use,  it  is  required  also  to  recognize  the  existing  pub- 
lic use,  and  to  provide  for  the  terms  and  conditions  upon 
which  the  existing  use  may  continue,  if  in  fact  the  two  uses 
are  capable  of  coexisting  on  the  same  premises.  It  is  not 
uncommon  to  have  railroads  in  parks,  and  their  presence  has 
been  so  regulated  that  they  aided  in  making  the  parks  acces- 
sible, without  interfering  with  safe  administration  of  both  of 
those  public  uses.  {People  v.  Park  and  Ocean  R.  R.  Co.,  76 
Cal.  156,  [18  Pac.  141].)  Respondent's  counsel  argue  that 
these  principles  can  have  no  application  in  this  case,  because 
the  use  for  which  the  city  seeks  to  take  the  property  is  not, 
and  under  the  law  cannot  be,  consistent  with  the  existing  use 
of  the  property.  They  say  that  the  use  of  the  property  either 
for  the  purpose  of  maintaining  a  pole  line  thereover  or  a  sub- 
way thereunder  is  not,  and  as  a  matter  of  law  cannot  be, 
consistent  with  its  use  for  park  purposes,  since  the  organic 
law  governing  the  city  of  Los  Angeles  prohibits  the  use  of 
park  lands  for  any  other  purpose  whatsoever.  The  property 
sought  to  be  condemned  in  this  action  is  sought  to  be  taken 
for  the  purpose  of  a  public  park  and  for  no  other  purpose, 
and  the  charter  of  the  city  of  Los  Angeles  provides:  **A11 
lands  and  real  property  located  in  the  city  of  Los  Angeles 
which  have  been  heretofore,  or  which  may  be  hereafter,  set 
apart  or  dedicated  for  the  use  of  the  public  as  a  public  park 
or  parks,  shall  forever  remain  to  the  use  of  the  public  as  such 
park  or  parks,  inviolate,  and  no  part  of  said  lands  or  real 
property  shall  ever  be  used  or  occupied  for  any  other  pur- 
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pose.'*  (Charter  of  the  City  of  Los  Angdes,  sec.  119b,  Stats. 
1911,  p.  2113.) 

Under  this  provision,  it  is  contended  that  the  city  has  no 
power  to  permit  the  use  of  any  part  of  a  public  park  for  the 
maintenance  of  a  power  line  or  of  a  railroad,  either  above, 
on,  or  below  the  surface  of  the  ground ;  that  the  use  of  park 
lands  for  such  purposes  would  be  unlawful,  and  the  city  would 
not  have  the  power  to  condemn  land  for  park  purposes  sub- 
ject to  a  use  prohibited  by  the  charter;  therefore,  they  say, 
it  follows  that  the  use  which  the  city  intends  to  make  of  the 
land  sought  to  be  taken  is  not,  and  under  the  law  cannot  be, 
consistent  with  the  continuance  in  use  of  such  land  for  pole 
line  purposes,  or  for  the  projected  subway,  and  neither  the 
court,  the  city  council,  nor  any  other  tribunal  would  have 
the  power  to  find  or  declare  that  the  use  of  the  land  for  park 
purposes  was  consistent  with  its  use  for  any  other  purpose, 
and  for  these  reasons  that  the  court  was  not  only  not  reqtiired 
to  pass  upon  the  question  of  consistency,  but  was  without  any 
power  whatsoever  to  do  so. 

In  response  to  the  above  contention  we  may  observe,  by  the 
way,  that  the  ordinance  upon  which  respondent  relies  does 
except  from  condemnation  certain  railroad  rights  of  way 
located  within  the  limits  of  the  proposed  park,  and  those 
exceptions  are  carried  into  the  judgment  of  condemnation. 
It  is  also  worthy  of  note  that  the  pole  line  and  the  right  of 
way  for  a  subway  pertain  to  a  railroad  which  extends  beyond 
the  city  limits  and  is  under  state  control.  If  respondent's 
theory  of  the  case  is  to  be  accepted,  it  will  follow  that  a  state 
or  interstate  railway,  having  established  rights  of  way,  tracks, 
and  depots  within  the  city,  may  be  excluded  from  the  city 
by  virtue  of  a  city  ordinance  ordering  that  the  lands  thus 
occupied  shall  be  taken  and  included  within  a  city  park,  and 
the  courts  must  obey  such  legislative  mandate  by  condemn- 
ing the  property,  without  the  right  to  make  any  inquiry  as 
to  the  consistency  of  the  public  uses,  or  to  prescribe  conditions 
under  which  the  several  uses  may  coexist.  Under  the  statutes 
to  which  we  have  referred,  we  do  not  perceive  that  any  such 
extraordinary  limitations  have  been  drawn  around  the  judi- 
cial power  as  vested  in  the  courts.  And  giving  to  the  above- 
quoted  section  of  the  city  charter  its  full  effect  in  any  case 
to  which,  within  the  limits  of  the  state  constitution,  it  may 
be  applied,  it  means  no  more  than  that  when  land  has  been 
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acquired  by  the  city  for  park  uses,  such  land  shall  not  there- 
after be  appropriated  to  other  uses. 

Respondent's  counsel  insist  that  the  use  of  the  land  occu- 
pied by  appellants  for  pole  line  purposes  is  not  a  public  use, 
because  the  power  is  furnished  only  to  the  railway  company 
and  not  to  the  general  public.  They  rely  upon  authorities 
which  they  claim  in  support  of  the  proposition  that  a  power 
pole  line  furnishing  electric  power  to  operate  the  cars  of  a 
railway  company  is  not  a  part  of  the  railroad  or  a  necessary 
adjunct  thereto,  in  aid  of  which  such  company  would  be 
entitled  to  exercise  the  power  of  eminent  domain.  Conspicu- 
ous among  the  decisions  to  which  they  refer  is  Re  Condemnct- 
iion  of  Land  by  Rhode  Island  Suburban  Ry.  Co.,  22  R.  I.  455, 
[52  L.  E.  A.  879,  48  Atl.  590],  The  action  was  one  wherein 
the  railway  company  sought  to  condemn  a  lot  for  a  power- 
house, to  generate  electricity  for  its  lines  of  road,  for  coal 
pockets  for  the  storage  of  coal,  and  for  a  conduit  to  carry 
water  from  the  river  to  the  engine.  The  supreme  court  of 
Rhode  Island  set  aside  the  judgment  in  favor  of  petitioner 
and  ordered  a  new  trial.  The  court  conceded  that  it  is  not 
always  necessary  that  the  public  use  be  direct  and  obvious. 
"There  is  a  class  of  cases  where  the  public  does  not  use  the 
land  itself,  and  yet  the  public  necessity  is  so  direct  and  obvi- 
ous as  to  imply  a  public  use.  Such,  for  example,  are  cases 
of  taking  land  for  engine-houses,  car-houses,  and  repair-shops 
on  steam  railroads.  These  buildings  must  necessarily  be  con- 
tiguous to  the  railroad,  and,  while  the  public  may  not  use  the 
buildings  as  such,  yet  they  are  of  such  a  character  that,  with- 
out them,  the  public  could  not  adequately  use  the  railroad 
itself.  They  are  in  fact  a  part  of  the  railroad.  In  some  cases 
land  for  the  storage  of  wood  and  coal  for  steam  railroads  has 
been  held  to  be  taken  for  a  public  use.  In  all  of  these  cases, 
however,  a  particular  location  is  made  necessary,  because  of 
the  requirements  of  the  steam  railroads."  The  court  was  of 
the  opinion  that  these  considerations  do  not  apply  to  an  elec- 
tric railroad,  since  in  the  latter  case  there  is  a  wide  area  of 
location  and  consequent  freedom  of  choice,  as  contrasted  with 
the  imperative  necessity  which  is  usually  found  on  steam  rail- 
roads for  a  particular  location.  ''Neither  is  it  of  interest  to 
the  public  whether  the  cars  are  run  by  trolley  or  by  storage 
batteries.  The  company  is  not  limited  to  a  particular  loca- 
tion for  a  power-house,  for  coal  pockets,  or  for  a  water  sup^ 
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ply."  The  foregoing  decision  was  discussed  in  Rockingham 
County  Light  &  Power  Co,  v.  Eolhs,  72  N.  H.  531,  [66  L.  R.  A. 
581,  58  Atl.  46] ,  where  that  court  expressed  a  different  view 
of  the  matter,  and  pointed  out  the  reason  why  greater  free- 
dom of  choice  of  location  in  the  case  of  an  electric  road  does 
not  interfere  with  the  element  of  necessity  in  determining 
the  right  of  condemnation.  ''It  is  probable  that  in  many 
cases  the  establishment  and  operation  of  electric  railways  for 
the  accommodation  of  the  public  will  depend  upon  the  pos- 
sibility of  generating  or  collecting  electricity  at  a  low  cost 
A  water-power,  or  a  port  at  which  coal  may  be  landed  from 
sea-going  vessels  directly  into  the  coal  pockets  of  a  power- 
house, will  render  it  possible  to  furnish  electric  railway  facili- 
ties for  public  use  at  points  situated  many  miles  distant  from 
the  water-power  or  port,  that  could  not  otherwise  be  fur- 
nished at  all,  or,  at  least,  without  much  greater  cost  to  the 
public.  In  such  cases  the  imperativeness  of  the  necessity 
attaches  to  the  freedom  of  choice  as  to  location,  rather  than 
to  the  proximity  of  a  particular  location  to  the  railroad  line. 
If  land  adjoining  an  electric  railway  may  be  taken  for  a 
power-house — as  to  which  there  can  be  no  doubt — ^no  good 
reason  is  apparent  why  land  at  a  distance  may  not  be  taken 
if  the  public  good  so  requires.  Of  course,  if  land  located  at 
a  distance  may  be  taken  for  a  power-house,  t^  must  follow  that 
necessary  land,  or  rights  in  land,  may  be  taken  for  construct- 
ing and  mmntaining  a  line  of  ioires  between  the  power-house 
and  the  railway."  Without  entering  into  a  discussion  of  the 
lines  of  decision  illustrated  above — ^there  being  apparently  no 
California  decision  directly  meeting  the  specific  case — ^we  are 
of  the  opinion  that  the  power  pole  lines  in  question  here  are 
devoted  to  a  public  use  as  part  of  the  railway  system  operated 
by  the  Pacific  Electric  Railway  Company.  In  their  principal 
essentials,  electric  railroads  now  have  the  same  legal  status 
as  steam  railroads.     (Civ.  Code,  sec.  465a.) 

Section  465  of  the  Civil  Code  says:  "Every  railroad  corpo- 
ration has  power :  ...  3.  To  purchase,  •  •  .  hold  and  use  all 
such  real  estate  and  other  property  as  may  be  absolutely  neces- 
sary for  the  construction  and  maintenance  of  such  railroads, 
and  for  all  stations,  depots  and  other  purposes  necessary  to 
successfully  work  and  conduct  the  business  of  the  road; 
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"4.  To  lay  out  its  road  .  .  .  and  to  construct  and  main- 
tain the  same,  .  .  .  with  such  appendages  and  adjuncts  as 
may  be  necessary  for  the  convenient  use  of  the  same ; 

"7.  To  purchase  lands  ...  to  be  used  in  the  construction 
and  maintenance  of  its  road,  and  all  necessary  appendages 
and  adjuncts,  or  acquire  them  in  the  manner  provided  in  title 
seven,  part  three,  Code  of  Civil  Procedure,  for  the  condem- 
nation of  lands." 

Since,  as  we  have  concluded,  parcels  43,  46,  and  46Vi  have 
been  dedicated  to  public  use,  it  becomes  the  duty  of  the  court 
to  determine,  as  a  matter  of  fact,  the  issue  raised  as  to  the 
consistency  or  inconsistency  of  that  use  with  the  proposed 
park  use.  If  the  respective  uses  are  not  in  fact  wholly  in- 
consistent, then  it  was  the  further  duty  of  the  court  to  fix 
the  terms  and  conditions  of  condemnation  by  the  city,  and 
the  manner  and  extent  of  use  of  the  property  "for  each  of 
such  purposes." 

The  same  result  would  follow  as  to  the  so-called  subway 
parcels,  if  in  fact  they  were  devoted  to  public  use  as  subways 
of  the  railroad  prior  to  the  commencement  of  proceedings  by 
the  city  for  the  creation  of  the  proposed  park.  As  to  each 
of  these  parcels,  the  finding  of  fact,  based  upon  undisputed 
evidence,  is  that  the  land  was  purchased  and  is  held  by  the 
defendant  Los  Angeles  Pacific  Land  Company  "for  a  special 
and  peculiar  purpose  and  use,  to  wit,  for  the  purpose  of  con- 
structing therein,  thereunder  and  over,  and  in  and  along  its 
lands  extending  from  a  point  in  the  vicinity  of  Fourth  and 
Hill  Streets  in  the  city  of  Los  Angeles,  in  a  general  westerly 
and  southerly  direction  through  said  parcel  to  the  westerly 
city  limits  of  the  city  of  Los  Angeles  and  beyond  to  a  point 
of  connection  in  the  railroad  of  the  Pacific  Electric  Railway 
Company  at  or  near  Vineyard  station,  a  railroad  to  be  oper- 
ated through  a  subway ;  but  in  this  connection  the  court  finds 
the  fact  to  be  that  said  land  was  not  at  the  commencement 
of  this  action  and  is  not  now,  and  never  has  been,  used  for 
such  purposes;  and  further,  that  said  defendant  has  not 
acquired  either  the  fee  to  or  easements  or  rights  of  way  under 
or  over,  or  any  other  interests  in,  such  entire  strip  of  land 
between  said  terminal  points  as  would  be  necessary  in  order 
to  enable  it  to  construct  and  operate  such  railroad,  nor  has 
it  acquired  any  franchise  so  to  do."  Although  the  title  to 
Ute  parcels  in  question  is  held  in  the  name  of  the  land  com- 

81  Cat  App 


Digitized  by  VjOOQ IC 


114    Los  Angeles  v.  Lios  Angeles  Pacifio  Co.    [31  Cal.  App. 

pany,  the  consideration  therefor  was  paid  by  the  railway  com- 
pany, and  the  land  is  held  for  its  use  for  the  purpose  stated 
in  the  findings.  The  entire  expenditures  made  by  the  defend- 
ant in  purchasing  the  property  required  by  it  for  the  pro- 
posed subway  exceeded  two  millions  of  dollars,  and  there  is 
a  great  public  need  for  a  subway,  to  relieve  the  congestion 
of  traflSc  on  the  street  surfaces  of  the  city.  The  enterprise, 
although  delayed,  has  not  been,  in  any  sense  of  the  word, 
abandoned  by  the  railway  company.  About  ninety  per  cent 
of  the  right  of  way  therefor  has  been  acquired.  All  of  this 
is  shown  by  uncontradicted  evidence.  The  judgment  of  the 
court  below,  in  its  relation  to  the  matter  of  the  subway,  pro- 
ceeds upon  the  theory  that,  under  the  facts  found,  these  par- 
cels were  not  already  devoted  to  public  use,  but  should  be 
treated  as  private  property. 

"It  is  property  appropriated  to  public  use,  which  is  .  .  . 
protected  from  condemnation  except  *for  a  more  necessary 
public  use';  and  as  to  lands  owned  by  defendant,  but  which 
have  not  been  thus  appropriated,  and  are  not  likely  in  the 
future  to  be  needed  for  the  existing  public  use,  the  inhibition 
does  not  apply."  {Southern  Pac.  R.  B.  Co.  v.  Southern  Cal. 
Ry.  Co.,  Ill  Cal.  221,  [43  Pac.  602].)  In  that  case  it  was 
clear  that  the  strip  of  land  sought  to  be  condemned — although 
located  within  the  limits  of  a  tract  acquired  by  defendant  as 
part  of  its  right  of  way — ^was  not  in  use  by  the  defendant  and 
would  not  probably  be  needed  for  railroad  purposes.  The 
defendant  had  completed  its  road  upon  adjacent  land,  and 
had  ample  room  thereon  for  its  business.  We  are  plainly 
left  to  infer  that  if  the  execution  of  its  plans  had  been  merely 
unfinished,  and  if  the  orderly  completion  of  the  work  under 
those  plans  had  required  that  defendant  use  for  railroad  pur- 
poses the  land  sought  to  be  condemned  for  the  use  of  the 
plaintiff,  the  claimed  prior  devotion  thereof  to  public  use  by 
the  defendant  would  have  been  sustained.  From  the  findings 
quoted  above,  it  seems  that  the  court,  in  determining  that 
the  parcels  in  question  have  not  been  appropriated  to  a  public 
use,  placed  its  principal  stress  upon  the  facts  that  appellants 
have  not  yet  acquired  title  to  all  of  the  property  necessary 
to  complete  the  strip  over  which  they  expect  to  construct  the 
proposed  lines,  and  have  not  obtained  any  franchise  allowing 
the  road  to  be  constructed  across  the  streets  which  intersect 
the  strip.    We  cannot  subscribe  to  the  doctrine  that  no  part 
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of  a  right  of  way  may  be  considered  as  having  been  devoted 
to  the  public  use  for  which  it  has  been  acquired,  until  all  of 
the  right  of  way  has  been  acquired.  That  rule  would  place 
unreasonable  and  unnecessary  obstacles  in  the  way  of  such 
enterprises.  It  is  sufficient  that  a  corporation  in  charge  of 
a  public  use,  in  the  due  prosecution  of  its  enterprise,  has  law- 
fully obtained  for  that  use  property  necessary  therefor,  with 
a  reasonable  prospect  that  the  work  will  be  carried  to  comple- 
tion. And  tiie  prior  ownership  of  a  franchise  relating  to 
street  crossings  is  not  essential  to  the  right  to  condemn,  or  to 
hold  for  the  proposed  use,  other  portions  of  the  right  of  way. 
{Tuolumne  Water  etc.  Co.  v.  Frederick,  13  Cal.  App.  498, 
[llOPac.  134].) 

It  is  our  opinion  that  the  court  in  its  findings  should  have 
determined  as  a  matter  of  fact,  both  as  to  the  pole  line  and 
the  subway  parcels,  whether  they  had  been  devoted  to  a  public 
use,  and  that  upon  this  issue  the  burden  of  proof  was  upon 
the  defendants.  If  either  of  them  was  devoted  to  a  public 
use,  then  the  court  should  have  determined  as  a  matter  of 
fact  whether  that  and  the  proposed  use  were  consistent,  and 
on  this  issue  the  burden  of  proof  was  upon  the  plaintiff  to 
show  that  the  uses  were  not  consistent  and  that  they  were  not 
on  any  reasonably  possible  terms  capable  of  continuing  to- 
gether on  the  parcels  sought  to  be  condemned.  The  general 
principle  that  the  state  will  not  exercise  the  power  of  eminent 
domain  any  further  than  the  necessity  of  the  public  requires 
is  recognized  by  the  provisions  of  the  code  to  which  we  have 
referred.  Therefore,  after  the  defendants  in  a  case  like  this 
have  shown  that  their  land  is  devoted  to  a  public  use  for  which 
the  right  of  condemnation  might  be  exercised  in  their  behalf, 
they  are  protected  from  destructive  interference  unless  the 
city  can  establish  by  sufficient  evidence  that  in  fact  the  use 
for  park  purposes  cannot  coexist  with  continued  use  of  the 
property  by  the  defendants. 

Appellants  claim  that  the  court  in  making  its  interlocutory 
judgment  erred  in  refusing  to  reserve  this  action  for  further 
orders  covering  the  matter  of  taxes  and  assessments  accrued 
subsequent  to  the  commencement  of  the  action  and  levied  by 
the  city  of  Los  Angeles.  In  accordance  with  the  findings  of 
fact,  the  court  allowed  to  the  defendants  certain  sums  cover- 
ing the  values  of  the  parcels  of  land  to  be  condemned,  of  which 
it  was  specified  that  certain  portions  of  the  aggregate  sums 
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represented  taxes  and  assessments  which  became  liens  upon 
said  parcels  subsequent  to  the  filing  of  this  action  and  which 
the  defendants  have  paid  or  owe.  The  defendants  requested 
that  the  interlocutory  judgment  contain  a  provision  reserving 
the  case  for  further  consideration  in  order  that  the  respective 
defendants  may  receive,  in  addition  to  the  awards  therein 
provided  for,  the  amount  of  any  and  all  taxes  and  assessments 
upon  parcels  of  land  owned  by  them  respectively  which  shall 
have  been  levied  or  accrued  or  become  a  lien  upon  said  prem- 
ises at  the  time  of  payment  of  the  awards  herein.  With  this 
request  the  court  did  not  comply,  and  we  think  that  the  re- 
fusal was  justified.  In  section  1249  of  the  Code  of  Civil 
Procedure  it  is  provided  that  for  the  purpose  of  assessing 
compensation  and  damages  (when,  as  in  this  case,  the  issue  is 
tried  within  one  year  after  the  date  of  commencement  of  the 
action),  "the  right  thereof  shall  be  deemed  to  have  accrued 
at  the  date  of  the  issuance  of  summons  and  its  actual  value 
at  that  date  shall  be  the  measure  of  compensation  for  all  prop- 
erty to  be  actually  taken.  ...  If  an  order  be  made  letting 
the  plaintiff  into  possession,  as  provided  in  section  1254,  the 
compensation  and  damages  awarded  shall  draw  lawful  interest 
from  the  date  of  such  order.  ..."  Section  1254  states  the 
conditions  under  which,  pending  an  appeal  from  the  judg- 
ment, a  plaintiff  who  has  paid  into  court,  for  the  defendant, 
the  required  sums,  may  take  possession  of  and  use  the  prop- 
eily  until  the  final  conclusion  of  the  litigation.  The  property 
is  not  taken,  so  as  to  interfere  with  the  defendants'  owner- 
ship of  their  property,  until  the  compensation  is  made  to,  or 
paid  into  court  for,  the  owner.  These  facts  draw  a  line  of 
distinction  between  the  case  in  hand  and  the  New  York  deci- 
sions relied  upon  by  appellants.  {In  re  Mayor  etc.  of  the 
City  of  New  York,  40  App.  Div.  281,  [58  N.  Y.  Supp.  58] ; 
In  re  Morris  Avenue  in  the  City  of  New  York,  118  App.  Div. 
117,  [103  N.  Y.  Supp.  180].)  Those  cases  arose  under  stat- 
utes whereby  the  actual  appropriation  of  property  occurred 
at  a  time  prior  to  the  ascertainment  of  the  amount  of  dam- 
ages to  be  paid.  Manifestly,  the  defendants  could  not  be 
charged  with  subsequent  taxes  against  property  which  they 
had  ceased  to  own.  Therefore,  the  city  was  not  permitted  to 
retain,  out  of  the  award  made  in  the  condemnation  proceed- 
ings, the  amount  of  such  tax  assessments.  Section  1249  of 
the  Code  of  Civil  Procedure,  ** excludes  all  consideration  of 
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other  than  the  value  of  the  property  at  the  date  of  the  issu- 
ance of  the  summons  in  the  action."  {City  of  Los  Angeles  v. 
Gager,  10  Cal.  App.  378,  [102  Pac.  17].) 

It  is  next  claimed  that  the  court  erred  in  refusing  to  make 
an  award  to  defendant  Pacific  Electric  Railway  Company  for 
the  taking  of  power  pole  line  parcel  46%.  Eespondent  re- 
plies that  in  fact  the  term  **  Parcel  46^4"  was  not  used  to 
designate  any  parcel  of  land  sought  to  be  taken,  but  was  a 
term  adopted  merely  for  convenience,  to  indicate  that  portion 
of  the  pole  line  which  had  been  built  across  certain  parcels 
designated  by  appropriate  numbers  and  which  were  all  owned 
by  defendants  other  than  these  appellants,  and  awards  were 
made  to  the  owners  for  the  taking  thereof.  To  this  appel- 
lants reply  that  the  bill  of  exceptions  is  stipulated  to  contain 
all  of  the  evidence  in  the  case  and  a  full  and  true  copy  **of 
all  of  the  judgment-roll,  except  the  pleadings  of  defendants 
other  than  the  above-named  defendants,  which  said  pleadings 
of  said  other  defendants  do  not  relate  to  or  in  any  manner 
affect  the  rights  of  the  above-named  defendants-appellants 
herein  and  have  no  bearing  upon  the  issues  raised  by  the  said 
defendants-appellants  in  the  superior  court'';  and  appellants 
say  that  there  is  no  evidence  to  the  effect  that  there  is  or  was 
any  other  owner  of  parcel  46^/^  or  any  interest  therein,  except 
the  Pacific  Electric  Railway  Company,  who  wa^  in  occupation 
of  the  same  under  claim  of  dedication  and  who  was  devoting 
the  same  to  public  use ;  that  the  evidence  is  absolutely  all  one 
way  on  this  point,  and  that  therefore  the  court  erred  in  fail- 
ing to  award  to  appellants  the  value  of  the  right  of  way. 
While  it  does  appear  in  the  findings  and  judgment  that  the 
court  found  that  this  land  belonged  to  other  defendants  and 
did  award  to  other  defendants  sums  for  the  taking  thereof, 
appellants  claim  that  under  this  bill  of  exceptions,  which  con- 
tains all  of  the  evidence  in  the  cause,  that  those  findings  and 
those  awards  were  entirely  without  the  support  of  any  evi- 
dence. In  the  answer  of  defendants  they  describe  the  so- 
called  power  pole  line  parcel  46^^,  allege  their  ownership 
thereof  and  devotion  thereof  to  public  use,  and  further  say 
''that  said  parcels  of  land  constitute  a  part  of  a  right  of  way 
for  said  transmission  power  line,  as  an  adjunct  to  the  rail- 
road of  the  defendant,  and  if  said  parcels  of  land  are  taken 
without  reserving  to  these  defendants  the  right  to  hereafter 
maintain  and  operate  said  high  power  transmission  line,  this 
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defendant  and  said  remaining  portion  of  said  lands  will  be 
damaged  in  the  sum  of  one  million  dollars;  that  the  defend- 
ant Pacific  Electric  Railway  Company  now  owns,  and  has  for 
many  years  heretofore  owned  and  been  in  possession  of,  a 
right  of  way  through"  certain  lands,  describing  the  same  in 
detail.  Testimony  was  introduced  by  the  defendants  showing 
the  facts  with  reference  to  the  dedication  of  the  land  to  pub- 
lic use  and  the  acquirement  of  title  to  a  perpetual  pole  line 
easement  by  the  Pacific  Electric  Railway  Company.  Basing 
their  argument  upon  the  facts  thus  shown,  appellants  con- 
tend that  the  owner  of  the  land,  by  permitting  the  railway 
company  to  enter  thereon  and  establish  its  public  use,  thereby 
dedicated  the  land  to  public  use  so  that  the  title  to  the  land, 
so  far  as  necessary  to  that  public  use,  passed  to  the  company; 
that  is,  a  perpetual  easement;  that  the  defendant  has  there- 
fore a  title  to  this  power  pole  line  easement  by  dedication, 
and  not  by  adverse  possession.  It  has  been  held  in  the  case 
of  public  service  corporations  that  when  it  appears  that, 
although  the  entry  was  originally  without  right,  the  owner 
permitted  the  corporation  to  make  an  entry  on  his  land  and 
complete  and  construct  works  for  which  his  land  was  appro- 
priated, and  failed  to  bring  an  action  until  after  public  in- 
terests, by  reason  of  the  construction,  have  intervened,  the 
right  of  the  owner  to  maintain  ejectment  is  denied  and  he  is 
remitted  to  an  action  for  damages  alone.  (Oumsey  v.  North- 
em  California  Power  Co.,  160  Cal.  699,  709,  [36  L.  R.  A. 
(N.  S.)  185,  117  Pac.  906].)  It  follows,  say  appellants,  that 
they  are  entitled  to  compensation  for  the  taking  of  this  land, 
although  their  title  was  an  easement  only. 

To  the  foregoing  the  respondent  replies  that  the  answer  con- 
tains only  an  allegation  of  ownership  by  the  defendants  of 
a  right  of  way  over  the  land  (Tr.,  fols.  477-493).  Respondent 
denies  that  the  testimony  shows  a  dedication  thereof  to  public 
use  and  the  acquiring  of  title  to  a  perpetual  or  any  pole  line 
easement.  This  argument  seems  to  be  based  upon  the  previous 
argument  that  the  use  of  a  pole  line  for  the  purposes  de- 
scribed is  not  a  public  use.  It  is  admitted  by  respondent 
that  the  testimony  shows  the  construction  of  the  pole  line  and 
its  use  for  transmission  of  power  to  the  railway  company,  but 
respondent  says  this  does  not  prove  that  any  title  to  an  ease- 
ment has  been  acquired.  (Respondent's  Brief,  p.  163  et  seq.) 
*'Not  only  did  they  fail  to  introduce  any  testimony  to  that 
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end,  but  eyen  had  they  done  so,  the  finding  of  the  court  that 
the  title  to  the  land  embraced  in  the  parcels  traversed  by  this 
portion  of  the  pole  line  was  in  other  parties,  was  equivalent 
to  a  finding  against  the  contention  of  these  appellants." 

We  are  inclined  to  the  view  that  Ournsey  v.  Northern  Cdli' 
forma  Power  Co.,  160  Cal.  699,  [36  L.  R.  A.  (N.  S.)  185,  117 
Pac.  906],  recognizes  that  under  the  circumstances  there  stated 
the  easement  acquired  by  the  corporation  became  a  substan- 
tial property  right,  the  value  of  which  would  have  to  be  ac- 
oounted  for  by  any  other  party  seeking  to  enforce  a  superior 
right  of  eminent  domain  upon  the  same  premises.  The  owners 
of  the  fee,  therefore,  are  not  entitled  to  all  of  the  compensa- 
tion to  be  allowed  for  the  taking  of  the  land,  if  the  right 
of  way  is  to  be  included  in  the  condemnation  without  any 
reservation  of  further  right  of  use  thereof  by  the  defendants. 

It  is  deemed  unnecessary  to  review  in  detail  the  several 
other  claims  by  appellants  that  the  findings  do  not  cover  all 
of  the  issues  raised  by  the  answer,  and  that  the  evidence  is 
insufficient  to  support  certain  findings.  Assuming  that  upon 
another  trial  the  court  will  apply  to  the  case  the  principles 
which  we  have  endeavored  to  make  clear  in  this  decision,  it 
is  not  to  be  expected  that  the  findings  then  made  will  omit 
any  necessary  fact  or  leave  room  for  doubt  as  to  their  meaning. 

The  judgment  and  order  are  reversed. 

JameSy  J.,  and  Shaw,  J.,  concurred. 


[€!▼.  No.  1462.    Second  Appellate  District.— July  22,  1916.] 

SECURITY  LIFE  INSURANCE  COMPANY  OF  AMER- 
ICA  (a  Corporation),  Appellant,  v.  LENA  M.  SCOTT 
BOOMS  et  al..  Respondents. 

Lm  INSURANOE— Illness  of  Insubed  Between  Date  ov  Afpuoation 

AND  DEIJVSBT  of  POUCT— LACK  OF  KNOWLEDGE  BY  InsUBEB — CAN- 
CELLATION OF  PoucY. — A  life  insurance  company  is  entitled  to  have 
a  policy  of  insurance  canceled  upon  tender  of  the  amount  of  pre- 
mium paid,  where  the  applicant  for  the  policy  between  the  date  of  her 
application  and  the  time  of  acceptance  of  the  application  and  date  of 
the  deliYCiy  of  tlie  policy  had  an  attack  of  typhoid  fever,  and  the  com- 
pany was  without  knowledge  or  notice  of  such  illness  until  after  thd 
deliyexy  of  the  policy. 
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Id. — Application  fob  Life  Insukancb — Changes  in  Physical  Condi- 
tion Pending  Negotiations  —  Duty  of  Applicant. — The  obligation 
rests  upon  an  applicant  for  life  insurance  to  disclose  such  changes 
in  his  physical  condition  as  occur  pending  the  negotiations  as  would 
influence  the  judgment  of  the  company  as  to  the  advisability  of  ac- 
cepting the  risk. 

Id. — Representations  in  Appucation — Time. — The  representations  con- 
tained  in  an  application  for  insurance  must  be  presumed  to  refer  to 
the  time  of  the  completion  of  the  contract  of  insurance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    W.  H.  Thomas,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  R.  Allen,  and  B.  E.  Tarver,  for  Appellant 

Head  &  Marks,  for  Respondents. 

CONREY,  P.  J.— On  or  about  October  12,  1910,  Mary  L. 
Young  made  application  to  appellant  for  an  insurance  policy 
upon  her  life,  to  be  issued  in  favor  of  her  daughter,  Lena  M. 
Scott,  who  is  the  respondent,  Lena  M.  Scott  Booms.  In  that 
application  she  agreed  that  the  statements  therein  made  by 
her  were  full,  complete,  and  true,  and  should  in  the  absence 
of  fraud  be  deemed  representations  and  not  warranties.  It 
was  further  agreed  therein  that  the  policy  should  not  take 
effect  until  acceptance  of  the  application  and  payment  of  the 
first  premium.  Payment  of  the  first  premium  was  completed 
and  the  policy  was  delivered  on  the  eighteenth  day  of  No- 
vember, 1910.  The  application  contained  answers  to  ques- 
tions asking  whether  the  applicant  had  theretofore  had  any 
of  certain  named  diseases,  the  list  not  including  typhoid  fever. 
The  following  question  was:  **IIave  you  had  any  illness,  dis- 
ease, or  injury  other  than  as  stated  by  you  above!"  to  which 
a  negative  answer  was  returned.  In  February,  1911,  Mrs. 
Young  was  afflicted  with  appendicitis,  and  after  an  operation 
therefor  she  died.  On  or  about  the  third  day  of  November, 
1910,  Mrs.  Young  became  ill  with  typhoid  fever.  The  dis- 
ease ran  its  course  in  about  ten  or  twelve  days,  and  she  was 
substantially  recovered  therefrom  on  the  eighteenth  day  of 
November.  The  evidence  does  not  show  that  the  appendicitis 
was  in  any  way  consequent  upon  the  typhoid  fever,  and  we 
shall  assume  that  the  two  diseases  were  entirely  separate  and 
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disconnected.  After  proof  of  death  of  Mary  L.  Young  had 
been  made  in  connection  with  respondent's  claim  on  the  policy, 
the  plaintiff  commenced  this  action  to  obtain  cancellation  of 
the  polii!y,  basing  its  demand  upon  the  allegation  that  at  the 
time  said  application  for  insurance  was  accepted  by  the  plain- 
tiff, and  also  at  the  time  when  the  premium  was  paid  and  the 
policy  delivered,  Mary  L.  Young  was  not  in  good  health,  but 
was  then  and  there  seriously  ill.  It  was  further  alleged  that 
immediately  upon  being  informed  of  the  condition  of  the  said 
Mary  L.  Young's  health  and  illness  as  above  stated,  which 
was  not  until  after  the  death  of  said  Mary  L.  Young,  the 
plaintifl  tendered  to  the  defendant  the  amount  of  the  pre- 
mium paid  and  demanded  return  of  the  policy  for  cancella- 
tion, which  demand  was  refused.  By  her  answer  respondent 
denied  iiaid  allegations  a»  to  illness  of  Mrs.  Young;  denied 
that  the  plaintiff  did  not  learn  of  Mrs.  Young's  illness  until 
on  or  about  the  twenty-third  day  of  November,  1911,  but 
alleged  that  plaintiff  was  fully  advised  of  such  illness  during 
the  time  thereof,  to  wit,  between  the  third  and  eleventh  days 
of  November,  1910  j  alleged  that  such  illness  existed  only  be- 
tween the  third  and  eleventh  days  of  November,  1910.  The 
defendant  filed  a  cross-complaint,  seeking  to  recover  judg- 
ment on  the  policy,  to  which  an  answer  was  filed  setting  up 
the  same  facts  as  were  alleged  in  the  complaint.  Judgment 
was  entered  to  the  effect  that  the  plaintiff  recover  nothing  on 
its  complaint,  and  also  was  in  favor  of  the  defendant  as  de- 
manded in  her  cross-complaint.  The  court's  findings  of  fact 
state  that  Mary  L.  Young  was  in  good  health  from  the  tenth 
day  of  October,  1910,  until  the  third  or  fourth  day  of  Novem- 
ber, 1910,  and  that  she  was  in  good  health  on  the  eighteenth 
day  of  November,  1910;  also  that  the  application  for  insur- 
ance was  accepted  on  the  first  day  of  November,  1910,  and 
that  the  policy  was  delivered  and  the  premium  paid  on  the 
eighteenth  day  of  that  month. 

The  findings  are  silent  concerning  the  question  as  to  plain- 
tiff's knowledge  of  any  illness  of  the  assured  during  said 
month  of  November.  The  evidence  shows  that  no  informa- 
tion came  to  the  corporation  concerning  that  illness  until 
after  the  death  of  Mrs.  Young,  unless  such  information  is 
shown  by  the  disputed  evidence  that  the  agent  who  received 
and  forwarded  the  application  and  who  delivered  the  policy 
and  collected  the  premium,  visited  the  house  of  the  assured 
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during  her  said  illness  early  in  November,  1910.  It  was  fur- 
ther agreed  that  the  acceptance  of  the  application  should  be 
by  the  company  at  its  executive  oflSce  in  Chicago,  Illinois,  and 
the  policy  named  certain  officers  who  alone  should  have  power 
to  make  or  modify  the  contract  or  make  any  promise  or  rep- 
resentation concerning  the  same.  Assuming  only  for  the  pur- 
pose of  the  argument  that  the  company  would  have  been  bound 
by  knowledge  of  said  agent  concerning  the  illness  in  ques- 
tion, it  follows  that  appellant  was  entitled  to  a  finding  upon 
this  issue  of  fact,  and  we  must  determine  the  remaining  ques- 
tion in  the  case  as  if  the  finding  had  been  in  favor  of  the 
plaintifif;  that  is,  that  the  plaintiff  was  without  knowledge 
or  notice  of  Mrs.  Young's  illness  until  after  the  delivery  of 
the  policy  and  after  the  death  of  the  assured. 

**The  completion  of  the  contract  of  insurance  is  the  time 
to  which  a  representation  must  be  presumed  to  refer."  (Civ. 
Code,  sec.  2577.)  *'It  is  well  settled  that  the  obligation  rests 
upon  an  applicant  for  life  insurance  to  disclose  such  changes 
in  his  physical  condition  as  occur  pending  the  negotiation  as 
would  influence  the  judgment  of  the  company  as  to  the  ad- 
visability of  accepting  the  risk."  {Thompson  v.  Travelers' 
Ins,  Co.,  13  N.  D.  44,  [101  N.  W.  900].)  The  decisions  gen- 
erally are  to  the  same  effect.  (See  note  in  8  L.  B.  A.  (N.  S.), 
p.  983.)  Since,  in  accordance  with  the  section  of  the  Civil 
Code  quoted  above,  the  representations  contained  in  the  appli- 
cation must  in  this  case  be  deemed  to  refer  to  the  time  when 
the  premium  was  paid  and  the  policy  delivered,  it  follows  that 
the  assured  at  that  time  represented  that  she  had  not  had  any 
of  the  diseases  to  which  she  returned  a  negative  answer  and 
had  not  had  any  illness  or  disease  other  than  as  specifically 
stated  by  her.  To  say  that  these  representations  may  be 
ignored  in  the  instance  of  a  person  who  receives  a  life  insur- 
ance policy  immediately  following  upon  an  attack  of  typhoid 
fever,  would  be  to  deny  one  of  the  most  important  rights  of 
the  contracting  party.  The  inherent  probability  that  the 
plaintiff  would  have  hesitated  to  issue  a  policy  upon  the  life 
of  Mrs.  Young  at  that  particular  time,  raises  to  very  substan- 
tial importance  its  right  to  have  been  informed  of  the  facts. 

The  appeal  is  from  the  judgment^  and  the  judgment  is 
reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[dv.  No.  1986.    Second  Appellate  District.— July  22,  1916.] 

I.  W.  GLEASON  et  al.,  Appellants,  v.  C.  J.  PROUD, 
Bespondent 

OoNTBAGT — Tbuth  OF  Bepbesentations — RELIANCE  UPON. — A  Contract- 
ing party  is  entitled  to  rely  on  the  express  statement  of  an  existing 
fact,  the  truth  of  which  is  known  to  the  opposite  party  and  unknown 
to  him,  as  the  basis  of  a  mutual  agreement,  and  he  is  under  no  obli- 
gation to  investigate  and  verify  the  statements  to  the  truth  of 
which  the  other  party  to  the  contract,  with  full  means  of  knowledge, 
has  deliberately  pledged  his  faith. 

Td. — Exchange  of  Real  Property  fob  Bonds — Valtj»  of  Bonds — ^Lack 
OF  Misrepresentation  as  to  Value. — Such  principles,  however,  are 
inapplicable  to  an  action  to  rescind  a  contract  of  exchange  of  real 
property  for  bonds  of  a  corporation,  on  the  ground  of  misrepresenta- 
HoiD.  as  to  the  value  of  the  bonds,  where  the  agent  of  the  defendant 
famished  the  plaintiff  with  all  the  information  that  his  principal  and 
himself  had  concerning  the  value  of  the  bonds,  which  consisted  of 
letters  written  by  third  parties,  and  requested  the  plaintiff  to  in- 
Testigate  the  writers  of  the  letters. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

Harold  A.  Gilman,  Tanner,  Taft  &  Odell,  and  Tanner, 
OdeU,  Odell  &  Taft,  for  Appellants. 

Victor  T.  Watkins,  Thorpe  &  Hanna,  Joseph  Musgrove,  and 
Charles  W.  Lyon,  for  Respondent 

CONREY,  P.  J. — This  is  an  action  to  enforce  an  alleged 
right  of  rescission  of  a  contract  and  exchange  of  property 
between  plaintiffs  and  defendant.  The  plaintiffs  appeal  from 
the  judgment  and  from  an  order  denying  their  motion  for  a 
new  trial. 

The  alleged  misrepresentations  relate  to  bonds  of  the  Bisbee 
Light  &  Power  Company,  an  Arizona  corporation,  which  were 
transferred  by  defendant  to  plaintiff  I.  W.  Oleason  as  the 
principal  part  of  the  consideration  given  by  Proud  for  the 
property  oonveyed  to  him  by  Gleason.    The  transaction  took 
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place  in  September  and  October,  1908.  Respondent  Proud 
had  acquired  these  bonds  a  few  weeks  before  that  time  by 
transfer  from  A.  W.  McPherson  and  W.  F.  Nordholt  in  con- 
sideration  of  real  property  conveyed  to  them  by  Proud.  In 
that  transaction  one  H.  A.  Landwehr  had  acted  as  an  agent 
for  Proud,  and  in  that  way  had  acquired  some  knowledge  con- 
cerning the  Bisbee  bonds  and  Proud 's  ownership  thereof. 

In  the  original  complaint  filed  in  this  action  it  was  alleged 
that  the  defendant  made  certain  representations  of  fact  upon 
which  the  plaintiffs  relied,  and  that  such  representations  were 
false ;  also,  that  the  defendant  concealed  certain  material  facts 
which,  if  they  had  been  known  to  plaintiffs,  would  have  caused 
the  plaintiffs  to  refuse  to  enter  into  the  contract  At  the 
trial  the  evidence  wholly  failed  to  establish  any  intentional 
misrepresentations  or  concealments  of  fact  made  by  the  de- 
fendant or  his  agent.  Without  abandoning  their  daim  that 
the  representations  complained  of  were  known  by  the  defend- 
ant  and  his  agents  to  be  false,  the  plaintiffs  at  the  trial  fur- 
ther amended  their  complaint  by  alleging  that  the  defendant 
was  not,  nor  were  his  agents,  warranted  in  making  said  as- 
sertions or  statements  by  the  information  they  possessed  when 
the  same  were  made,  although  they  may  have  believed  them 
to  be  true.  Presumably  this  amendment  was  made  to  bring 
the  case  within  the  terms  of  the  definition  of  actual  fraud  con- 
tained in  section  1572  of  the  Civil  Code,  whereby  actual  fraud 
consists  of  certain  acts  and  circumstances,  one  of  which  is 
'Hhe  positive  assertion,  in  a  manner  not  warranted  by  the 
information  of  the  person  making  it,  of  that  which  is  not  true, 
though  he  believes  it  to  be  true." 

The  plaintiffs  do  not  base  their  action  upon  any  representa- 
tions made  personally  by  the  defendant.  Their  claim  is  that 
Landwehr  was  Proud 's  agent,  and  that  Landwehr  made  or 
caused  to  be  made  the  representations  upon  which  they  relied. 
On  this  appeal  it  is  contended  that  the  court  erred  in  sus- 
taining objections  to  questions  asked  of  the  witness  Landwehr 
designed  to  show  the  fact  of  his  agency  by  proving  declara- 
tions made  by  him  as  to  the  person  for  whom  he  was  acting; 
also,  that  the  court  erred  in  holding  that  there  was  not  suffi- 
cient evidence  to  show  that  Landwehr  was  the  agent  of  Proud, 
and  in  refusing  to  permit  evidence  to  be  introduced  relating 
to  the  untruthfulness  of  the  representations  which  he  made 
or  caused  to  be  made. 
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In  view  of  our  conclusion  upon  another  phase  of  the  case, 
hereafter  to  be  stated,  it  will  not  be  necessary  to  discuss  these 
aUeged  errors ;  and  for  the  purposes  of  the  argument  we  shall 
assume,  without  deciding,  that  Landwehr  was  the  agent  of 
Proud,  and  that  the  facts  which  the  plaintififs  sought  to  prove 
to  be  untrue  were  in  fact  untrue.  For  if  Landwehr,  acting 
on  behalf  of  the  defendant,  did  not  make  the  representations 
complained  of,  or  did  not  cause  the  plaintiffs  to  rely  upon 
any  representations  as  coming  from  him  or  vouched  for  by 
him,  then  plaintiffs  cannot  maintain  this  action.  There  is  no 
substantial  conflict  in  the  evidence  in  this  case.  The  defend- 
ant was  content  to  submit  the  case  upon  the  testimony  of  the 
plaintiffs  and  their  witnesses. 

When  respondent  was  negotiating  the  exchange  by  which 
he  acquired  the  Bisbee  bonds,  the  parties  with  whom  he  was 
transacting  that  business  furnished  him  two  letters  purport- 
ing to  state  facts  concerning  the  Bisbee  bonds  and  their  value. 
These  letters  were  dated  August  27,  1908,  were  addressed  to 
H.  A.  Landwehr,  one  of  them  was  signed  by  A.  W.  McPherson, 
and  the  other  by  Bank  of  Santa  Monica,  per  H.  J.  Engle- 
brecht,  cashier.  In  the  course  of  the  negotiations  leading  to 
the  transaction  involved  in  the  present  action,  Landwehr  de- 
livered these  letters  to  Mr.  Gleason  and  Mr.  Gleason,  besides 
reading  those  letters,  had  personal  interviews  with  Mr.  Engle- 
brecht  and  also  with  Mr.  Nordholt.  These  letters  contained 
all  of  the  information  that  Landwehr  or  the  defendant  Proud 
had  concerning  the  bonds,  and  it  is  upon  the  falsity  of  the 
statement  of  facts  therein  contained  that  the  plaintiffs  rely. 
To  ascertain  the  circumstances  under  which  these  letters  were 
received  by  Gleason,  we  will  take  his  own  testimony:  **At 
the  time  when  Mr.  Landwehr  gave  those  letters,  he  said  that 
they  were  the  letters  that  had  been  delivered  to  him  in  con- 
nection with  this  deal  between  Mr.  Proud  and  McPherson  and 
Nordholt,  describing  the  bonds  in  that  deal.  He  asked  me 
to  go  down  and  have  a  talk  with  Mr.  Englebrecht.  .  .  .  These 
letters  were  written  to  Mr.  Landwehr  in  connection  with  that 
deal,  less  than  a  month  before.  The  letters  themselves  show 
that  that  was  the  purpose.**  Again  he  testified,  referring  to 
Landwehr,  as  follows:  **I  don't  think  he  said  anything  about 
knowing  anything  about  the  bonds  himself.  I  don*t  remem- 
ber that  he  said  that  this  was  the  information  he  had  on  it ; 
he  said  this  was  the  information  he  did  have.    I  don't  think 
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he  said  that  was  all  the  information  he  had.  He  did  not  pro- 
fess to  know  anything  about  it  himself;  as  a  matter  of  fact, 
he  did  not  tell  me  to  investigate  for  myself.  He  told  me  to 
investigate  these  men."  Again  he  said:  **Mr.  Proud  made 
no  representations  except  through  his  agents,  the  persons  that 
I  have  spoken  of,  Mr.  Landwehr  and  the  other  parties  that 
made  the  representations  that  induced  me  to  make  a  trade  of 
my  property.  The  letters  and  the  statements  of  McPherson 
and  Nordholt  induced  me  to  part  with  my  property  to  Mr. 
Proud.  If  it  had  not  been  for  those  letters,  I  would  never 
have  parted  with  the  property."  And  again:  **He  did  not 
profess  to  know  anything  superior  to  the  evidence  that  he 
had  put  up  to  me.  That  was  far  superior  to  anything  he 
might  have.  I  did  not  consider  any  opinion  that  he  might 
have.  He  had  an  opinion.  He  said  he  thought  that  it  was 
all  right.  He  did  not  say  that  he  based  his  information  upon 
anything  other  than  the  representations  that  he  had  from 
these  men  who  wrote  the  letters.  I  believe  he  gave  me  all 
the  information  he  had." 

It  will  be  noted  that  Landwehr  did  not  make  any  positive 
assertions  with  respect  to  the  facts  contained  in  those  letters, 
and  did  not  even  vouch  for  the  writers  of  the  letters.  He 
advised  appellants  to  investigate  the  men  who  wrote  the 
letters,  and  appellants  acted  upon  that  advice.  Being  ac- 
quainted with  Mr.  Bittinger,  an  officer  in  the  First  National 
Bank  of  Los  Angeles,  appellant  I.  W.  Qleason  inquired  of  Mr. 
Bittinger,  asking  if  he  knew  Mr.  Englebrecht  and  if  he  could 
rely  upon  a  letter  of  that  kind ;  to  which  Mr.  Bittinger  replied 
that  he  did  know  Englebrecht  and  he  was  a  good  fellow,  and 
Bittinger  did  not  think  he  would  write  a  letter  of  that  kind 
unless  he  knew  the  facts  contained  in  it  to  be  true.  It  was 
after  receiving  that  assurance  that  appellant  went  to  see  Mr. 
Englebrecht,  and  in  conversation  with  him  obtained  further 
statements  favorable  to  the  bonds.  We  entirely  agree  with 
counsel  for  appellants  in  their  contention  that  a  contracting 
party  is  entitled  to  rely  on  the  express  statement  of  an  exist- 
ing fact,  the  truth  of  which  is  known  to  the  opposite  party 
and  unknown  to  him,  as  the  basis  of  a  mutual  agreement; 
and  that  he  is  under  no  obligation  to  investigate  and  verify 
the  statements  to  the  truth  of  which  the  other  party  to  the 
contract,  with  full  means  of  knowledge,  has  deliberately 
pledged  his  faith.     {Spreckels  v.  OorrUl,  152  Cal.  383,  395, 
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[92  Pac.  1011].}  But  the  facts  of  this  case  are  not  such  as 
to  make  those  principles  applicable  here.  There  is  a  total 
absence  of  express  statement  or  positive  assertion  of  the 
allesred  untrue  facts  by  Landwehr.  There  is  a  further  total 
al3sence  of  relationship  between  respondent  and  the  writers 
of  those  letters,  or  of  any  voucher  for  the  reliability  of  those 
persons  either  by  the  respondent  or  his  agent,  such  as  would 
be  necessary  before  making  the  respondent  responsible  for 
their  statements. 

Without  regard  to  other  questions  discussed  in  the  briefs, 
it  thus  clearly  appears  upon  the  record  that  plaintifiEs  are  not 
entitled  to  recover. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  21,  1916,  and  a  petition  to 
have  the  eause  heard  in  the  supreme  court,  after  judgment 
in  the  district  oourt  of  appeal,  was  denied  by  the  supreme 
court  on  September  18,  1916. 


[CSt.  Ko.  1989.    Second  Appellate  District-^nly  22,  1916.] 

WILLIAM  J.  TEMPLE,  Appellant,  v.  GEORGE  B. 
GORDON,  Respondent. 

Fbeliminaby  iNJTjNonoN — Discretion — Appeal. — The  granting  of  a 
prelimmaiy  injunction  is  not  a  matter  of  right,  but  the  application 
is  addressed  to  the  sound  discretion  of  the  court,  which  is  to  be 
exercised  according  to  the  circumstances  of  the  particular  ease;  and 
its  action  upon  such  application  wiU  not  be  reviewed  in  the  appellate 
eourt  unless  it  shaU  elearlj  appear  that  there  was  an  abuse  of  its 
discretion. 

Id. — SiMiLAiuTT  OF  Bbead  WaAPPEBS — ^Denial  of  Pbeliminabt  Injunc- 
tion— ^DiscBETiON  NOT  ABUSED. — ^Upon  this  appeal  from  an  order 
denying  a  motion  for  a  preliminary  injunction  restraining  the  de- 
fendant from  using  a  certain  wrapper  upon  bread  manufactured 
and  sold  by  him,  on  the  ground  of  its  similarity  to  the  wrapper  used 
by  the  plaintiff,  it  is  held  that  in  view  of  the  nature  of  the  relief 
demanded,  and  of  the  conflicting  evidence  which  came  before  the 
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superior  court  upon  the  order  to  show  cause,  it  cannot  be  said  that 
the  plaintiff's  right  to  such  injunction  was  eonclusivelj  established, 
or  that  the  court  abused  its  discretion  in  denying  the  motion. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  dissolving  a  restraining  order  and  denying 
a  motion  for  a  preliminary  injunction.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  P.  Westall,  and  Henry  T.  Hazard,  for  Appellant. 

Jones  &  Weller,  for  Respondent. 

CONREY,  P.  J.— This  is  an  appeal  by  the  plaintiff  from  an 
order  dissolving  a  restraining  order  and  denying  plaintiff's 
motion  for  a  preliminary  injunction.  The  application  for  the 
order  was  heard  upon  the  complaint,  and  aflSdavits  produced 
on  both  sides. 

For  about  two  years  prior  to  defendant's  acts  of  which  the 
plaintiff  complains  plaintiff  was  engaged  in  manufacturing 
and  selling  a  certain  kind  of  bread,  to  which  he  gave  the  name 
of  ** Faultless"  bread.  In  June,  1913,  he  caused  to  be  re.*;is- 
tered  as  belonging  to  him  the  trademark  and  trade  name 
"Faultless"  as  applied  to  that  product,  and  obtained  a  cer- 
tificate thereof  from  the  Secretary  of  State  of  the  state  of 
California.  In  selling  his  bread  thereafter  he  was  accus- 
tomed to  have  each  loaf  wrapped  in  a  certain  kind  of  paper 
upon  which  was  printed : 

•'FAULTLESS 
BREAD 
MADE  BY 
OCCIDENTAL  BAKERY 
Brdy.  4770        Los  Angeles        A.5020.'* 
These  words  and  figures  were  printed  in  dark  blue  ink  in 
a  certain  distinctive  form.    He  advertised  extensively  his 
product  under  said  trade  name  and  built  up  a  valuable  busi- 
ness in  the  sale  of  the  described  bread.    The  plaintiff  charpred 
that  thereafter  the  defendant,  with  intent  to  deceive  and  de- 
fraud the  public  and  to  injure  and  defraud  the  plaintiff, 
caused  to  be  put  up  in  similar  packages  a  kind  of  bread  sold 
by  him,  copying  the  general  design,  oolor  of  ink,  etc.,  and 
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rauKcd  the  bread  to  be  sold  in  a  nearly  similar  wrapper  to 
that  of  the  plaintiff,  on  which  he  placed  the  following  printed 
matter: 

''PEERLESS 

PUEITY  QUALITY 

PEERLESS 

BREAD 
MADE  BY 
GORDON  BREAD  CO. 
South  4797  Los  Angeles." 

Samples  of  these  wrappers  are  attached  as  exhibits  to  the  com- 
plaint and  are  found  in  the  transcript  on  appeal.  The  affi- 
davits which  accompanied  the  complaint  were  made  by  drivers 
of  bread  wagons  for  the  plaintiff  and  contain  statements  of 
fact  tending  to  show  a  similarity  in  appearance  of  the  articles 
88  placed  on  the  market  by  the  defendant  to  those  sold  by  the 
plaintiff;  taiding  also  to  show  that  some  persons  were  de- 
ceived thereby,  and  that  the  bread  sold  by  the  defendant  was 
inferior  in  weight  and  quality,  but  that  nevertheless  it  was 
competing  successfully  with  plaintiff's  bread  in  the  various 
establishments  where  bread  was  sold  in  the  city  of  Los  An- 
geles, and  that  plaintiff's  business  was  being  injured  thereby. 
In  response  to  the  order  to  show  cause  the  defendant  pr^ 
sented  to  the  court  affidavits  of  himself  and  of  several  drivers 
of  his  delivery  wagons  and  of  several  grocers  who  had  been 
selling  bread  purchased  from  the  plaintiff  as  well  as  from  the 
defendant  The  defendant  denied  many  of  the  important 
allegations  of  the  complaint.  Among  other  things,  the  de> 
fendant  stated  in  his  affidavit  and  the  accompanying  affidavits 
stated  matters  tending  to  show  that  it  was  not  true  that  by 
reason  of  close  similarity  of  the  names  "Faultless''  and 
** Peerless,"  or  of  the  wrappers  and  packages  as  sold  by  the 
defendant,  the  public  could  be  or  was  misled  or  imposed  upon ; 
that  the  defendant  had  been  engaged  in  the  manufacture  and 
selling  of  bread  in  the  city  of  Los  Angeles  for  at  least  five 
years  prior  to  the  commencement  of  this  action ;  that  the  wrap- 
pers used  by  him  did  not  nor  did  he  intend  by  them  to  imitate 
the  plaintiff's  trademark  or  label. 

On  the  hearing  of  this  motion  it  was  not  necessary  for  the 
court,  in  order  to  warrant  a  denial  of  the  order  asked  for  by 
plaintiff,  to  pass  upon  the  merits  of  the  case.  The  court  may 
have  concluded  that  the  essential  facts  were  so  clearly  in  dis- 
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pute  and  the  right  of  plaintiff  to  any  relief  so  much  in  doubt 
under  the  showing  made,  that  it  would  decline  to  grant  any 
injunction  at  all  until  a  trial  on  the  merits.  ''The  granting 
of  a  preliminary  injunction  is  not  a  matter  of  right,  but  the 
application  is  addressed  to  the  sound  discretion  of  the  court, 
which  is  to  be  exercised  according  to  the  circumstances  of 
the  particular  case ;  and  its  action  upon  such  application  will 
not  be  reviewed  in  the  appellate  court  unless  it  shall  clearly 
appear  that  there  was  an  abuse  of  its  discretion."  (Santa 
Cruz  Fair  BuUding  Assn.  v.  Orant,  104  Cal.  306,  [37  Pac. 
1034].) 

The  plaintiff's  case  does  not  appear  to  be  based  upon  any 
claim  of  exclusive  right  by  reason  of  a  trademark,  8in<se  the 
trademark  as  registered  by  him  relates  only  to  the  name  or 
quality  of  the  thing  sold.  (Civ.  Code,  sec.  991.)  The  claims 
asserted  by  him  are  based  upon  ''the  principle  that  in  the 
interest  of  fair  commercial  dealing  courts  of  equity,  where 
one  has  been  first  in  the  field  doing  business  under  a  given 
name,  will  protect  that  person  to  the  extent  of  making  com- 
petitors use  reasonable  precautions  to  prevent  deceit  and 
fraud  upon  the  public  and  upon  the  business  first  in  the  field.'* 
(Dunston  v.  Los  Angeles  Van  etc.  Co.,  165  Cal.  89,  94,  [131 
Pac.  115,  117].)  The  relief  rests  upon  the  deceit  or  fraud 
which  the  later  comer  into  the  business  field  is  practicing  upon 
the  earlier  comer  and  upon  the  public.  In  view  of  the  nature 
of  the  relief  demanded,  and  in  view  of  the  conflicting  evidence 
which  came  before  the  superior  court  under  the  order  to  show 
cause,  we  are  unable  to  say  that  the  plaintiff's  right  to  a  tem- 
porary injunction  was  conclusively  established,  or  that  the 
court  abui»ed  its  discretion  in  denying  the  motion. 

The  order  appealed  from  is  afllrmed. 

JameSy  J.,  and  Shaw,  J.,  concurred. 
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[Cir.  No.  1411.    Third  Appellate  District.— July  22,  1916.] 

PACIFIC  COAST  DRIED  FRUIT  COMPANY  (a  Corpo- 
ration),  Appellant,  v.  CHARLES  SHERIFFS  et  al., 
Doing  Business  Under  the  Firm  Name  of  the  Sheriffs 
Brothers  Company,  Respondents. 

Sale  of  Pbuni  Cbop — Action  fob  Balance  Due-^wnxbship — ^Eyidbnci 
— ^Plaintiff  not  Bxal  Pabtt  in  Intebbst.— Where,  in  an  action  to 
recover  a  sum  of  money  alleged  to  be  the  balance  due  on  a  contract 
for  the  sale  of  a  crop  of  dried  prunes,  the  ease  was  tried  and  de- 
cided upon  the  sole  theory  that  the  plaintiff  was  not  the  real  party 
in  interest,  by  reason  of  the  fact  that  the  prunes  were  owned  by 
the  individual  lessee  of  the  ranch  upon  which  they  were  grown,  and 
not  by  the  plaintiff  corporation,  which  such  lessee  organized  and  of 
which  he  owned  aU  the  capital  stock,  except  a  few  shares  issued  for 
the  working  purposes  of  the  corporation,  the  judgment  will  not  be 
disturbed  upon  appeal,  even  though  the  evidence  upon  the  question 
of  such  ownership  was  not  in  conflict,  where  such  evidence  was  of 
a  character  that  the  trial  court  was  warranted  in  discrediting  it. 

Id. — ^EvTOENCE— Rejection  of  Testimony— Bight  of  Tbial  Coubt. — It 
18  within  the  legal  province  or  discretion  of  the  trial  court  to  reject 
ffi  ioio  the  testimony  of  any  witness,  but  such  rejection  must  not  be 
arbitrary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    Thos.  C.  Denny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

B.  h.  Thompson,  and  T.  J.  Butts,  for  Appellant 

T.  J.  Geary,  for  Respondents. 

HART,  J. — ^The  plaintiff  appeals  from  a  judgment  ren- 
dered and  entered  against  it  and  in  favor  of  the  defendants. 

The  action  is  for  the  recovery  of  the  sum  of  $1,887.12, 
alleged  to  be  the  balance  due  from  the  defendants  to  the  plain- 
tiff on  a  contract  of  sale  made  and  entered  into  between  the 
parties  on  the  twenty-ninth  day  of  September,  1913,  whereby, 
it  is  alleged,  the  plaintiff  sold  and  delivered  to  the  defendants 
132,878  pounds  of  dried  prunes,  at  the  agreed  price  of  one 
hundred  dollars  per  ton  for  the  first  ten  tons  thereof  and  $120 
per  ton  for  the  balance  thereof. 
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The  undisputed  facts  are:  That  one  H.  W.  Eberling  was, 
in  the  year  1913,  and  for  several  years  prior  thereto,  the  lessee 
of  the  prune  orchard  known  as  the  '*Leak  Ranch,'*  situated 
on  Mark  West  Creek,  in  Sonoma  County.  He  also,  in  the 
year  1913,  was  the  lessee  of  another  prune  orchard,  in  said 
county,  known  as  the  Gibbons  Ranch.  On  the  first  day  of 
May,  1913,  the  said  Eberling  entered  into  a  written  contract 
with  the  California  Fruit  Canners'  Association,  whereby  he 
agreed  to  sell  and  deliver  to  said  association  from  forty  to 
fifty  tons  of  dried  prunes,  grown  on  the  Leak  and  Qibbons 
ranches,  at  "3  cent  base,"  said  prunes  to  be  delivered  on  board 
of  cars  at  a  station  called  Fulton,  in  Sonoma  County.  The 
consummation  of  said  contract  of  sale  was  made  dependent 
upon  the  happening  of  certain  conditions  pertaining  to  quality 
of  fruit  as  dried.  Upon  the  execution  of  said  contract,  the 
California  Fruit  Canners*  Association  paid  said  Eberling  the 
sum  of  five  hundred  dollars,  in  two  different  checks  made 
payable  to  Eberling,  one  for  two  hundred  dollars  and  the 
other  for  three  hundred  dollars.  Thereafter,  and  before  the 
prunes  or  any  portion  thereof  were  delivered,  the  canners' 
association  paid  Eberling  the  additional  sum  of  two  hundred 
dollars,  making  a  total  payment  of  seven  hundred  dollars. 

On  the  fifteenth  day  of  August,  1913,  the  following  contract 
was  mutually  entered  into  by  Eberling  Bros,  and  the  defend- 
ants: 

"In  consideration  of  the  sum  of  one  dollar  by  each  to  the 
other  paid,  the  receipt  of  which  is  hereby  acknowledged,  Eber- 
ling Bros,  has  this  day  sold,  and  Sheriffs  Brothers  Company 
of  Healdsburg,  Cal.,  have  this  day  bought  my  crop  of  Dried 
French  and  Sugar  prunes  grown  on  what  is  known  as  Leak 
and  Givins  ranches  Est  100  tons  more  or  less. 
10  tons  @  $100.00  per  ton 
Balance  @  $120.00   '*    " 

"It  is  hereby  expressly  agreed  that  said  fruit  shall  be  de- 
livered in  first  class  order,  all  of  which  is  to  be  of  choice  mer- 
chantable quality,  thoroughly  cured  and  well  dried. 

"Any  wet  or  rain  damaged  stock  is  to  be  weighed  back,  or 
taken  at  a  reduced  price  as  may  be  agreed  upon. 

"To  be  delivered  at  on  board  cars  Mark  West. 

"Terms — Cash  on  delivery. 

"Seller  Eberling  Bros., 
''Sheriffs  Brothers  Company, 
"By  Chas.  Sheriffs." 
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These  further  facts  are  also  undisputed:  That,  snibject  to 
the  conditions  of  the  foregoing  contract,  viz.,  that  the  prunes 
so  bargained  for  should  *'be  delivered  in  first  class  order,  all 
of  which  are  to  be  of  choice,  merchantable  quality,  thoroughly  f 
cured  and  well  dried,"  etc.,  the  defendants  bought  the  crop  ^ 
of  prunes  on  the  ranches  in  said  contract  named,  estimated 
at  one  hundred  tons,  at  the  rate  of  one  hundred  dollars  per 
ton  for  the  first  ten  tons  and  $120  per  ton  for  the  remainder, 
the  fruit  to  be  delivered  on  board  the  cars  at  the  railroad 
station  at  Mark  West,  in  Sonoma  County ;  that  all  the  prunes, 
except  the  two  cars  in  dispute  here,  were  so  delivered  to  the 
defendants  and  received  by  them  at  Healdsburg,  in  said 
county ;  that  all  the  prunes  were,  prior  to  the  commencement 
of  this  action,  paid  for  except  the  last  two  cars,  which  are 
involved  in  this  action  and  which  amounted  in  money  to  the 
sum  herein  sued  for;  that,  when  the  said  last  two  cars  reached 
Healdsburg,  the  place  of  consignment,  the  California  Canners* 
Association  seized  and  took  possession  of  them  in  an  action 
brought  by  it  in  claim  and  delivery,  said  association  claiming 
to  be  the  owner  of  said  prunes  by  virtue  of  its  contract  with 
H.  W.  Eberling,  above  mentioned  herein;  that  H.  W.  Eber- 
ling  had,  prior  to  the  seizure  by  the  fanners'  association  of 
the  two  cans  of  prunes  as  above  indicated,  delivered  to  the 
said  association  nine  or  ten  tons  of  prunes,  which  amounted 
to  more  in  money  than  the  sum  of  seven  hundred  dollars 
which  was  advanced  to  said  Eberling  by  the  canners'  associa^ 
tion. 

The  appellant  expressly  admits  these  facts:  That  H.  W. 
Eberling  was  the  lessee  of  the  Leak  and  Qibbons  ranches,  and 
owned  half  the  prune  crops  grown  thereon ;  that  H.  W.  Eber- 
ling entered  into  the  contract,  above  referred  to,  with  the 
canners'  association  for  the  sale  of  the  prunes  in  controversy 
in  this  action ;  that,  after  the  making  of  the  contract  between 
the  canners'  association  and  H.  W.  Eberling,  and  before  the 
making  of  the  contract  between  Eberling  Bros,  and  the  de- 
fendants, the  plaintiff  was  incorx>orated.  The  disputed  fact 
in  the  case  and  upon  which  the  decision  of  the  controversy  is 
made  to  hinge  is  whether  the  fruit  in  question  was  sold  to 
the  plaintiff  by  Eberling  prior  to  the  making  of  the  contract 
with  the  defendants. 

The  plaintiff  contends  that  the  determination  of  the  ultimate 
issue  presented  here  is  whether  the  contract  between  Eberling 
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and  the  canners'  association  is  merely  executory  or  constituted 
a  sale.  '*If  it  was  a  sale,"  proceeds  the  plaintiff,  "then  the 
title  passed  to  the  canners'  company  and  Eberling  could  not 
thereafter  convey  the  fruit  to  the  Pacific  Coast  Dried  Fruit 
Company.  And  if  the  canners'  fruit  was  shipped  to  Sheriffs 
Bros,  at  Healdsburg,  the  canners'  company  had  a  right  to 
replevin  it."  On  the  other  hand,  continues  the  plaintiff,  ''if 
said  contract  was  executory  and  Eberling  had  until  the  fif- 
teenth day  of  October,  1913,  in  which  to  fulfill  it,  and  he  did 
not  fulfill  his  contract  by  that  time,  the  California  Canners' 
Association  had  an  action  for  damages  against  H.  W.  Eber- 
ling, but  it  had  no  title  to  the  fruit,  and  the  sale  of  the  fruit 
to  the  Pacific  Coast  Dried  Fruit  Company  was  valid,  as  was 
the  sale  to  Sheriffs  Bros." 

Counsel  for  the  appellant  then  proceeded  to  show  that  the 
contract  referred  to  was  executory,  and  that,  therefore,  the 
canners'  association  did  not,  and  could  not,  acquire  title  to 
the  fruit  until  the  same  was  delivered  to  and  accepted  by  it. 

The  case,  however,  was  tried  and  decided  upon  the  sole 
theory  that  the  defendants  never  entered  into  any  contract 
with  the  plaintiff  whereby  the  latter  agreed  or  promised  to 
sell  and  deliver  to  them  any  prunes,  that  said  plaintiff,  as  a 
matter  of  fact,  never  did  sell  and  deliver  to  the  defendants 
any  prunes,  and  that  said  plaintiff  is  not  the  real  party  in 
interest  in  this  action  (sec.  367,  Code  Civ.  Proc.) ;  that  it 
cannot,  therefore,  maintain  this  action,  and  is  not  entitled  to 
any  judgment  of  any  kind  or  character  against  the  defendants. 
Upon  this  theory  of  the  case,  it  is  manifestly  unimportant 
whether  the  contract  between  Eberling  and  the  canners'  asso- 
ciation constituted  a  sale  or  a  mere  agreement  to  sell. 

The  court  made  no  other  findings  than  the  following:  **1. 
That  the  plaintiff  did  not,  on  or  about  September  29,  1913, 
or  on  any  other  date  or  at  any  time,  sell  or  deliver  to  the 
defendants  ...  at  Healdsburg  ...  or  any  other  place  .  .  . 
any  quantity  of  prunes;  2.  That  the  defendants  .  .  .  did  not 
at  any  time  or  place  agree  or  promise  to  pay  to  the  plaintiff 
any  price  for  any  prunes  and  that  defendants  .  .  .  did  not 
at  any  time  or  place  enter  into  any  contract  with  the  plain- 
tiff for  the  purchase  from  plaintiff  of  any  quantity  of  dried 
prunes;  3.  That  the  defendants  .  .  .  have  not  paid  to  the 
plaintiff  the  sum  of  $5,885.56  or  any  sum  of  money  whatever 
on  account  of  any  dried  prunes  received  by  the  defendants 
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.  .  .  from  the  plaintiff;  4.  That  there  ia  nothing  due  from 
the  defendants  ...  to  the  plaintiff  on  any  account." 

Thus  it  will  be  observed  that,  as  stated,  the  whole  theory  of 
the  case  as  it  was  tried  by  the  defendants  and  decided  by  the 
court  was  that  the  plaintiff  was  not  the  real  party  in  interest, 
and  the  sole  question  here  is,  therefore,  whether  the  above «. 
findings  derive  sufficient  support  from  the  evidence.  I 

We  cannot  say  that  the  decision  was  not  justified. 

The  contract  upon  which  this  action  is  founded  was,  as  is 
above  shown,  between  Eberling  Bros,  and  Sheriffs  Bros.  The 
prunes  referred  to  in  said  contract  were  those  produced  or  to 
be  produced  on  the  Leak  and  Gibbons  ranches,  of  which  H.  W. 
JEiberllng,  who  conducted  the  negotiations  culminating  in 
the  contract,  was  the  lessee.  In  that  contract  it  is  expressly 
provided  that  the  Sheriffs  Bros,  were  to  receive,  for  the  prices 
therein  specified,  "wy  crop  of  Dried  French  and  Sugar  prunes 
grown  on  what  is  known  as  the  Leach  (Leak)  and  Oivins 
(Gibbons)  ranches." 

Charles  Sheriffs  testified  that,  in  the  course  of  his  negotia- 
tions with  H.  W.  Eberling  for  the  purchase  of  said  prunes, 
no  word  was  ever  uttered  or  suggestion  made  or  intimated  that 
the  Pacific  Coast  Dried  Fruit  Company  had  any  interest,  di- 
rect or  remote,  in  said  prunes  or  the  contract  into  which  he 
was  about  to  enter  with  Eberling  Bros,  for  the  purchase  of 
the  same.  Indeed,  he  testified  that,  having  heard  prior  to 
the  time  he  began  negotiations  for  the  purchase  of  the  prunes 
that  the  Eberlings  had  formed  a  company  called  the  ''Pacific 
Dried  Fruit  Company,"  he  asked  H.  W.  Eberling,  just  before 
the  contract  was  executed,  why  he  did  not  sell  his  crop  of 
prunes  to  his  own  company  (referring  to  plaintiff),  and  that 
Eberling  replied  that  he  did  not  desire  to  take  that  course, 
that  the  fruit  belonged  to  him  (Eberling)  and  that  **he 
wanted  to  sell  it  on  the  outside  for  the  best  price  he  could 
get  for  it."  The  witness  further  testified  that,  when  making 
payments  for  prunes  delivered  to  him  under  said  contract,  he 
invariably  did  so  by  drawing  his  checks  in  the  name  and 
favor  of  H.  W.  Eberling,  the  latter  having  requested  him  to 
make  his  checks  out  in  that  manner. 

On  the  other  hand,  the  plaintiff  presented  some  testimony 
which  raised  an  apparent  confiict  in  the  evidence  upon  the 
question  whether  it  at  any  time  became  the  owner  of  the 
prunes  in  question  or  whether  said  prunes  were  transferred 
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to  it  by  Eberling  before  the  making  of  the  contract  to  which 
the  defendants  are  parties.  H.  W.  Eberling  testified  that  he 
transferred  his  1913  crop  of  prunes  to  the  plaintiff  prior  to 
the  making  of  the  contract  between  Eberling  Bros,  and  Sheriflfs 
Bros.  The  consideration  for  the  transfer,  he  said,  was  the 
issuance  to  him  by  the  plaintiff  of  three  hundred  shares  of 
its  stock.  He  never  received  any  cash  from  the  plaintiff  for 
the  transfer.  The  minutes  of  a  meeting  of  the  board  of  di- 
rectors of  the  plaintiff,  held  July  21,  1913,  were  introduced 
in  evidence  and  disclosed  that,  upon  motion  of  Director  C.  W. 
Eberling,  *'the  property  of  Harry  W.  Eberling,  known  as 
Eberling  Bros.,  viz :  100  tons  of  prunes,  valued  at  $10,000.00, 
with  the  packing  house,  cannery  and  other  equipment,  and 
cash  to  the  value  of  $6,000.00,  together  with  his  good  will, 
accepted  by  the  company  and  that  the  secretary  be  instructed 
to  issue  336  shares  of  the  company's  stock  in  respect  thereof." 
The  foregoing  action,  the  minutes  further  show,  was  sub- 
sequently ratified  by  Directors  H.  W.  Eberling,  C.  W.  Eber- 
ling, and  J.  T.  Lyons,  and  acknowledgment  of  receipt  of 
stock  issued  by  the  plaintiff  (to  whom  it  does  not  appear) 
was  also  noted  in  said  minutes.  There  were  also  introduced 
what  purported  to  be  the  minutes  of  a  meeting  of  the  board 
of  directors,  held  on  August  7,  1913,  which  tended  to  show 
that  the  corporation,  by  said  board,  had  invested  H.  W.  Eber- 
ling with  authority  **to  sell  the  whole  or  any  part  of  the 
prunes  that  he  put  into  this  corporation  as  one  of  his  assets 
and  which  are  grown  on  his  ranch  at  Fulton,  Sonoma  County, 
and  to  receive  payment  therefor.  And,  moreover,  he  is  hereby 
authorized  to  use  such  moneys  as  he  may  receive  in  payment 
therefor  in  such  a  way  as  may  seem  fit  and  to  the  best  inter- 
ests of  said  corporation  in  the  discharge  of  its  obligations." 

The  foregoing  is,  substantially,  about  all  the  testimony  the 
object  of  which  was  to  show  ownership  of  the  prunes  in  the 
plaintiff. 

As  stated,  there  is  apparently  a  conflict  in  the  evidence  upon 
tlie  question  of  the  ownership  of  the  prunes  involved  in  this 
action.  Whether,  however,  in  reality,  there  was  a  conflict, 
was  a  question  for  the  determination  of  the  trial  court.  If 
that  court  concluded,  as  with  perfect  propriety  we  may  assume 
that  it  did,  that  the  testimony  introduced  by  the  plaintiff 
upon  that  question  was  wholly  unbelievable,  and  so  entirely 
discredited  and  disregarded  it,  then  there  was  no  actual  con- 


Digitized  by  VjOOQ IC 


July,  1916.]    Pacific  Coast  etc.  Fruit  Co.  v.  Sheriffs,    137 

flict,  for  the  situation  in  that  case  would  be  the  same  as  if 
the  plaintiff  had  introduced  no  proof  whatsoever  upon  the 
subject. 

That  it  is  within  the  legal  province  or  discretion  of  the  trial 
court  to  reject  in  ioto  the  testimony  of  any  witness  is  a  propo- 
sition so  obvious  under  our  system  and  so  often  confirmed  by 
the  courts  that  its  statement  is  all  that  should  be  necessary  to 
certify  its  soundness.  In  the  very  nature  of  the  case  this 
should  be  the  rule.  It  was  announced  in  the  earliest  history 
of  the  jurisprudence  of  the  state  and  has  never  been  varied 
from.  In  Blankman  v.  Vallejo,  15  Cal.  639,  646,  the  very 
learned  Mr.  Justice  Baldwin,  with  the  sanction  of  the  court, 
said:  "We  do  not  understand  that  the  credulity  of  a  court 
must  necessarily  correspond  with  the  vigor  and  positiveness 
with  which  a  witness  swears.  A  court  may  reject  the  most 
positive  testimony,  though  the  witness  be  not  discredited  by 
direct  testimony  impeaching  him  or  contradicting  his  state- 
ments. The  inherent  improbability  of  a  statement  may  deny 
to  it  all  claims  to  belief."  (See,  also,  County  of  Sonoma  v. 
t^iofen,  125  Cal.  32,  35,  [57  Pac.  681] ;  People  v.  MUner,  122 
Cal.  171,  179, 180,  [54  Pac.  833] ;  Clark  v.  Tulare  Lake  Dred- 
ging Co.,  14  Cal.  App.  414,  432,  433,  [112  Pac.  564].) 

It  is  unnecessary  to  say,  of  course,  that  neither  a  trial  court 
nor  a  jury  may  arbitrarily  reject  the  testimony  of  a  witness. 
There  must  be  a  sufficient  legal  reason  for  its  rejection  or  dis- 
cretion is  abused.  But,  unless  the  action  of  a  trial  court  or 
jury  in  repudiating  testimony  given  before  it  appears  to  be 
inherently  erroneous  or  upon  its  face  as  involving  an  arbitrary 
disregard  of  such  testimony,  an  appeal  court  must  assume  and, 
indeed,  presume,  that  upon  sufficient  reasons  the  testimony 
was  deemed  to  be  wanting  in  verity,  and,  therefore,  without 
probative  or  evidentiary  force  or  value. 

While  it  does  not  rest  upon  this  court  to  search  for  and 
develop  the  specific  reason  or  reasons  by  which  the  trial  court 
was  led  into  the  rejection  of  the  testimony  presented  by  the 
plaintiff,  we  may,  nevertheless,  properly  call  attention  to  some 
considerations  disclosed  by  the  record  which,  upon  their  face  at 
least,  might  well  lead  to  the  conviction  that  the  testimony  so 
brought  into  the  ca^e  was  entitled  to  no  weight  or  possessed  no 
persuasive  force.  In  the  first  place,  it  is  to  be  observed,  in  this 
connection,  that  the  prunes  in  question  were  shipped  to 
ShcriflFs  Bros,  by  and  in  the  name  of  "Eberling  Bros.,"  and 
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that,  when  the  fruit  was  seized  by  the  canners'  association 
under  the  writ  of  replevin,  H.  W.  Eberling  alone  fought  the 
case  apparently  for  and  in  behalf  of  himself,  and,  according 
to  his  own  admissions  on  the  witness-stand,  at  no  time  after 
the  fruit  was  so  taken  possession  of  did  he  say  or  represent 
or  pretend  in  that  action  or  otherwise  that  the  prunes  were 
the  property  of  the  plaintiff,  until  about  the  time  of  the  com- 
mencement of  this  action.  In  the  second  place,  it  is  to  be 
noted  that  the  contract  with  the  canners'  association  was  made 
prior  to  the  incorporation  of  the  plaintiff  and  prior  to  the 
execution  of  the  contract  between  Eberling  Bros,  and  the 
defendants.  It  will  further  be  noted  that  the  latter  contract 
called  for  better  prices  and  profits  for  and  on  the  prunes 
than  H.  W.  Eberling  agreed  to  sell  the  prunes  at  and  would 
have  obtained  under  the  contract  with  the  canners*  associa- 
tion. Thus  it  is  manifest  that  it  would  have  been  greatly  to 
the  financial  advantage  of  H.  W.  Eberling  to  have  delivered 
the  prunes  in  question  to  the  Sheriflfs  Bros,  under  the  latter  *s 
contract  than  to  have  delivered  them  to  the  canners'  associa- 
tion under  its  contract.  And  it  by  no  means  involves  a  far- 
fetched proposition  to  venture,  upon  the  record  as  it  appears 
here,  that  the  reason  which  inspired  Eberling  to  attempt  to 
make  it  appear  that  the  plaintiff  and  not  he  was  the  real 
party  to  the  contract  with  the  defendants  was  this:  that,  if 
it  could  be  shown  that  the  fruit  was  delivered  by  the  plain- 
tiff to  the  defendants,  under  the  latter 's  contract,  when  said 
fruit  was  placed  in  the  cars  for  shipment  at  Mark  West,  the 
seizure  of  the  prunes  by  the  canners'  association,  which  con- 
fessedly had  had  no  dealings  with  the  plaintiff,  would  involve 
a  matter  which  concerned  no  other  person  than  the  Sheriffs 
— that  is  to  say,  the  fruit  having  been  delivered  to  them  by 
the  plaintiff  according  to  their  contract,  the  title  thereto  had 
vested  in  the  defendants  before  the  seizure,  and  that  it  was, 
therefore,  the  latter 's  duty  and  no  concern  of  the  plaintiff, 
which  was  under  no  obligation  of  any  kind  or  character  to 
the  canners'  association,  to  see  that  the  association  restored 
the  fruit  to  their  possession.  However  that  may  be,  the  con- 
siderations to  which  we  have  above  referred,  we  repeat,  are, 
at  least  upon  their  face,  suflBcient  justly  to  generate  distrust 
in  the  asseverations  of  H.  W.  Eberling  that  the  prunes  in 
question  were  the  property  of  the  plaintiff  and  in  the  good 
faith  of  the  purported  transfer  of  the  fruit  to  said  plaintiff 
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by  H.  W.  Bberling,  as  the  minutes  of  its  board  of  directors 
introduced  in  evidence  in  this  case  purport  to  attest.  And 
if,  upon  those  considerations,  the  trial  court  felt  constrained 
to  discredit  the  testimony  presented  by  the  plaintiff  upon  the 
question  of  ownership  and  so  disregarded  entirely  said  testi- 
mony, we  cannot  say  that  the  court,  in  so  doing,  was  not 
justified  or  abused  its  discretion  in  that  respect. 

Thus  we  have  reviewed  the  record  as  it  is  presented  to  us, 
and,  while  thus  we  have  been  led  to  the  condusioi^  that  the 
findings  of  the  court  that  the  defendants  never  at  any  time 
had  any  transaction  whatever  with  the  plaintiff  and  are  not 
indebted  to  the  plaintiff  in  any  sum  on  account  of  the  prunes 
in  question  are  amply  supported  and  that  said  findings  sup- 
port the  judgment,  it  must  be  conceded  that  the  sole  defense 
relied  upon  by  the  defendants,  as  indicated,  and  the  theory 
upon  which  the  cause  was  decided,  which  theory  necessarily 
followed  from  the  nature  of  said  defense,  are  extremely 
technical ;  for  H.  W.  Bberling  was,  according  to  the  testimony, 
practicaUy  the  corporation  plaintiff  itself.  He  organized  it 
and  owned  all  the  capital  stock  thereof,  with  the  exception  of 
a  few  shares  issued  for  the  working  purposes  of  the  corpora- 
tion, and  the  money,  property,  and  assets  transferred  to  it 
by  him — indeed,  the  whole  of  its  assets — ^had  constituted  his 
own  individual  property.  If  he  had  made  out  a  clear  case  of 
indebtedness  to  him  or  the  corporation  for  the  prunes  in  ques- 
tion, we  might,  under  the  circumstances  thus  pointed  out,  be 
justified  in  reversing  the  judgment.  As  shown,  however, 
technically,  plaintiff  was  not  the  owner  of  the  prunes  in  ques- 
tion according  to  the  court's  findings,  which  are  fortified  by 
sufficient  evidence,  and  is,  therefore,  not  the  real  party  in 
interest  in  this  action;  but,  more  than  this,  it  is  very  clear 
from  the  record  that  apparently  the  court  could  have  further 
found,  as  certainly  it  should  have  found,  if  the  face  value 
of  the  testimony  presented  by  the  defendants  may  be  accepted 
as  the  correct  test  of  its  probative  force,  and  thus  have  dis- 
posed of  the  case  upon  its  merits  against  the  plaintiff,  that 
H.  W.  Bberling  did  agree  in  writing  to  sell  the  prunes  in 
dispute  to  the  canners'  association  prior  to  the  incorporation 
of  the  plaintiff  and  prior  to  the  making  of  the  oontract  with 
the  defendants;  that  while  the  prunes  were  still  on  a  ''siding" 
at  the  Mark  West  railway  station,  H.  W.  Bberling  assured  an 
agent  of  the  canners'  association  that  they  were  there  to  be 
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consigned  to  that  association  in  pursuance  of  the  terms  of  its 
contract  with  *'Eberling  Bros.";  that  the  assurance  so  made 
to  the  said  agent  was  false  and  designed  to  mislead  the  canners' 
association  as  to  the  dispcxsition  which  Eberling  really  in- 
tended to  make  of  the  prunes;  that,  as  a  matter  of  fact,  he 
at  all  times  intended  to  ship  them  to  Sheriffs  Bros.,  to  whom 
he  had  agreed  to  sell  them  at  prices  in  advance  of  those 
specified  in  the  contract  with  the  association;  that  he  did 
consign  them  to  the  defendants;  that  the  canners'  associsr 
tion,  having  learned  of  the  duplicity,  brought  suit  to  obtain 
possession  of  the  prunes,  did,  in  fact,  secure  possession  of 
and  retained  them,  and  presumably  paid  Eberling  the  prices 
for  them  stipulated  in  its  oontract;  that,  as  a  consequence 
of  the  act  of  the  association  in  taking  possession  of  the  prunes, 
the  defendants  did  not  then,  nor  did  they  ever,  get  actual 
possession  of  the  fruit ;  that  H.  W.  Eberling  treated  the  action 
by  the  association  as  of  his  and  not  as  of  the  concern  of  the 
defendants,  and,  accordingly,  himself  fought  the  case  for  and 
on  behalf  of  himself;  that,  on  the  seventeenth  day  of  Decem- 
ber, 1913,  almost  three  months  after  the  association  brought 
its  claim  and  delivery  action  for  the  purpose  of  obtaining  pos- 
session of  the  prunes,  H.  W.  Eberling,  upon  being  paid  by 
the  defendants  the  sum  of  $327.57,  executed  and  delivered  to 
them  a  receipt  therefor  acknowledging  payment  "in  full  for 
all  fruits  delivered  by  Eberling  Bros.";  that,  at  the  time  of 
the  delivery  of  said  receipt,  Eberling  said  nothing  about  an 
indebtedness  due  him  from  the  defendants  on  account  of  the 
prunes  in  question,  and  that  he  made  no  daim  against  the 
defendants  on  that  account  until  long  after  the  delivery  of 
said  receipt  In  view  of  all  these  facts,  we  think  it  is  very 
clear  that  justice  demands  that  the  judgment,  though  resting 
on  a  technical  defense,  should  be  affirmed,  and  it  is  so  ordered. 

.     ChipmaUi  P.  J.,  and  Ellison,  J.,  pro  tem,,  concurred. 
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[Civ.  No.  1955.    Second  Appellate  District.— July  24,  1916.] 

GWYNN    B.    HOPKINS,    Respondent,    v.    CHARLES    L. 
SANDERSON  et  aL,  AppeUants. 

School  Law — Offer  of  Employment  of  LraRASiAN — ^Pailuri  to  Accept 
IN  TtME— Section  1617,  Political  Code.— Even  though  section  1617 
of  the  Political  Code,  providing  that  "any  teacher  who  shaU  fail  to 
signify  his  acceptance  [of  a  school  position]  within  twenty  days  after 
such  election,  shall  be  deemed  to  have  declined  the  same,"  be  held 
not  to  apply  to  the  position  of  librarian,  it  is  within  the  right  of 
the  board  of  trustees  of  a  school  district  to  require  one  seeking  such 
position  to  give  notice  of  acceptance  within  the  time  provided  by 
■aid  section,  and  where  the  board  in  its  offer  of  such  position  requires 
acceptance  to  be  made  within  twenty  days,  under  the  belief  that 
said  section  applies,  but  the  applicant  fails  to  aeeept  within  said 
time,  there  is  no  employment,  and  no  salary  can  be  recovered. 

Id. — Offbb  of  Employment— EviDENCB.->Where  a  written  notice  of  the 
employment  of  a  party  as  librarian  of  a  school  district  stated  that 
it  was  given  under  section  1617  of  the  California  school  code,  and 
that  an  acceptance  was  required  under  said  section  within  twenty 
days,  and  that  failure  to  comply  with  such  provision  rendered  the 
position  vacant,  it  was  sufficiently  made  to  appear  that  the  employ- 
ment was  conditional  upon  acceptance  within  the  time  prescribed, 
although  no  demand  was  made  for  the  production  of  the  original 
notice,  where  the  president  of  the  school  board,  without  objection, 
was  permitted  to  testify  that  the  board  of  trustees  elected  the  plain- 
tiif  with  the  proviso  outlined  in  the  notice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  WeUbom,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  J.  Hill,  County  Counsel,  Hugh  Qordon,  Deputy  County 
Counsel,  and  Frederick  W.  Smith,  for  Appellants. 

M.  P.  Hopkins,  for  Respondent. 

JAMES,  J. — The  plaintiff  herein  was  awarded  in  the  trial 
court  a  writ  of  mandate  to  compel  the  payment  to  her  of 
certain  money  which  she  alleged  was  due  her  for  three  months' 
services  as  librarian  for  the  Whittier  Union  High  School  Dis- 
trict. She  alleges  that  she  was  employed  by  the  board  of 
trustees  of  said  district  on  the  fourth  day  of  June,  1915.    This 


Digitized  by  VjOOQ IC 


142  Hopkins  v.  Sandebson.        [31  CaL  App. 

employment  was  denied  on  the  part  of  the  defendants,  and  it 
was  alleged  aflSrmatively  that  there  had  been  an  offer  made  to 
the  plaintiflf  to  employ  her  in  the  capacity  of  librarian,  said 
offer  being  made  with  the  express  condition  that  notice  of 
acceptance  should  be  furnished  within  twenty  days,  and  that 
no  such  notice  was  furnished  within  said  time.  On  behalf 
of  the  plaintiff  there  was  introduced  in  evidence  a  minute 
record  of  the  board  of  trustees  of  a  meeting  held  on  June  4, 
1915,  wherein  the  employment  of  various  persons  as  teachers 
and  in  other  capacities  was  recorded,  the  plaintiff  being  one 
of  the  number  mentioned  in  that  minute.  Upon  this  proof 
plaintiff  rested  as  having  made  out  a  prima  facie  case.  In 
the  answer  a  copy  of  the  document  which  it  was  alleged  had 
been  sent  to  the  plaintiff,  notifying  her  of  her  employment  as 
librarian,  was  set  out.  An  aflSdavit  contradicting  the  genuine- 
ness and  due  execution  of  the  instrument  was  filed,  raising 
an  issue  as  to  that  matter.  That  notice  contained  the  follow- 
ing provision:  '*This  notice  ia  in  conformity  with  section 
1617  of  the  California  School  Code.  An  acceptance  of  same 
is  required  under  provisions  of  same  section,  within  twenty 
days.  Failure  to  comply  with  such  provision  renders  the 
I)osition  vacant."  The  original  notice  was  not  introduced  in 
evidence.  When  the  defendants  sought  to  prove  by  an  oflScer 
of  the  school  board  that  the  notice  as  alleged  had  been  sent  to 
the  plaintiff,  it  was  objected  that  no  demand  had  been  made 
for  the  production  of  the  original,  and  that  secondary  evi- 
dence to  establish  the  fact  was  not  proper  to  be  received. 
There  was  considerable  argument  had  at  the  trial  upon  the 
question  raised  by  the  objection.  However,  without  objection, 
the  president  of  the  school  board  was  permitted  to  testify 
that  the  board  of  trustees  elected  the  plaintiff  with  the  proviso 
as  outlined  in  a  notice  which  was  sent  to  her, — ^that  ratification 
or  acceptance  by  the  employee  must  be  signed  and  returned 
within  twenty  days,  or  the  oflSce  would  become  vacant.  It 
was,  therefore,  sufficiently  made  to  appear  that  the  employ- 
ment of  the  petitioner  as  made  by  the  board  at  its  meeting 
of  June  4,  1915,  was  conditional  upon  notice  of  acceptance 
being  received  within  twenty  days  thereafter.  As  we  have 
before  stated,  it  was  not  contended  that  there  was  any  such 
acceptance  within  the  time  provided ;  in  fact,  the  express  tes- 
timony showed  that  the  plaintiff  did  not  attempt  to  comply 
with  the  requirement  until  after  the  twenty  days  had  expired. 
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The  board  then  refused  to  consider  her  acceptance  ss  being 
within  time  and  refused  to  certify  to  her  employment.  It  is 
said  that  the  oflfer  of  employment  requiring  acceptance  within 
twenty  days  only  applied  to  teachers,  citing  section  1617  of 
the  Political  Oode.  That  section  in  its  provisions  relating 
tD  the  acceptance  of  school  positions  does  refer  only  to  teachers 
when  it  declares:  *' provided,  further,  that  any  teacher  who 
shall  fail  to  signify  his  acceptance  within  twenty  days  after 
such  election  shall  be  deemed  to  have  declined  the  same. 
.  .  .  '*  The  trial  judge  seems  to  have  agreed  with  this  con- 
tention when  he  found  that  the  employment  of  the  petitioner 
was  completed  at  the  time  of  the  meeting  of  the  board  of 
trustees.  In  support  of  such  determination  the  argument  is 
that  as  the  board  of  trustees  was  not  required  in  the  case  of 
employees  other  than  teachers  to  demand  that  notice  of  accept- 
ance be  given  within  twenty  days,  the  engagement  of  such 
other  employees  would  be  complete  at  the  time  of  the  adoption 
of  the  resolution  selecting  them.  We  are  not  in  accord  with 
the  trial  court  in  this  conclusion.  It  was  undoubtedly  within 
the  right  of  the  board  of  trustees  to  require  a  notice  of  ac- 
ceptance to  be  given  on  the  part  of  the  person  proposed  to 
be  employed;  and  whether  the  section  of  the  school  law  re- 
ferred to  required  it  or  not,  it  was  without  question  the  belief 
of  the  board  that  the  section  did  so  require  it,  and  it  was  their 
intent  when  the  notice  of  selection  was  sent  to  the  plaintiff 
that  the  employment  should  not  be  completed  until  the  plain- 
tiff had  notified  the  board  that  she  would  accept  their  offer. 
If  such  a  condition  were  wholly  unauthorized,  then  where 
the  board  did  make  the  condition  it  would  follow,  not  that 
the  contract  of  employment  was  completed  at  the  time  the 
resolution  was  adopted,  but  that  there  was  no  employment, 
as  it  was  wholly  without  the  intent  of  the  board  at  that  time 
so  to  make  it  complete.  We  think  the  trial  judge  was  in 
error  as  to  his  conclusion,  and  that  the  plaintiff,  not  having 
accepted  the  position  offered  to  her  within  the  time  limited, 
was  not  entitled  to  the  salary  attached  to  the  position. 
The  judgment  is  reversed. 

Conrey^  P.  J.,  and  Shaw,  J.,  concurred* 
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[Civ.  No.  2032.    Second  AppeUate  District.— July  24,  1916.] 

Iln  the  Matter  of  the  Application  for  the  Disbarment  of 
WILSON  H.  SOALE,  an  Attorney  at  Law. 

ArroBNET  AT  Law — Disbabhbnt  Pboceedino — ^Violation  of  Confidencb 
OF  Client — Supficisngy  of  Evidence. — In  this  proceeding  for  the 
disbarment  of  an  attorney  at  law  for  violating  his  oath  in  certain 
transactions  involving  the  property  of  a  client,  it  is  held  that  on  the 
record  the  court  was  justified  in  determining  that  the  accused  violated 
such  oath,  that  the  client  reposed  confidence  in  him,  and  that  he 
abused  such  confidence. 

Id. — ^Judgment  of  Suspension — Time — CJontingent  upon  Payment  of 
Claim  of  Accuses. — A  judgment  suspending  an  attorney  at  law  for 
one  year  "and  thereafter  until  the  claim  of  the  accuser  is  fully  paid," 
is  warranted,  if  the  amount  is  ascertained,  but  is  too  uncertain  to  be 
enforced,  except  as  to  the  stated  period  of  one  year,  where  the  cor- 
porate stock  wrongfully  purchased  by  the  attorney  with  the  money 
of  his  client  is  not  shown  to  be  wholly  worthless,  and  the  amount 
lost  thereby  is  not  determined. 

Id. — Suspension  of  Attobnst  foe  Unumited  Period. — In  a  disbarment 
proceeding  an  attorney  may  be  suspended  for  a  period  not  necessarily 
limited  as  a  fixed  and  determinate  period  of  time,  but  for  an  uncertain 
time,  subject  to  the  right  of  the  accused  to  relieve  himself  therefrom 
by  making  restitution  of  a  stated  amount  of  money  which  he  had 
improperly  obtained  by  means  of  his  misconduct. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angclts  County  disbarring  an  attomej  at  law  from  practice. 
Fred   II.  Taft,"  Judge. 

The  frets  are  stated  in  the  opinion  of  the  court 

Gray,  Barker  &  Bowen,  Wheaton  A.  Oraj,  and  Bennett  & 
Carey,  for  Appellant 

Schweitzer  &  Hutton,  for  Respondent 

CONREY,  P.  J.— The  Los  Angeles  Bar  Association  ffled  in 
the  superior  court  of  Ijos  Angeles  County  an  accusation  veri- 
fied by  the  oath  of  one  Grace  A.  Hilbom,  charging  that  Wilson 
H.  Soale  had  violated  his  oath  as  an  attorney  and  counselor 
at  law  by  the  commission  of  certain  acts  therein  described. 
An  answer  was  filed  den3ring  the  facts  alleged  as  showing 
defendant's  misconduct.  After  trial  of  the  issues  thus  pre* 
sented  the  court  found  that  all  of  the  allegations  of  the  ao- 
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cusation  are  true,  and  it  was  ordered  **that  the  accused,  Wil- 
son H.  Soale,  be  deprived  of  the  right  to  practice  as  an 
attorney  at  law  in  the  state  of  California  for  one  year  from 
date  hereof,  and  thereafter  until  the  claim  of  the  accuser, 
Grace  A.  Hilbom,  against  said  accused  is  fully  paid.'*  From 
this  judgment  he  appeals. 

In  September,  1909,  and  thereafter  during  the  occurrence  of 
the  transactions  involved  in  this  case,  Mr.  Soale,  as  a  member 
of  the  firm  of  Soale  &  Crump,  was  engaged  in  practice  as  an 
attorney  and  counselor  at  law  in  the  city  of  Pasadena,  Cali- 
fornia. At  the  beginning  of  these  transactions  the  lady  now 
known  as  Grace  A.  Hilbom  was  Grace  Hilborn  Jenkins,  the 
wife  of  one  Jenkins.  In  September,  1909,  Mrs.  Jenkins  went 
into  the  office  of  Soale  &  Crump  and  entered  into  a  discussion 
with  Mr.  Soale  concerning  her  business  affairs  and  her  prop- 
erty. As  a  result  of  that  discussion,  as  she  was  expecting  to 
be  absent  from  Los  Angeles  County  for  some  time,  Mrs.  Jen- 
kins executed  to  Mr.  Soale  and  Mr.  Crump,  as  copartners,  a 
general  power  of  attorney,  which,  among  other  things,  au- 
thorized them  to  convey  real  property  for  her  and  in  her  name. 
According  to  her  testimony  this  was  done  pursuant  to  a  sug- 
gestion by  Mr.  Soale  that  she  would  do  well  to  let  them  care 
for  the  property  and  look  out  for  it  for  her.  Acting  under 
this  employment  and  authority,  an  exchange  of  property  was 
negotiated  by  which,  in  return  for  five  acres  of  land  owned 
by  Mrs.  Jenkins  near  Alhambra,  she  acquired  one  thousand 
dollars  and  a  house  and  lot  in  Pasadena,  which  we  will  desig- 
nate as  the  Summit  Avenue  property.  The  matters  com- 
plained of  in  this  proceeding  relate  to  an  additional  transac- 
tion in  which  Mrs.  Jenkins  received  four  thousand  shares  of 
stock  of  a  corporation  called  the  Automatic  Car  Coupler  Com- 
pany,  in  exchange  for  the  Summit  Avenue  property. 

In  January,  1910,  Mrs.  Jenkins  consulted  Mr.  Soale  about 
obtaining  a  divorce  from  her  husband,  and  an  agreement  was 
made  as  to  the  amount  of  the  fee  to  be  paid  to  Soale  &  Crump 
for  their  services  in  that  matter.  Such  is  the  effect  of  the 
testimony  of  Mrs.  Jenkins.  The  complaint  in  the  divorce 
action  was  not  filed  until  some  months  after  the  first  con- 
sultation, and  it  was  during  that  interval  that  the  transac- 
tions occurred  which  are  the  subject  of  the  complaint  herein. 

The  Automatic  Car  Coupler  Company  appears  to  have  been 
incorporated  in  the  early  part  of  the  year  1909,  with  a  capital 
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stock  of  fifty  thousand  shares  of  the  par  value  of  one  dollar 
each.  It  was  organized  in  Pasadena,  and  its  principal  busi- 
ness grew  out  of  an  automatic  car  coupler  invention  which 
was  transferred  to  the  corporation  in  return  for  certain  shares 
of  the  stock.  At  the  same  time  shares  of  treasury  stock  were 
sold  at  ten  cents  per  share,  and  from  time  to  time  during  the 
year  1909  the  price  was  advanced  by  resolution  of  the  direo- 
tors  of  the  corporation  until  they  had  raised  it  to  par  for 
sales  by  the  company.  Mr.  Soale  was  one  of  the  early  stock- 
holders. He  owned  four  thousand  shares  of  stock  acquired 
at  ten  cents  per  share.  Soale  &  Crump  also  owned  one  thou- 
sand shares  of  stock.  The  four  thousand  shares  belonging 
to  Mr.  Soale  are  the  same  shares  that  were  transferred  to 
Mrs.  Jenkins  in  exchange  for  the  Summit  Avenue  property, 
and  under  the  circumstances  to  which  we  shall  refer.  In 
November,  1909,  Mr.  Soale  caused  the  four  thousand  shares 
to  be  transferred  to  his  son-in-law,  Lewis  Sprague,  and  left 
the  new  certificate  with  Mrs.  Sprague  for  her  husband.  Soale 
received  no  consideration  for  this  transfer. 

Dr.  D.  T.  Bentley,  a  retired  physician  residing  in  Pasadena, 
was  engaged  in  the  real  estate  business.  He  was  acquainted 
with  Mr.  Soale  and  occasionally  consulted  him  in  regard  to 
legal  matters.  Mr.  Soale  informed  him  that  Mrs.  Jenkins 
wanted  to  trade  her  Summit  Avenue  property  for  stock. 
Thereupon  Dr.  Bentley  called  upon  Mrs.  Jenkins  and  entered 
into  negotiations  with  her  for  the  transfer  of  her  property 
to  Sprague  in  exchange  for  the  four  thousand  shares  which 
were  represented  as  the  property  of  Sprague.  Thereupon 
Mrs.  Jenkins  called  upon  Mr.  Soale  and  told  him  of  Dr. 
Bentley 's  proposition,  and  that  she  had  told  Dr.  Bentley  that 
she  would  do  just  exactly  as  Mr.  Soale  said,  and  asked  him  if 
he  knew  anything  about  the  automatic  car  coupler  stock. 
Soale  replied  that  he  had  stock  in  the  company ;  that  he  was 
surprised  that  any  stock  had  been  oflfered  for  sale;  that  it 
was  a  splendid  company,  had  five  hundred  dollars  in  the 
treasury,  and  that  she  would  be  very  lucky  to  get  it.  He 
said:  ''I  have  stock  in  it  mysdf,  so  I  can  watch  and  care  foi 
it  for  you  just  exactly  and  take  care  of  it  for  you.  You 
leave  it  to  me.*'  A  few  days  later  she  called  at  the  office 
and  Mr.  Soale  told  her  that  the  deed  was  made  out  and 
ready  for  her  to  sign  and  the  certificate  of  stock  ordered. 
She  signed  the  deed  and  he  handed  her  the  certificate.    The 
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terms  of  the  transaction  were  that  in  exchange  for  the  stock, 
received  at  a  valuation  of  four  thousand  dollars,  Mrs.  Jenkins 
transferred  the  Summit  Avenue  property  at  a  valuation  of 
five  thousand  dollars,  but  subject  to  a  two  thousand  dollar 
mortgage,  and  in  addition  thereto  paid  one  thousand  dollars. 
This  one  thousand  dollars  was  paid  by  checks  to  the  order  of 
Sprague,  indorsed  by  him,  and  the  proceeds  received  by  Soale. 
The  only  way  in  which  Mr.  Soale  paid  over  the  money  to 
Sprague  was  by  using  it  in  payment  of  bills  incurred  for  the 
support  of  Sprague  and  his  family.  It  seems  that  Sprague 
had  never  been  able  to  support  his  family,  and  that  Mr.  Soale 
was  in  the  habit  of  contributing  largely  to  the  support  of 
that  family  by  paying  its  bills  along  with  his  own. 

During  these  negotiations  Mr.  Soale  stated  to  Mrs.  Jenkins 
that  he  had  been  looking  this  thing  up,  and  Lewis  Sprague 
was  a  man  about  town  who  wanted  a  home  and  was  willing 
to  trade,  but  did  not  tell  her,  and  she  did  not  know  until  long 
afterward,  that  Sprague  was  Soale 's  son-in-law,  or  that  any 
financial  or  business  relations  existed  between  Soale  and 
Sprague.  Immediately  after  the  Summit  Avenue  property 
was  conveyed  to  Sprague,  Mr.  Soale  placed  that  property  in 
the  hands  of  real  estate  agents  for  sale.  In  placing  the 
property  with  B.  0.  Kendall  Ck>mpany,  as  agents,  he  gave 
a  priee  of  five  thousand  dollars,  and  stated  that  '4t  is  a 
snap  and  will  not  be  on  the  market  long  until  it  is  sold." 
The  deed  by  which  Mrs.  Jenkins  conveyed  the  Summit  Avenue 
property  to  Lewis  Sprague  was  executed  on  the  second  day 
of  March,  1910,  and  recorded  July  28,  1910.  On  the  same 
day,  and  immediately  following  the  record  of  that  deed,  there 
was  recorded  another  conveyance  executed  July  26,  1910, 
whereby  Lewis  Sprague  and  his  wife  conveyed  the  same  prop- 
erty to  Wilson  H.  Soale.  A  few  months  later  Mr.  Soide 
conveyed  the  Sununit  Avenue  property  to  a  purchaser  subject 
to  the  existing  two  thousand  dollar  mortgage,  and  received  a 
further  consideration  of  two  thousand  dollars.  He  testified 
that  this  two  thousand  dollars  went  to  Sprague,  his  son-in-law ; 
but  he  further  stated  that  this  was  done  by  paying  bills 
amounting  to  two  thousand  dollars  and  a  great  deal  more 
for  the  sustenance  of  his  son-in-law  and  his  family.  They 
were  paid  with  Soale 's  checks.  ''That  is  the  way  the  busi- 
ness was  carried  on  most  of  the  time  they  were  married.    I 


Digitized  by  VjOOQ IC 


148  In  be  Soalb.  [31  Cal.  App. 

was  disbursing  agent  for  the  whole  family  and  they  brought 
the  bills  to  me." 

Dr.  Bentley  claimed  a  commission  for  negotiating  the  trade 
in  which  he  acted  as  agent  When  Mrs.  Jenkins  informed 
Mr.  Soale  that  Bentley  wanted  to  charge  her  a  commission, 
Mr.  Soale  said:  *' Never  mind;  you  leave  it  all  to  me.  I  will 
see  Bentley  and  see  what  can  be  done.  You  leave  it  all  for 
me.'*  Later  he  told  her  that  he  had  managed  to  get  Dr. 
Bentley  down  to  $50,  and  she  paid  that  amount  through  Soale 
to  Bentley.  Soale  paid  Bentley  an  additional  sum  of  $150 
out  of  the  one  thousand  dollars  obtained  from  Mrs.  Jenkins 
in  the  trade,  but  did  not  inform  Mrs.  Jenkins,  and  she  did 
not  know  that  anything  was  being  paid  to  Bentley  other 
that  the  $50  paid  as  above  stated. 

Many  of  the  facts  given  in  the  foregoing  statement  were 
denied  by  appellant  in  his  testimony,  but  are  supported  by 
other  evidence.  We  give  them  as  the  facts  in  the  case  bo- 
cause  the  court  found  that  all  of  the  allegations  stated  in 
the  accusation  are  true,  and  it  is  necessarily  implied  that  the 
court  found  these  facts  in  accordance  with  the  testimony  of 
the  accusing  witness  and  against  the  testimony  of  appellant 
Under  the  well-established  rule,  a  court  of  appeal  must  as- 
sume the  facts  to  be  as  found  by  the  trial  court  when  those 
facts  find  support  in  the  evidence,  notwithstanding  other  evi- 
dence to  the  contrary. 

Aside  from  their  contention  that  some  of  the  facts  above 
stated  are  not  supported  by  the  evidence,  counsel  for  appel- 
lant insist  that  there  is  no  evidence  to  support  the  implied 
finding  that  the  shares  of  stock  transferred  to  Mrs.  Jenkins 
were  not  substantially  worth  four  thousand  dollars,  or  one 
dollar  per  share,  as  they  were  assumed  to  be  in  making  the 
exchange.  They  further  contend  that,  even  if  appellant  de- 
frauded Mrs.  Jenkins  in  the  transaction,  he  was  not  in  that 
transaction  acting  as  an  attorney  at  law,  and  could  not  be 
said  to  have  violated  his  oath  and  duty  as  an  attorney  at  law 
by  anything  that  he  did  therein.  Finally  they  say  that  the 
court  exceeded  its  authority  in  rendering  the  judgment,  which 
not  only  ordered  that  the  accused  be  deprived  of  the  right  to 
practice  as  an  attorney  at  law  in  the  state  of  California  for 
one  year  from  the  date  thereof,  but  further  deprived  him  of 
that  right  **  until  the  claim  of  the  accuser,  Grace  A.  Hilbom, 
against  said  accused  is  fully  paid." 
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Aside  from  the  patent  rights  transferred  to  it  and  possibly 
a  small  sum  of  money  in  the  treasury,  the  only  asset  of  the 
Automatic  Car  Coupler  Company  in  March,  1910,  seems  to 
have  been  a  certain  contract  dated  November  1,  1909,  made 
between  that  corporation  and  the  Electric  Traction  Supply 
Company,  a  Missouri  corporation,  by  which  the  latter  com- 
pany was  given  the  exclusive  right  to  manufacture  and  sell 
the  said  patented  automatic  couplings  within  the  United  States 
of  America.  Certain  obligations  were  entered  into  by  the 
Missouri  company  for  the  payment  of  royalties,  and  a  mini- 
mum amount  was  named  for  a  series  of  years  commencing  with 
the  year  beginning  November  1,  1910.  It  was  not  shown  that 
any  business  has  ever  been  transacted  under  that  contract  or 
any  income  received  therefrom.  Prior  to  March,  1910,  the 
Automatic  Car  Coupler  Company  had  manufactured  a  limited 
number  of  car  couplers,  which  had  been  given  or  loaned  to 
certain  railway  corporations,  evidently  for  advertising  pur- 
poses. It  is  stated  in  the  testimony  of  Mrs.  Jenkins  that 
when  she  consulted  Mr.  Soale  about  the  proposed  exchange 
involved  in  this  case,  be  said  that  the  Automatic  Car  Coupler 
Company  stock  was  well  worth  a  dollar  per  share,  and  per- 
haps more.  He  also  told  her  of  the  contract  with  the  Electric 
Traction  Supply  Company,  and  said  that  on  account  of  this 
contract  the  stock  would  be  as  good  as  six  per  cent  from  the 
1st  of  November,  1910 ;  but  he  also  gave  her  a  copy  of  the 
contract  and  she  took  it  away  with  her.  On  behalf  of  the 
accuser  only  one  witness  was  questioned  about  the  value  of 
the  Automatic  Car  Coupler  Company's  stock,  and  he  did  not 
claim  to  know  anything  about  its  value.  Over  defendant's 
objection  this  witness,  J.  W.  Dubbs,  was  permitted  to  say 
that  when  he  bought  stock  in  the  company  about  one  year 
before  March,  1910,  he  bought  it  from  the  company  and  paid 
ten  cents  a  share.  At  the  close  of  the  case  for  the  prosecu- 
tion, defendant's  counsel  moved  for  a  nonsuit,  but  as  it  was 
in  general  terms  and  did  not  specify  any  particular  defect 
in  the  evidence,  that  motion  should  be  disregarded.  (Coffey 
V.  OreenfUld,  62  Cal.  602,  608 ;  ScJvroeder  v.  Mauzy,  16  Cal. 
App.  443,  450,  [118  Pac.  459].)  The  defendant  introduced 
much  evidence  to  support  his  claim  that  the  market  value  of 
stock  in  this  company  was  equal  to  or  in  excess  of  the  par 
value,  and  it  is  our  duty  to  consider  all  of  the  evidence  and 
determine  whether  as  a  whole  the  evidence  is  sufficient  to  sus- 
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tain  the  implied  finding  against  defendant  on  this  branch  of 
the  case;  for  notwithstanding  testimony  to  the  oontrary,  the 
finding  must  be  sustained  if  the  record  contains  evidenoe 
which  by  itself  would  be  sufficient  to  snpport  such  finding. 
We  will  refer  to  defendant's  witnesses  in  the  order  of  the 
references  to  tiieir  testimony  in  the  brief  of  his  counsel.  Karl 
Elliott  was  the  secretary  of  the  corporation.  He  knew  of 
sales  made  early  in  1910  at  one  dollar  per  share,  and  one 
sale  at  one  dollar  and  twenty-five  cents  per  share.  The  first 
stock  sold  by  the  company  was  at  ten  cents  a  share,  the  next 
price  was  twenty-five  cents  a  share,  next  fifty  cents  a  share, 
and  late  in  1909,  eighty  cents  a  share.  After  that  the  asked 
price  was  one  dollar,  but  no  sales  made  by  the  company  at 
that  price. 

Frank  B.  Bonny  was  president  of  the  corporation.  His 
regular  occupation  was  that  of  a  conductor  in  the  freight  de- 
partment of  an  electric  railroad.  He  said  that  he  knew  the 
value  of  the  Automatic  stock  in  March,  1910,  and  that  it  was 
one  dollar  and  twelve  and  one-half  cents  per  share.  He  sold 
two  hundred  shares  of  his  stock  at  that  time  and  at  that  price. 
It  was  much  sought  after,  and  still  worth  one  dollar  per  share 
even  down  to  the  date  of  the  trial  in  April,  1913.  He  knew 
of  other  sales  as  follows:  one  thousand  shares  sold  in  August, 
1909,  by  the  corporation,  at  eighty  cents;  four  hundred  shares 
sold  in  August,  1909,  by  the  corporation,  at  eighty  cents ;  two 
hundred  shares  sold  in  December,  1909,  at  one  dollar,  by  the 
witness  to  Mr.  Heiss;  five  hundred  shares  sold  by  the  witness 
in  November,  1909,  at  one  dollar  per  share ;  two  hundred  and 
fifty  shares  bought  by  the  witness  July  15,  1910,  at  one  dol- 
lar and  twenty-five  cents  per  share ;  three  thousand  eight  hun- 
dred shares  bought  July  1,  1910,  by  Mr.  Ooode,  at  one  dollar 
per  share;  three  thousand  four  hundred  i^ares  bought  in 
March,  1911,  by  Mr.  Qoode  at  one  dollar  per  share.  The 
principal  part  of  Mr.  Sonny's  stock  consisted  of  ten  thousand 
shares  issued  to  him  by  the  company  in  return  for  the  patent 
rights  which  he  transferred  to  it  in  March,  1909.  He  had 
a  few  other  small  transactions  in  the  stock  besides  those  above 
noted.  The  following  occurred  on  his  cross-examination:  ^'Q. 
Did  you  ever  plaee  any  of  this  on  the  public  market  for  saleT 
A.  No,  sir.  Q.  Do  you  know  whether  any  of  it  ever  was 
placed  on  the  market  for  sale?  A.  I  don't  know.  Q.  All 
the  sales  were  among  your  own  people  and  your  associateSi 
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were  they  nott  A.  It  was.  Q.  Officers  of  the  corporation 
and  their  associates;  all  of  it  was  made  that  way!    A.  Yes." 

E.  S.  (3oode  became  a  stockholder  in  this  corporation  in 
April,  1910,  when  he  purchased  between  eleven  thousand  and 
twelve  thousand  shares  at  one  dollar  per  share.  While  he 
asserted  that  he  would  not  now  take  less  than  that  amount 
for  his  stock,  he  did  not  claim  that  he  knew  at  any  time  what 
the  stock  was  worth  in  the  market  On  cross-examination 
this  witness  admitted  that  after  purchasing  the  stock  in  ques- 
tion he  made  an  assignment  for  the  benefit  of  his  creditors 
and  did  not  list  this  property  as  part  of  his  assets.  ^'I  bought 
the  stock  in  my  name  and  transferred  it  to  my  wife  and 
nephew,  except  fifty  shares  stood  in  my  name.  ...  I  was  try- 
ing to  buy  a  controlling  interest  in  the  company.  Would  do 
it  to-day  if  I  could  get  it.'* 

The  defendant,  Wilson  H.  Soale,  testifying  about  the  stock 
transferred  to  Mrs.  Jenkins,  was  asked:  ''Is  that  stock  worth 
any  money  now!"  to  which  he  replied:  ** Certainly;  it  is 
worth  more  than  it  was  traded  for. '  *  CM.  Qruell,  a  shipping 
elerk,  testified  that  the  stock  was  quoted  at  from  one  dollar 
to  one  dollar  and  thirteen  cents  in  the  early  part  of  1910. 
Cross-examination  devdoped  that  he  had  very  little  actual 
knowledge  of  the  subject  C.  H.  Wills  testified  that  the 
market  value  of  the  stock  in  the  early  part  of  1910  was  eighty 
cents  per  share.  He  had  bought  some  of  the  stock  from  the 
company  when  it  was  ten  cents  per  share,  and  later  sold 
some  to  Mr.  Bonny  at  one  dollar  per  share.  F.  H.  Norwood, 
the  original  patentee  of  the  automatic  car  coupler,  testified 
that  the  value  of  the  stock  in  March,  1910,  was  eighty  cents 
per  share;  that  shortly  before  that  time  he  sold  some  stock 
to  Mr.  Bonny  at  one  dollar  per  share.  Norwood  also  testified 
that  he  received  ten  thousand  shares  of  the  stock  in  considera- 
tion of  the  transfer  of  his  patent  rights  to  the  company. 
Whether  he  and  Bonny  received  ten  thousand  shares  each 
for  the  transfer  of  separate  patents,  or  received  that  number 
of  shares  jointly  for  a  joint  transfer  of  patents,  does  not 
clearly  appear.  Frank  L.  Heiss,  clothing  merchant,  testified 
that  the  value  of  this  stock  on  the  market  in  February  and 
March,  1910,  was  one  dollar  per  share.  He  bought  his  stock 
from  Bonny  at  that  price  and  knew  of  other  sales  at  the  same 
price. 
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On  this  record  was  the  court  justified  in  determining  that 
the  accused  violated  his  oath  and  his  duties  as  an  attorney 
and  counselor  at  law  t  One  of  the  stipulations  in  the  statutory 
oath  is  that  the  person  admitted  will  faithfully  discharge  the 
duties  of  an  attorney  and  counselor  at  law  to  the  best  of  his 
knowledge  and  ability.  One  of  these  duties  requires  the  at- 
torney and  counselor  ''to  maintain  inviolate  the  confidence 
...  of  his  client"  (Code  Civ.  Proc,  sec.  282,  subd.  5.)  In 
order  to  support  the  charges  here,  it  must  have  appeared  that 
Mrs.  Jenkins  was  Mr.  Soale's  client,  that  she  reposed  con- 
fidence in  him  as  a  counsdor  at  law,  and  that  he  violated  that 
confidence.  On  behalf  of  the  accused  it  is  contended  that  in 
connection  with  the  exchange  of  Mrs.  Jenkins'  Summit  Avenue 
property  for  corporation  stock,  he  was  not  acting  in  his  capa- 
city as  an  attorney,  ''because  in  its  nature  the  act  complained 
of  was  a  personal  business  transaction  requiring  no  skill  of 
attorney  and  no  knowledge  or  understanding  of  law.'*  The 
causes  for  which  an  attorney  may  be  removed  or  suspended 
are  stated  in  section  287  of  the  Code  of  Civil  Procedure.  Un- 
der that  section  as  amended  in  1911  this  defense  could  not  be 
maintained ;  but  if  the  nature  of  the  facts  is  such  as  claimed 
by  the  accused,  that  would  be  a  good  defense  against  charges 
based,  as  these  are,  upon  transactions  occurring  in  the  year 
1910.  Thus,  in  the  case  of  In  re  CoUins,  147  Cal.  8,  12,  [81 
Pac.  220] ,  where  it  clearly  appeared  that  the  acts  complained 
of  were  not  done  by  the  respondent  in  his  professional  capacity 
or  in  connection  with  any  matters  in  which  his  duties  as 
an  attorney  were  involved,  it  was  held  that  "to  the  extent 
that  an  attorney  may  be  disbarred  for  causes  which  affect 
his  moral  integrity  in  dealings  with  others  of  a  purely  per- 
sonal character,  and  transacted  in  his  private  capacity,  the 
statute  has  provided  that  it  shall  be  done  by  the  court  only 
when  he  has  been  convicted  of  a  felony,  or  of  a  misdemeanor 
involving  moral  turpitude."  It  is  our  opinion,  however,  that 
in  these  transactions  Mrs.  Jenkins  reposed  confidence  in  Mr. 
Soale  as  a  counselor  at  law.  The  evidence  does  not  indicate 
that  he  was  engaged  in  business  as  an  agent  or  broker  or 
maintained  his  office  for  any  purpose  other  than  in  the  course 
of  his  profession  as  an  attorney  and  counselor.  She  went 
to  him  in  that  office  and  called  upon  him  for  advice  and 
assistance  in  the  conduct  of  her  business  affairs,  without  any 
notice  or  suggestion  that  in  accepting  the  employment  he  was 
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representing  her  in  any  way  other  than  in  his  professional 
capacity.  The  occupation  of  a  lawyer  is  not  confined  to  ap- 
pearances for  ixarties  in  actions  in  courts  of  justice.  A  very 
large  part  of  the  professional  work  done  by  them  consists  in 
advice  given  to  dients  for  the  general  purpose  of  aiding 
th^n  in  the  conduct  of  their  business  affairs.  At  the  time 
of  these  transactions  Mrs.  Jenkins  was  consulting  Mr.  Soale 
concerning  a  proposed  action  at  law,  and  it  appears  that  she 
consulted  him  about  her  other  business  affairs  indiscriminh 
ately  and  without  any  attempted  classification  of  the  trans- 
actions as  being  partly  within  and  partly  without  the  scope 
of  his  professional  business.  She  was  entitled  to  believe  that 
she  was  under  his  care  as  a  counselor  employed  by  her.  The 
fact  that  in  this  particular  transaction  he  did  not  enter  any 
fee  charges  against  her  does  not  change  the  situation  at  all, 
for  he  was  entitled  to  charge  such  fees  if  he  so  desired.  We 
conclude,  therefore,  that  she  did  repose  confidence  in  him  as 
her  counselor  at  law,  and  the  only  remaining  question  is  as 
to  whether  or  not  he  maintained  inviolate  that  confidence. 
The  phrase,  ** maintain  inviolate  the  confidence,"  as  contained 
in  section  282  of  the  Code  of  Civil  Procedure,  is  not  confined 
merely  to  noncommunication  of  facts  learned  in  the  course 
of  professional  employment;  for  the  section  separately  im- 
poses the  duty  to  ** preserve  the  secrets  of  his  client." 

Appellant  contends  that  under  the  evidence  in  this  case  it 
appears  that  he  did  not  intend  to  wrong  Mrs.  Jenkins  or  to 
defraud  her  in  any  way  in  the  trade,  and  that  even  if  false 
representations  and  concealments  occurred  which  are  charge- 
able against  him,  no  cause  of  action  has  been  established, 
since  tlie  stock  was  in  fact  worth  the  four  thousand  dollars 
which  it  cost  her.  Some  of  the  circumstances  involved,  to 
which  we  have  referred,  tend  to  show  that  the  accused  secretly 
treated  as  his  own  property  which,  by  his  advice  and  pur- 
suant to  a  plan  conceived  by  him,  she  was  induced  to  transfer 
to  a  third  person  without  knowledge  of  the  fact  that  in  reality 
her  property  was  passing  into  appellant's  hands.  The  court 
was  entitled  to  believe,  and  did  believe,  these  to  be  the  facts; 
and  this  being  so,  the  conclusion  is  clearly  warranted  that 
he  considered  the  transaction  as  one  favorable  to  himself, 
and  to  which  he  believed  that  she  would  not  consent  if  she 
had  known  his  real  interest  therein.  Under  these  circum^ 
stanceSi  it  should  be  determined  that  a  lawyer  is  violating 
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the  confidence  of  his  client,  even  though  in  its  ultimate  result 
the  transaction  does  not  lead  to  a  substantial  financial  loss 
on  the  part  of  the  client.  In  order  to  sustain  an  accusation 
in  a  disbarment  proceeding  in  a  case  of  this  character,  it  is 
not  necessaiy  to  establish  all  of  the  facts  with  reference  to 
the  ultimate  loss  on  the  part  of  the  client  which  might  be 
necessary  in  an  action  brought  by  her  against  him  for  dam- 
ages on  account  of  the  alleged  deceit 

Our  conclusions,  as  above  stated,  are  sufficient  to  require 
us  to  sustain  a  judgment  removing  or  suspending  the  accused 
from  the  right  to  practice  his  profession.  We  have  to  con- 
sider further  only  the  claim  that  the  court  exceeded  its  author- 
ity by  rendering  an  indefinite  and  uncertain  judgment  sus- 
pending the  accused  not  only  for  one  year  from  the  date  of 
the  judgment,  but  also  ''thereafter  until  the  claim  of  the 
accuser,  Grace  A.  Hilbom,  against  said  accused  is  fully 
paid^"  The  court  found  that  all  of  the  allegations  of  the 
accusation  are  true.  One  of  those  allegations  was  that 
the  four  thousand  shares  of  stock  were  worthless.  It  was 
also  alleged,  and  the  evidence  shows  witiiout  question,  that 
the  value  parted  with  by  the  accuser  amounted  to  four  thou- 
sand dollars.  It  was  held  by  the  supreme  court  of  California 
in  the  only  decision  which  covers  the  question  that  in  a  disbar- 
ment proceeding  the  accused  might  be  suspended  for  a  period 
not  necessarily  limited  as  a  fixed  and  determinate  period  of 
time,  but  could  be  for  an  uncertain  time,  subject  to  the  right  of 
the  accused  to  relieve  himself  therefrom  by  making  restitution 
of  a  stated  amount  of  money  which  he  had  improperly  ob- 
tained by  means  of  his  professional  misconduct.  (In  re  Tyler, 
78  Cal.  307,  [12  Am.  St.  Rep.  55,  20  Pac.  674].)  In  that  case 
the  record  showed  the  amount  as  established  by  another  judg- 
ment, and  the  judgment  of  suspension  was  not  subject  to  at- 
tack by  reason  of  any  uncertainty  in  the  amount  which  the 
accused  was  required  to  restore.  Following  that  decision,  we 
think  the  judgment  in  the  case  at  bar  should  be  sustained  in  the 
form  in  which  it  was  entered,  unless  it  requires  to  be  modified 
on  account  of  uncertainty  in  its  statement  of  the  amount  of 
the  claim  of  the  accuser.  If  the  evidence  is  sufficient  to  show 
that  the  stock  was  worthless,  that  amount  would  be  four 
thousand  dollars,  with  interest.  The  record  herein  shows 
that  at  some  time  the  accuser  obtained  a  judgment  against 
Scale  by  reason  of  these  same  transactionSi  but  that  judgment 
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is  not  before  the  court  and  we  do  not  know  either  its  date 
or  the  amount  to  be  recovered  as  specified  therein.  We  think 
that  the  evidence  in  this  case  is  insufficient  to  prove  that  the 
stock  was  worthless.  That  being  so,  the  amount  of  the  claim 
referred  to  in  the  judgment  is  not  ascertained,  and  the  above^ 
quoted  final  clause  thereof  is  too  uncertain  to  be  capable  of 
enforcement. 

It  is  ordered  that  the  judgment  herein  be  modified  by  strik- 
ing therefrom  the  words,  ''and  thereafter  until  the  claim  of 
the  accuser,  Grace  A.  Hilbom,  against  said  accused  is  fully 
paid."    As  thus  modified  the  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[CiT.  No.  14S8.    Third  Appellate  District.— July  t6,  1916.] 

S.  E.  SLADE  LUMBER  COMPANY  (a  Corporation), 
Respondent,  v.  OSCOE  E.  DERBY  et  al.,  Appellants. 

FKAUD — TRANSFBB  or  Ck)BP0RATS  STOOK — InTSNT  to  DmAUD  GbEDITOBS 

— Support  op  Finding. — In  an  action  by  a  judgment  creditor  to 
have  a  transfer  of  corporate  stock  made  by  a  hosband  to  his  wife 
declared  void  on  the  gronnd  that  the  transfer  was  made  without 
consideration  and  at  a  time  when  the  defendant  was  indebted  to  the 
plaintiff  and  to  others  in  a  large  amount,  a  finding  that  the  gift  was 
made  with  intent  to  delay  and  defraud  creditors  is  supported  by 
evidence  that  the  defendant  owned  one-third  of  the  stock  of  the 
corporation,  that  the  year  before  the  transfer  the  corporation  lost 
one-third  of  the  amount  for  which  it  was  capitalized,  and  that  the 
defendant,  fully  aware  of  the  financial  condition  of  the  corpora- 
tion, a  few  months  before  the  transfer  offered  to  plaintiff  all  his 
stock  if  plaintiff  would  assume  his  liabilities  thereon. 

Id. — Transper  With  Intent  to  Depraud— Insolvency  Immaterial. — 
A  solvent  person  may  transfer  property  with  intent  to  hinder  his 
creditors,  as  well  as  one  who  is  insolvent. 

Id. — Evidence  op  Fraud. — The  question  whether  a  conveyance  is  in  fraud 
of  the  rights  of  a  creditor  is  one  of  fact,  and  it  can  only  be  inferred 
in  most  cases  from  all  the  attending  facts  and  circumstances. 

Jd. — Judgment  and  Execution — Admission  in  Evidence. — In  an  action 
by  a  judgment  creditor  to  set  aside  a  transfer  on  the  ground  of 
fraud,  it  is  not  error  to  admit  in  evidence  the  judgment,  and  writs 
of  execution  in  the  action  in  which  the  judgment  was  obtained,  as  it 
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ifl  necessarj  to  enable  such  a  creditor  to  maintain  tbe  action  for 
him  to  show  that  he  was  a  judgment  creditor  and  that  he  had  ex- 
hausted his  legal  remedies  to  obtain  satisfaction  of  the  judgment. 
Id. — Admission  or  Evidence — Libebal  Rule.— In  an  action  to  set  aside 
transfers  on  the  ground  of  fraud,  great  latitude  should  be  allowed 
in  the  admission  of  circumstantial  evidence,  and  objections  to  ques- 
tions on  the  ground  of  irrelevancy  are  not  favored. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  Will- 
iam H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oliver  Ellsworth,  and  Snook  &  Church,  for  Appellants. 

Corbett  &  Selby,  and  Fitzgerald,  Abbott  &  Beardsley,  for 
Respondent 

ELLISON,  J.,  pro  tern. — The  plaintiff,  as  a  judgment  cred- 
itor of  the  defendant,  Oscoe  E.  Derby,  brought  this  suit  in 
equity  to  have  declared  void  a  transfer  of  99  shares  of  the 
capital  stock  of  the  Derby  Estate  Company  (a  corporation), 
made  by  said  Oscoe  E.  Derby  to  his  wife,  the  defendant  Mary 
L.  Derby.  As  grounds  for  the  relief  asked  the  plaintiff 
alleged  that  said  transfer  was  made  without  consideration, 
at  a  time  when  the  defendant  Oscoe  was  indebted  to  the  plain- 
tiff in  a  large  amount,  and  to  others;  that  the  gift  of  the 
shares  of  stock  in  said  corporation  was  made  by  said  defendant 
Oscoe  to  his  wife  for  the  purpose  of  and  with  the  intent  to 
hinder  and  defraud  his  creditors  and  particularly  this  plain- 
tiff, in  contemplation  of  insolvency  and  while  the  said  defend- 
ant was  insolvent.  The  findings  of  the  trial  court  were  in 
accordance  with  the  allegations  of  the  complaint,  and  a  decree 
was  given  and  made  declaring  said  transfer  to  be  void  as  to 
the  plaintiff  creditor,  and  said  99  shares  of  the  capital  stock 
of  the  Derby  Estate  Company  subject  to  the  payment  of  the 
plaintiff's  judgment.  The  appeal  is  from  the  judgment  and 
also  from  an  order  denying  a  motion  for  a  new  trial.  For 
brevity,  the  defendant  Oscoe  E.  Derby  will  be  referred  to 
as  the  defendant. 

The  principal  point  relied  upon  by  appellants  for  a  reversal 
is  the  claim  made  that  the  findings  of  the  court  are  not  sup- 
ported by  the  evidence.    The  record  is  quite  large,  and  it  is 
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impossible,  in  an  opinion  of  reasonable  length,  to  review  all 
the  testimony.  The  following  salient  facta  may  be  atated 
in  narrative  form  and  give  a  general  impression  of  the  situ- 
ation: In  the  year  1883  one  B.  M.  Derby,  the  father  of  the 
defendant,  died.  After  the  settlement  of  his  estate  in  the 
probate  court,  and  in  the  year  1890,  his  heirs  formed  the  cor- 
poration,  Derby  Estate  Company,  to  take  over  and  manage 
all  the  property  of  the  estate  of  E.  M.  Derby  except  his  in- 
terest in  the  lumber  business.  To  it  was  tnmsf  erred  all  the 
estate  property  with  the  above  exception,  and  the  stock  of 
the  corporation,  six  hundred  shares,  was  issued  as  follows: 
three  hundred  shares  to  Nancy  M.  Derby,  widow  of  the  de- 
ceased; one  hundred  shares  to  the  defendant,  a  son  of  the 
deceased;  one  hundred  shares  to  Augustus  B.  Derby,  a  son 
of  deceased;  ninety-five  shares  to  Lizzie  D.  Harmon,  a 
daughter  of  deceased,  and  five  shares  to  her  husband,  A.  K. 
P.  Harmon. 

At  the  time  of  his  death  E.  M.  Derby  was  engaged  in  the 
lumber  business  with  one  G.  H.  Payne,  and  the  business  was 
conducted  after  his  death  by  his  family  and  said  Payne,  until 
December  13,  1891,  at  which  time  the  E.  M.  Derby  &  Co.  cor- 
poration was  formed  and  all  the  property  and  assets  con- 
nected with  the  lumber  business  tran^erred  to  it.  The  six 
hundred  shares  capital  stock  of  the  last-named  corporation 
were  issued  to  the  following  persons:  two  hundred  scares  to 
0.  E.  Derby;  201  shares  to  A.  B.  Derby;  197  shares  to  George 
H.  Payne;  one  share  to  Nancy  M.  Derby  and  one  share  to 
Lizzie  D.  Harmon,  the  stock  having  a  par  value  of  one  hun- 
dred doUars  per  share  and  the  capital  stock  being  sixty  thou- 
sand dollars.  George  H.  Payne  died  at  some  date  prior  to 
January,  1909. 

After  the  creation  of  the  E.  M.  Derby  &  Co.  corporation, 
it  conducted  a  large  lumber  business  in  Alameda  County. 
In  the  course  of  its  biisiness  it  bought  much  lumber  from  the 
plaintiff  and  from  E.  J.  Dodge  Co.,  a  corporation.  The  pur- 
chases from  the  plaintiflf  from  January  25,  1907,  to  January 
13,  1909,  amounted  to  $96,196.02,  and  during  the  same  period 
payments  were  made  from  time  to  time  which  left  a  balance 
due  the  plaintiflf  on  the  last-named  date  of  about  seventy-two 
thousand  dollars,  and  after  that  date  lumber  was  sold  by  the 
plaintiflf  to  said  corporation  amounting  to  $10,689.09.    The 
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defendant  was  legally  liable  as  a  stockholder  for  the  payment 
of  one-third  of  this  indebtedness.  He  testified  that  he  was 
aware  of  his  stockholder's  liability.  The  witness,  George 
T.  Klink,  an  accountant  appointed  by  the  court  to  investigate 
the  condition  of  E.  M.  Derby  &  Oo.'s  affairs,  presented  an 
itemized  statement  which  showed  that  the  corporation  in  its 
business  transactions  had  been  losing,  recently,  large  sums 
of  money.  His  report  showed  that  during  the  year  1908  there 
was  an  actual  loss  of  at  least  as  much  as  twenty-two  thousand 
dollars,  and  in  addition  to  this  there  was  written  off  the  books, 
uncollectible  notes,  $10,914.79,  and  fourteen  thousand  dollars 
of  accounts  deemed  worthless.  These  notes  and  accounts 
were  the  accumulations  of  several  years.  The  result  of  this 
witness'  investigations  was  that,  on  January  13,  1909,  the 
E.  M.  Derby  &  Co.  corporation  had  assets  of  the  total  value 
of  $187,781.76  and  liabilities  amounting  to  $177,598.76,  leav- 
ing a  book  excess  of  assets  of  only  about  eleven  thousand 
dollars.  Counsel,  in  trying  to  show  on  the  one  side  that  the 
corporation  was  solvent  and  on  the  other  that  it  was  insol- 
vent, have  presented  other  figures  which  it  would  be  necessary 
to  consider  if  we  were  at  this  point  endeavoring  to  show 
solvency  or  insolvency.  But  as,  for  present  purposes,  we 
are  only  presenting  figures  to  show  that  the  corporation  had 
a  large  indebtedness  as  compared  with  its  assets,  the  above 
figures  are  sufficient  for  the  purpose. 

On  January  13, 1909,  the  defendant  made  a  gift  to  his  wife, 
the  other  defendant,  of  his  99  shares  of  the  corporate  stock  of 
the  Derby  Estate  Company,  being  the  shares  of  stock  involved 
in  this  litigation.  The  evidence  shows  it  had  a  value  of  about 
twenty-five  thousand  dollars.  Prior  to  that  time,  and  on  the 
sixteenth  day  of  November,  1908,  the  defendant  gave  to 
plaintiff  a  written  option  by  which  he  offered  to  transfer  to 
plaintiff  all  his  stock  in  the  E.  M.  Derby  &  Co.  corporation 
in  consideration  that  plaintiff  would  assume  all  of  his  lia- 
bilities entailed  by  the  stock — ^**The  idea  of  the  above  prop- 
osition being  that  myself  and  brother  will  be  willing  to  release 
all  claims  to  our  holdings  in  E.  M.  Derby  &  Co.  if  you  will 
assume  all  liabilities  thereof.'*  On  May  24,  1909,  the  defend- 
ant transferred  all  his  stock  in  the  E.  M.  Derby  &  Co.  to  Miss 
G.  V.  Rose,  a  stenographer  in  the  office  of  his  attorney.  This 
transfer  was  made  without  consideration — ^a  gift 
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January  15,  1909,  the  defendant  deeded  to  his  mother  real 
estate  worth  eight  thousand  dollars,  and  she,  on  the  same  day, 
conveyed  it  to  the  Derby  Estate  CJompany.  By  these  two 
deeds  and  the  previous  transfer  of  defendant's  stock  in  the 
Derby  Estate  Company  to  his  wife  she  got  the  full  benefit  of 
the  transfer  of  the  real  estate. 

August  11,  1909,  the  E.  M.  Derby  &  Co.  transferred  all  its 
real  and  personal  property  to  J.  F.  Carlston  and  Oliver  Ells- 
worth, in  trust  for  its  creditors.  September  8,  1909,  all  the 
real  estate  of  E.  M.  Derby  &  Co.  and  of  the  defendant  waa 
attached  on  claims  held  by  Central  Bank  and  Rogers,  amount- 
ing to  fifty-five  thousand  dollars,  and  sold  under  execution. 
The  defendant,  in  addition  to  his  stockholder's  liahility  in 
E.  M.  Derby  &  Co.  had  indorsed  notes  for  said  company 
amounting  to  fifty-five  thousand  dollars,  and  was  individually 
liable  thereon.  He  also  owed  his  sister,  Mrs.  Harmon,  twelve 
thousand  dollars,  secured  by  mortgage  on  certain  real  estate. 
He  also  owed  one-third  of  an  indebtedness  of  the  E.  M.  Derby 
Co.  to  E.  J.  Dodge  Co.  of  $10,770.40,  his  proportion  thereof 
being  $3,569.12.  After  the  transfer  of  all  of  the  assets  of 
the  E.  M.  Derby  &  Co.  to  J.  P.  Carlston  and  Oliver  Ellsworth, 
trustees  in  trust  for  the  creditors  of  the  corporation  made,  as 
above  stated,  on  August  11,  1909,  the  plaintiff  received  from 
said  trustees  different  sums  of  money  which  were  credited 
on  the  indebtedness  of  E.  M.  Derby  &  Co.  to  it  These  pay- 
ments, together  with  other  money  secured  between  January 
13,  1909,  and  August  11,  1909,  reduced  the  indebtedness  of 
E.  M.  Derby  &  Co.  to  the  plaintiff  to  $36,187.21.  On  April 
13,  1910,  the  plaintiff  brought  an  action  against  the  defendant 
to  recover,  upon  his  stockholder's  liability,  his  proportion  of 
the  above  indebtedness,  and,  on  July  29, 1910,  secured  a  judg- 
ment therein  against  the  defendant  for  the  sum  of  $12,358.40. 
On  May  10,  1910,  the  plaintiff  having  obtained  an  assignment 
to  it  of  the  claim  of  E.  J.  Dodge  Co.  against  E.  M.  Derby 
&  Co.,  brought  an  action  against  the  defendant  to  recover 
judgment  against  him  for  his  proportion  thereof  as  a  stock- 
holder, and,  on  July  29,  1910,  recovered  a  judgment  against 
him  for  $3,671.09.  Upon  these  two  judgments  last  mentioned 
the  plaintiff  brings  this  suit  as  a  judgment  creditor  to  set 
aside  the  transfer  of  the  99  shares  of  stock  of  E.  M.  Derby 
Estate  Company  by  defendant  to  his  wife.    The  figures  here- 
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inbef  ore  given  may  not  in  all  cases  be  wholly  accurate  bnt  they 
are  sufSciently  accurate  for  present  purposes. 

The  foregoing  statement  does  not  contain  a  recital  of  all 
the  facts  proved  tending  to  support  plaintiff's  case.  In  fair- 
ness to  the  defendant,  it  should  be  stated  that  on  the  trial 
he  gave  more  or  less  plausible  reasons  and  explanations  for 
the  various  transfers  of  property  made  by  him,  but  the  trial 
judge  was  at  liberty  not  to  accept  them  at  their  face  value, 
and  evidently  did  not 

We  think  this  bare  recital  of  the  history  of  events,  with 
the  inferences  that  may  legitimately  and  properly  be  drawn 
therefrom,  show  that  the  court  had  ample  justification  for  its 
finding  that  the  gift  of  the  99  shares  of  sto<^  was  made  with 
intent  to  hinder  and  delay  the  creditors  of  defendant  in  col- 
lecting their  debts.  In  fact,  it  is  difficult  to  see  what  other 
conclusion  could  properly  be  reached. 

The  defendant  owned  one-third  of  the  stock  of  a  corpora- 
tion engaged  in  the  active  business  of  buying  and  sdling 
lumber.  It  was  losing  money  rapidly,  the  year  before  the 
stock  was  transferred  to  his  wife  having  lost  twenty  thousand 
dollars,  or  one-third  of  the  amount  for  which  it  was  capital- 
ized. The  defendant  was  fully  aware  of  the  condition  of  the 
company.  It  was,  as  counsel  express  it,  a  ' 'sinking  ship,'' 
and  defendant  fully  realized  and  appreciated  the  situation — 
so  much  so  that,  in  November,  1908,  he  offered,  in  connection 
with  his  brother,  to  transfer  to  the  plaintiff  all  his  stock  in 
the  corporation  if  plaintiff  would  assume  all  of  his  liabilities 
entailed  by  the  stock.  One  witness  testified  that,  in  addition 
to  the  transfer  of  all  his  stock  to  get  released  from  his  stock- 
holder's liability,  the  defendant  and  his  brother  also  offered 
to  transfer  to  plaintiff  their  personal  real  estate  holdings, 
valued  at  thirty-eight  thousand  dollars.  This  was  denied  by 
defendant  but,  for  aught  we  know,  the  court  may  have  be- 
lieved the  witness.  This  conduct  shows  exactly  what  the 
defendant  believed  to  be  the  condition  of  the  company,  and 
gives  an  insight,  and  a  clear  one,  into  his  state  of  mind  and 
desires.  Not  having  made  the  suggested  deal  with  the  plain- 
tiff, in  January,  1909,  he  gave  to  his  wife  the  stock  in  dispute. 
N(;xt  he  deeded  to  his  mother  certain  real  estate  without  con- 
sideration, and  next  made  a  stenographer  in  the  office  of  his 
attorney  a  present  of  all  of  his  stock  in  the  E.  M.  Derby  & 
Co. ;  and  all  these  things  wei*e  being  done  when  he  was  largely 
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indebted  as  herein  indicated.  But  one  inference  can  be  prop- 
erly drawn  from  this  oonduct 

We  deem  it  unnecessary  to  go  into  a  dose  mathematical 
calculation  to  figure  out  on  a  dose  margin  whether  the  de^ 
fendant  at  the  time  of  the  transfer  might  have  had  a  small 
excess  of  assets  above  his  liabilities.  A  solvent  person  may 
transfer  property  with  intent  to  hinder  his  creditors,  as  well 
as  one  who  is  insolvent.  ^'It  is  obvious,  therefore,  that  the 
question  upon  which  the  case  mxLSt  turn  is  whether  the  con- 
veyance is  in  fraud  of  the  rights  of  the  plaintiff  as  a  creditor. 
This,  under  our  statute,  is  a  question  of  fact  (Civ.  Code,  sec. 
3442),  that  is  to  say,  a  question  of  intent."  (Knox  v.  Blanch- 
enburg,  28  Cal.  App.  301,  [152  Pac.  62] .)  It  is  not  often  that 
direct  proof  of  fraud  can  be  obtained.  People  do  not  in 
such  cases  prodaim  their  intent  It  can  only  be  inferred 
in  most  cases  from  all  the  attending  facts,  circumstances,  and 
conditions  and  by  ascribing  to  the  conduct  of  people  those 
motives  which  would  ordinarily  be  the  motives  of  others  doing 
like  things  under  like  circumstances. 

Appellant  assigns  as  error  the  admission  in  evidence  of 
judgment,  writs,  and  execution  in  the  suit  brought  by  plain- 
tiff to  obtain  the  judgment,  the  foundation  of  the  suit.  To 
enable  the  plaintiff  to  maintain  this  suit  it  was  necessary 
for  him  to  diow  that  he  was  a  judgment  creditor  and  that  he 
had  exhausted  his  legal  remedies  to  obtain  satisfaction  of 
his  judgment  Some  other  objections  are  raised  as  to  the 
admission  of  testimony,  but  as  most  of  them  had  a  bearing 
upon  the  question  of  insolvency,  they  need  not  be  further 
considered.  In  this  class  of  cases  a  wide  latitude  is  per- 
missible. ''In  litigations  of  the  dass  under  consideration, 
great  latitude  should  undoubtedly  be  allowed  in  regard  to 
the  admission  of  drcumstantial  evidence  for  the  purpose  of 
proving  participation  in  manifest  fraud.  Objections  to  tes- 
timony as  irrelevant  are  not  favored-  in  such  cases,  since  the 
force  of  drcumstances  depends  so  much  upon  their  number 
and  connection.  The  evidence  should  be  permitted  to  take 
a  wide  range,  as  in  most  cases  fraud  is  predicated  on  circum- 
stances, and  not  upon  direct  proof."  {Bush  &  Mallett  Co. 
V.  Hdbing,  134  Cal.  676,  [66  Pac.  967].) 

We  are  of  the  opinion  that  the  finding  of  the  court  that  said 
99  shares  of  stock  were  transferred  by  the  defendant  to  his 
wife  in  fraud  of  the  rights  of  his  creditors,  and  especially  of 

91  Oal.  App.— 11 
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the  plaintiff,  is  sustained  by  the  evidence.    Finding  no  rever- 
sible error,  the  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  d^ed  by 
the  supreme  court  on  September  21, 1916. 


[dr.  Ko.  15i0.    Third  Appelate  Disiriet.— July  26,  1916.1 

G.  W.  WIGLEY,   Petitioner,  v.  SOUTH   SAN   JOAQUIN 
IREIGATION  DISTRICT  et  al..  Respondents. 

PUBLIO    OmCKBS  —  BSOALL —  IbBIGATION  DISTBIGT    OlTICERS  —  AOT  OV 

1911 — CJoNSTiTUTiONALiTT  o». — ^The  act  of  1911  proyiding  that  the 
holder  of  anj  electiye  office  of  any  irrigation  district  may  be  re- 
moyed  or  recalled  at  any  time  by  the  electors  does  not  yiolate  sec- 
tion 18  of  article  lY  or  section  1  of  article  XXIII  of  the  constitu- 
tion, and  is  yalid. 

Id. — ^PowxR  or  Leoislatube — Oonstbuction  or  SxcnoN  18,  Abticlb  IV, 
AND  Section  1,  Abticle  XXIII,  or  Constitution. — Prior  to  the 
adoption  of  the  constitutional  proyisions  upon  the  subject,  the  legis- 
lature had  the  power,  under  its  general  legislatiye  authority,  to  pass 
acts  for  the  recall  of  public  officers;  and  neither  section  18  of 
article  IV  nor  section  1  of  article  XXIII  of  the  constitution  can  be 
eonstrued  to  haye  taken  that  power  from  it. 

Id. — Construction  or  Constitution  —  BBSTBicnoN  or  Iieoislativs 
Powers. — ^The  constitution  of  this  state  is  not  to  be  considered 
as  a  grant  of  power,  but  rather  as  a  restriction  upon  the  powers 
of  the  legislature,  and  it  is  competent  for  the  legislature  to  exercise 
all  powers  not  forbidden  by  the  constitution  of  the  state,  or  dele- 
gated to  the  general  goyemment,  or  prohibited  by  the  constitution 
of  the  United  States. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Third  AppeUate  District  for  a  Writ  of  Man- 
date against  the  Board  of  Directors  of  South  San  Joaquin 
Irrigation  District,  commanding  it  to  call  an  election  for  the 
i^cfill  of  one  of  its  members. 
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The  facts  are  stated  in  the  opinkn  of  fha  oourt 
Clary  &  Lonttit^  for  Petitioner. 
L.  L.  Dennitty  for  Bespondents. 

ELLISONy  J.,  pro  tern. — ^This  is  an  application  for  a  writ 
of  mandate  to  the  board  of  directors  of  the  South  San  Joaquin 
Irrigation  District^  eonunanding  it  to  call  an  dection  for  the 
recall  of  one  of  its  members. 

The  application  for  the  writ  shows  that  the  recall  petition 
presented  to  said  board  conformed  in  all  respects  to  the  pro- 
visions of  an  act  of  the  legislature  as  found  in  the  statutes 
of  the  extra  session  of  1911,  at  page  135.  This  act  provides: 
''The  holder  of  any  elective  office  of  any  irrigation  district 
may  be  removed  or  recalled  at  any  time  by  the  electors." 

Counsel  for  the  board  of  directors  take  the  position  that 
the  legislature,  in  passing  the  above  act  and  extending  the 
recall  to  officers  of  an  irrigation  district,  acted  in  violation 
of  certain  provisions  of  the  state  constitution  and  exceeded 
its  powers.  This  conclusion  is  attempted  to  be  sustained  by 
a  reference  to  section  18  of  article  IV  of  the  constitution, 
and  to  section  1  of  article  XXIII.  Section  18  provides  for 
the  removal  of  certain  officers,  such  as  governor,  judges,  etc., 
by  impeachment,  and  concludes  with  this  sentence:  '*A11  other 
civil  officers  shall  be  tried  for  misdemeanor  in  office  in  such 
manner  as  the  legislature  may  provide,"  and  section  1  of 
article  XXIII  provides  for  the  recall  of  certain  specified 
officers,  viz.,  for  the  recall  of  elective  officers  of  counties, 
cities  and  counties,  and  cities  and  towns  of  the  state,  but  does 
not  in  express  terms  provide  for  the  recall  of  district  officers. 
Considering  these  two  sections  of  the  constitution,  counsel's 
position  may  be  stated  as  follows:  Since  the  constitution  does 
not  provide  for  the  recall  of  district  officers  but  does  provide 
that  they  may  be  removed  from  office  after  a  trial  and  con- 
viction of  misdemeanor  in  office,  it  follows  that  the  latter 
provision  is  exclusive,  and  the  legislature  has  no  power  to 
pass  any  act  for  their  removal  other  than  an  act  to  provide 
for  their  removal  for  cause.  The  argument  challenges  the 
power  of  the  state  legislature  to  pass  the  act  of  1911.  It  must 
be  considered,  however,  that,  in  the  absence  of  section  1, 
article  XXIII,  of  the  state  constitution,  the  legislature  would 
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have  plenary  power  to  pass  laws  proTiding  for  the  recall  of 
public  officers.  This  results  from  the  nature  and  form  of  our 
state  government.  As  was  said  in  Sheehan  v.  Scoii,  145  Cal. 
684,  [79  Pac.  350] :  ''The  express  declaration  in  section  1, 
article  IV,  of  the  constitution  of  this  state,  that  'The  legis- 
lative power  of  the  state  shall  be  vested  in  a  Senate  and 
Assembly,'  includes  all  the  legislative  power  of  the  state  whose 
exercise  is  not  expressly  prohibited  to  the  legislature,  or  con- 
ferred upon  some  other  body.  In  the  face  of  this  declaration 
there  can  be  no  implication  of  the  absence  or  nonexistence  of 
such  power,  but  whoever  would  claim  that  the  power  does  not 
exist  in  any  particular  case,  or  has  been  improperly  exer- 
cised, must  point  out  the  provision  of  the  constitution  which 
has  taken  it  away  or  forbidden  its  exercise.  'The  constitution 
of  this  state  is  not  to  be  considered  as  a  grant  of  x>ower  but 
rather  as  a  restriction  upon  the  powers  of  the  legislature, 
and  it  is  competent  for  the  legislature  to  exercise  all  powers 
not  forbidden  by  the  constitution  of  the  state,  or  delegated 
to  the  general  government,  or  prohibited  by  the  constitution 
of  the  United  States.'  {People  v.  Coleman,  4  Cal.  46,  [60 
Am.  Dec.  581].)" 

Prior  to  the  enactment  of  section  1,  article  XXIII,  of  the 
constitution,  it  was  conceded,  if  not  directly  decided,  that  the 
legislature  had  the  power  to  pass  acts  for  the  recall  of  public 
officers.  Thus,  in  Conn  v.  City  Council,  17  Cal.  App.  717, 
[121  Pac.  719],  the  record  in  that  case  disclosed  that  the 
charter  of  the  city  of  Richmond  was  adopted  at  a  time  when 
there  were  no  recall  provisions  in  the  state  constitution.  The 
charter  expressly  provided  for  the  recall  of  all  elective  city 
officers.  It  was  held  in  that  case  that  the  charter  provision 
as  to  recall  of  the  elective  officers  of  the  city  was  valid,  and 
within  the  power  of  the  people  of  the  city  to  make  and  within 
the  power  of  the  legislature  to  approve.  The  charter,  when 
approved  by  the  legislature,  became  a  law  of  the  state  in  the 
same  sense  that  the  act  of  1911  is  a  law  of  the  state.  We 
have  here,  then,  a  decision  holding  that  the  legislature  did 
not  need  any  constitutional  grant  to  give  it  power  to  pass 
an  act  for  the  recall  of  public  officers. 

2.  In  the  same  case  it  was  said:  "Manifestly  the  tenure  of 
office,  and  the  method  of  removing  an  elected  dty  official, 
are  purely  municipal  affairs,  which  in  no  sense  conflict  with 
the  constitutional  provisions  relating  to  the  tenure  of  office 
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or  the  removal  by  impeachment  of  state  ofScers.  Similar 
recall  provisions,  as  applied  to  administrative  ofScers,  have 
been  upheld  and  declared  not  to  be  in  conflict  with  either  state 
or  federal  constitution  in  other  jurisdictions,  where  the  points 
of  attaek  were  identical  with  the  arguments  advanced  here." 

In  Good  V.  Common  Council,  5  Cal.  App.  269,  [90  Pac.  46], 
it  is  said:  "A  case  of  *  removal  for  just  cause'  in  this  sense 
implies  some  misconduct  upon  the  part  of  the  officer,  or  im- 
putes to  him  some  violation  of  the  law.  Under  such  circum- 
stances it  is  necessary  that  the  charges  against  him  shall  foe 
based  upon  some  refusal  to  obey  or  intention  to  violate  the 
law  prescribing  his  duties.  There  are  often  such  penalties 
attadied  to  proceedings  for  the  removal  of  officers  'for  cause 
shown'  that  they  are  and  should  be  carefully  guarded  from 
abuse  {Croly  v.  Sacramento,  119  Cal.  234,  [51  Pac.  323]); 
but  as  to  the  right  to  the  office  as  against  the  people,  it  is  a 
well-recognized  rule  that  the  agency  may  be  terminated  at 
any  time  by  the  sovereign  power  without  reason  given.  {Mat- 
ter  of  Carter,  141  Cal.  819,  [74  Pac.  997].) " 

We  conclude  that  section  18  of  article  TV,  providing  that 
officers  may  be  tried  for  misdemeanors  in  office  in  such  manner 
as  the  legislature  may  prescribe,  does  not  deprive  the  legis- 
lature of  power  to  provide  for  the  recall  of  public  officers  by 
the  electorate. 

3.  As  section  1  of  article  XXIII  of  the  constitution  is  not, 
nor  was  it  intended  to  be,  a  grant  of  power  to  the  legislature, 
so  it  will  not  be  held  to  take  from  the  legislature  the  power 
it  already  had  to  pass  acts  for  the  removal  of  public  officers, 
unless  such  intent  clearly  appears  and  is  the  reasonable  con- 
clusion to  be  drawn  from  the  language  used.  It  contains  no 
language  prohibiting  the  legislature  from  passing  such  acts. 
''There  can  be  no  implication  of  the  nonexistence  of  such 
power,  but  whoever  would  claim  that  the  power  does  not  exist 
in  any  particular  ease,  must  point  out  the  provision  of  the 
constitution  which  has  taken  it  away  or  forbidden  its  exer- 
cise."    {Sheehan  v.  Scott,  145  Cal.  686,  [79  Pac.  351].) 

Our  conclusion  is  that  the  act  of  1911  is  not  in  conflict  with 
any  constitutional  provision,  and  is  a  valid  exercise  of  legis- 
lative power.  The  demurrer  to  the  petition  for  a  writ  of 
mandate  is  overruled.  Let  a  writ  of  mandate  issue  directed 
to  the  board  of  trustees  of  the  South  San  Joaquin  Irrigation 
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District,  commaxK^ng  it  to  call  the  election  aaked  for  in  the 
recall  petition  on  file  with  it 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  21,  1916. 


[Grim.  No.  497.    Second  AppeUate  Distriet.— July  27,  1916.1 

THE    PEOPLE,    Respondent,    v.    JACK    LETOILB, 
Appellant 

Criminal  LtAW— Incest— AcooMPLicifr—LAOK  o»  Ooeroboeation— Evi- 
DSNCB  —  Ihpboper  ADMISSION  OF.  —  In  a  prosecution  for  incest 
charged  against  a  father  and  alleged  to  have  been  committed  with 
his  eldest  daughter,  a  conviction  cannot  be  sustained  where  the 
only  corroboration  of  the  prosecuting  witness,  who  consented  to 
the  acts  charged  and  was  therefore  an  accomplice,  was  the  testimony 
of  the  younger  sister,  admitted  over  the  objection  of  the  defense, 
who  was  called  bj  the  prosecution  as  a  witness  in  rebuttal  to  testify 
as  to  trouble  between  herself  and  her  father  about  the  time  of 
his  arrest,  and  asked  by  the  district  attorney  whether  or  not  she 
had  trouble  with  him  with  regard  to  his  acts  of  sexual  intimacy 
with  her,  which  question  was  answered  in  the  affirmatiye,  as  evi- 
dence of  similar  acts  with  a  person  other  than  the  one  named  in 
the  information  in  such  a  case  is  not  admissible;  nor  was  such 
evidence  admissible  as  rebuttal  testimony,  on  the  theory  that  the 
defendant  had  opened  the  door  for  it  by  testifying  that  he  had 
had  trouble  with  his  two  daughters  on  the  subject  of  their  staying 
out  late  at  night,  the  latter  testimony  having  been  adduced  upon 
cross-examination  and  under  adverse  rulings  upon  his  objections 
thereto,  in  which  he  stated  that  he  had  not  had  any  trouble  with  his 
daughters. 

Id. — Tbul  Behind  Closed  Doors — ^Vioiation  or  Constitution. — ^While 
the  court  has  the  right  to  regulate  the  admission  of  the  public  to 
the  courtroom  in  the  trial  of  a  criminal  case  in  any  appropriate 
manner  in  order  to  prevent  overcrowding  or  disorder,  the  right  does 
not  exist  to  wholly  exclude  the  public,  as  under  article  I,  section  13, 
of  the  constitution  of  this  state  the  party  accused  in  a  criminal 
prosecution  is  given  the  right  to  a  public  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Gavin  W.  Craig,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  oourb 

Ouy  Eddie,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  CJlarke,  Dep- 
uty Attorney-General,  for  Respondent 

CONREY,  P.  J. — Defendant  was  convicted  and  sentenced 
to  imprisonment  for  the  crime  of  incest  committed  with  his 
eldest  daughter.  His  appeal  is  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

Testimony  directly  supporting  the  charge  was  given  by  the 
prosecuting  witness,  the  daughter  of  the  defendant.  It  was 
claimed  by  the  defendant  that  according  to  her  own  testi- 
mony she  had  consented  to  the  acts  constituting  the  ground 
of  complaint,  and  that  she  being  therefore  an  accomplice,  the 
conviction  cannot  be  sustained  without  corroborative  evidence 
tending  to  connect  the  defendant  with  the  commission  of  the 
offense. 

The  only  corroborative  evidence  found  in  the  record  is  con- 
tained in  the  testimony  of  Mary  Letoile,  a  sister  of  the  prose- 
cuting witness,  Lucy  Letoile,  which  testimony  was  admitted 
over  objections  thereto.  This  witness  was  called  by  the  prose- 
cution as  a  witness  in  rebuttal,  and  was  questioned  about 
trouble  between  herself  and  her  father  at  about  the  time  of 
his  arrest.  This  question  was  asked  by  the  district  attorney  s 
*' About  that  time  and  for  «ome  time  previous  thereto,  had 
you  had  trouble  with  him  with  regard  to  his  acts  of  sexual 
intimacy  with  youf ''  After  an  objection  had  been  made  and 
overruled,  she  answered  that  question  in  the  affirmative. 
Evidence  was  thus  placed  before  the  jury  not  only  by  the 
prosecuting  witness  that  the  defendant  had  committed  the 
crime  of  incest  with  her,  but  also  by  the  daughter  Mary  that 
defendant  had  committed  a  like  crime  with  her.  Unless  this 
was  corroboration  of  Lucy's  testimony  respecting  the  offense 
charged  in  this  action,  there  is  no  corroboration  in  the  record. 
The  jury  may  have  believed  Lucy's  testimony  as  to  the  de- 
fendant's acts,  but  that  those  acts  were  done  with  her  consent 
and  that  she  was  an  accomplice  therein;  and  in  that  event 
their  verdict  was  necessarily  based  also  upon  the  testimony 
of  Mary,  which  tended  to  show  the  defendant's  disposition 
to  commit  that  kind  of  a  crime  by  showing  that  he  had  com- 
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mitted  such  a  crime  with  a  person  other  than  the  one  named 
in  the  information.  The  decisions  in  this  state  are  uniform 
to  the  effect  that  such  evidence  in  prosecutions  for  crimes 
of  this  class  is  not  admissible.  {People  v.  Bowen,  49  Cal.  654 ; 
People  V.  Stewart,  85  Cal.  174,  [24  Pac  722] ;  People  v. 
Elliott,  119  Cal.  593,  [51  Pac.  955].) 

It  is  suggested,  however,  that  the  testimony  was  properly 
admitted  in  rebuttal,  in  that  the  defendant  had  opened  the 
door  therefor  by  testifying  that  he  had  had  trouble  with  his 
daughters  Lucy  and  Mary  because  of  their  staying  out  late 
at  night  against  his  wishes,  and  that  that  was  the  only  trouble 
he  ever  had  with  his  daughters.  Examination  of  the  record 
does  not  support  this  view  of  the  defendant's  testimony.  In 
order  to  show  animus  of  the  prosecuting  witness  against  him, 
the  defendant  testified  that  he  had  had  trouble  with  Lucy, 
and  incidentally  further  testified  that  he  had  trouble  with  both 
Lucy  and  Mary,  on  the  subject  of  their  staying  out  late  at 
night  It  was  only  upon  cross-examination  and  under  adverse 
rulings  upon  his  objections  thereto  that  the  defendant  stated 
that  he  had  not  had  any  other  trouble  with  his  daughters. 
As  to  the  daughter  Mary,  this  was  immaterial  to  the  case. 
She  had  not  been  a  witness  and  therefore  had  given  no  testi- 
mony for  or  against  the  defendant.  In  People  v.  Turco,  29 
Cal.  App.  608,  [156  Pac.  1001],  we  had  occasion  to  examine 
the  authorities  bearing  upon  the  limits  of  the  right  of  cross- 
examination  of  a  defendant  in  a  criminal  case,  and  the  limits 
of  the  right  to  introduce  rebuttal  testimony  based  upon  facts 
elicited  by  such  cross-examination.  The  principle  was  recog- 
nized that  the  people  have  the  right  on  the  cross-examination 
of  a  defendant  to  draw  out  anything  which  will  tend  to  contra- 
dict or  modify  his  testimony  given  on  his  direct  examination, 
and  that  such  testimony  of  the  defendant  may  be  met  by 
testimony  in  rebuttal.  In  the  present  case,  however,  we  do 
not  think  that  the  circumstances  shown  by  the  record  are 
such  as  to  warrant  the  application  of  the  rule  stated.  The 
testimony  of  the  witness  Mary  Letoile,  to  which  we  have  re- 
ferred, should  have  been  excluded. 

At  the  beginning  of  the  trial  in  this  case  the  court  made 
an  order,  which  was  thereafter  enforced,  requiring  all  persons 
other  than  those  directly  connected  with  the  trial  to  withdraw 
from  the  courtroom,  and  tried  the  case  ''behind  closed  doors.'' 
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We  do  not  doubt  the  right  of  the  court  to  regulate  the  admis- 
sion of  the  public  to  the  courtroom  in  any  appropriate  manner 
in  order  to  prevent  overcrowding  or  disorder,  but  the  right 
does  not  exist  to  wholly  exclude  the  public.  Under  article  I, 
section  13,  of  the  constitution  of  this  state,  the  party  accused 
in  a  criminal  prosecution  is  given  the  right  to  a  public  trial. 
Referring  to  a  similar  order  made  in  People  v.  Hartman, 
103  Cal.  242,  [42  Am.  St.  Rep.  108,  37  Pac.  153],  the  supreme 
court  said:  *'This  was  a  novel  procedure,  and  has  no  justi- 
fication in  the  law  of  modem  times.  We  know  of  no  case 
decided  in  this  country  supporting  the  course  of  procedure 
here  pursued.  It  is  in  direct  violation  of  that  provision 
of  the  constitution  which  says  that  a  party  accused  of  crime 
has  a  right  to  a  public  trial.**  No  objection  was  made  by  or 
on  behalf  of  the  defendant  to  this  course  of  procedure  by  the 
court,  and  the  point  is  made  for  the  first  time  on  this  appeal. 
In  view  of  our  conclusions  upon  the  first  question  discussed 
herein,  it  seems  unnecessary  to  base  our  decision  upon  the 
proposition  that  the  defendant  was  deprived  of  his  right  to 
a  public  trial.  (See,  also.  People  v.  Swafford,  65  Cal.  223, 
[3  Pac.  809],  and  the  comment  thereon  in  103  Cal.  245,  [42 
Am.  St.  Rep.  108,  37  Pac.  153].) 
The  judgment  and  order  are  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Crim.  Ko.  490.    SeeoBd  Appellate  BiflfAriet.— July  27,  1916.] 

THE    PEOPLE,    Respondent,    v.    TONY    VISCONTI, 
Appellant 

CknoKAL  Law— Assault  With  Bxadlt  Weapon  With  Intent  to  Mul- 
der— Defense  or  Alibi— Instruction. — In  a  prosecution  for  as- 
sault with  a  deadly  weapon  with  intent  to  murder,  where  the  evidence 
of  the  prosecution  made  out  a  prima  facie  case,  and  the  defendant 
offered  evidence  in  support  of  his  claim  of  an  alibi,  it  was  error 
for  the  court  to  refuse  to  instruct  the  ji::7,  upon  defendant'"* 
request,  that  in  making  the  proof  of  an  alibi  defendtr^l'  ▼•««  ^^ 
obliged  to  establish  that  defense  by  a  preponderance  of  evidenco 
or  beyond  a  reasonable  doubt,  but  that  it  was  sufficient  to  entitle 
him  to  a  verdict  of  not  guilty  if  the  proof  raised  in  the  minds  of 
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the  jnrj  a  reasonable  doubt  as  to  the  presence  of  the  defendant 
at  the  place  where  the  crime  was  alleged  to  have  been  eommitted 
and  at  the  time  referred  to  in  the  information;  nor  did  the  fact  that 
the  court  gave  a  general  instruction  to  the  effect  that  the  jury 
must  believe  beyond  a  reasonable  doubt  that  the  defendant  com- 
mitted the  crime  before  they  could  convict  him,  relieve  the  failure 
to  give  said  instruction  from  prejudice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Riv- 
erside County,  and  from  an  order  denying  a  new  trial. 
Charles  Munroe,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ford  &  Nelson,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent. 

JAMES,  J. — Defendant  was  charged  with  the  crime  of 
assault  with  a  deadly  weapon  with  intent  to  murder.  He  was 
found  guilty  as  charged,  and  has  taken  an  appeal  from  a  judg- 
ment of  imprisonment,  as  well  as  from  an  order  denying  his 
motion  for  a  new  trial. 

The  complaining  witness  gave  testimony  identifying  the 
defendant  as  being  the  man  who  entered  her  house  in  the 
night-time  and  who  struck  her  with  a  gun  after  she  had 
attempted  to  shoot  him.  It  appeared  that  the  man  with  whom 
the  encounter  was  had  entered  the  house  of  the  prosecutrix 
with  burglarious  intent.  The  prosecuting  witness  positively 
identified  defendant  as  being  the  perpetrator  of  the  crime; 
she  testified  that  there  was  some  light  in  the  house — perhaps 
a  lantern — but  she  was  not  sure  about  that.  The  defendant 
denied  that  he  was  the  person  who  had  assaulted  the  prose- 
cutrix, and  introduced  his  wife  and  another  witness  who 
gave  testimony  in  corroboration  of  his  claim  that  he  was  not 
at  the  house  of  the  prosecutrix  on  the  night  charged,  but  was 
at  another  place  some  distance  away.  In  view  of  the  testi- 
mony offered  for  the  purpose  of  establishing  an  alibi,  the 
defendant  asked  the  court  to  give  an  instruction  by  which 
the  jury  was  to  be  informed  that  in  making  the  proof  of  an 
alibi  the  defendant  was  not  obliged  to  establish  that  defense 
by  a  preponderance  of  evidence  or  beyond  a  reasonable  doubt, 
but  that  it  was  sufficient  to  entitle  him  to  a  verdict  of  not 
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guilty  if  the  proof  raised  in  the  minds  of  the  jury  a  reasonable 
doubt  as  to  the  presence  of  the  defendant  at  the  place  where 
the  crime  was  alleged  to  have  been  committed  and  at  the 
time  referred  to  in  the  information.  The  court  refused  to 
give  this  instruction,  or  any  instruction  upon  the  matter  of 
the  defense  of  an  alibi.  It  seems  to  be  conceded,  as  it  must^ 
that  the  instruction  as  proposed  was  pertinent  and  proper; 
but  the  contention  is  made  that  inasmuch  as  the  trial  judge 
did  instruct  the  jury  that  they  must  believe  beyond  a  reason- 
able doubt  that  defendant  committed  the  crime,  no  prejudi<^ 
would  arise  by  reason  of  the  failure  to  instruct  directly  upon 
the  matter  of  the  alibi  proof.  The  instruction  of  the  court 
widch  was  given  was  general,  and  stated  in  substance  that 
before  conviction  could  be  had  it  was  incumbent  upon  the 
prosecution  to  prove  beyond  a  reasonable  doubt  all  of  the  mat- 
ters alleged  in  the  information.  We  think  that  defendant  was 
entitied  to  have  some  particular  and  specific  instruction  given 
touching  the  matter  of  his  defense  of  an  alibi.  It  is  said 
in  our  decisions  that  the  matter  of  alibi  proof  is  not  strictly 
''a  defense."  However,  in  the  American  &  English  Encydo 
pedia  of  Law,  as  cited  in  the  case  referred  to  below,  thiw 
expression  is  made:  ''The  true  doctrine  seems  to  be  that 
where  the  state  has  established  a  prima  facie  case,  and  the 
defendant  relies  upon  the  defense  of  alibi,  the  burden  is  upon 
1dm  to  prove  it,  not  beyond  a  reasonable  doubt,  nor  by  a 
preponderance  of  the  evidence,  but  by  such  evidence,  and  to 
such  a  degree  of  certainty,  as  will,  when  the  whole  evidence 
is  considered,  create  and  leave  in  the  mind  of  the  jury  a  rea- 
sonable doubt  of  the  guilt  of  the  accused."  (People  v. 
Winters,  125  Cal.  325,  [57  Pac.  1067].)  It  may  well  have 
been  that  the  testimony  introduced  by  the  prosecution  did 
make  out  to  the  minds  of  the  jury  and  beyond  a  reasonable 
doubt  prima  facie  the  guilt  of  the  accused.  Yet  if  upon  the 
evidence  offered  by  liim  tending  to  show  that  at  the  time 
in  question  he  was  not  at  the  place,  nor  where  he  could  have 
committed  the  crime,  a  reasonable  doubt  was  created  in  the 
minds  of  tiie  jury,  such  doubt  of  course  would  avail  the  de- 
fendant and  entitle  him  to  an  acquittal.  The  quantity  and 
variety  of  evidence  and  the  quality  of  proof  which  would  be 
snffcient  to  raise  sndi  doubt  where  an  alibi  was  sought  to  be 
proven  are  proper  and  pertinent  subjects  for  an  instruction 
to  the  jury,  and  we  think  were  within  the  right  of  defendant 
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to  insist  upon.  There  are  no  decisions  in  this  state  directly 
upon  the  point  presented,  but  in  a  similar  state  of  the  law 
the  Oklahoma  court  has  decided  in  agreement  with  appellant's 
contention.  {Courtney  v.  State,  10  OH.  Or.  589,  [140  Pac. 
163].)  We  are  of  opinion  that  the  error  in  refusing  to  give 
the  offered  instruction  was  prejudicial,  and  that  defendant 
is  entitled  to  a  new  trial. 
The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  25,  1916,  and  the  f<^owing 
opinion  then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this  court 
after  decision  by  the  district  court  of  appeal  of  the  second 
appellate  district  is  denied. 

In  denying  the  application  we  deem  it  proper  to  say  that 
we  are  not  to  be  understood  as  intimating  that  the  refusal 
to  give  such  an  instruction  as  was  refused  in  this  case  would 
in  all  cases  be  deemed  by  us  sufficient  cause  for  reversal. 
Especially  is  this  true  in  view  of  the  provisions  of  section  4^ 
of  article  VI  of  the  constitution. 

In  denying  the  application  for  hearing  in  this  court  we 
assume  that  the  district  court  of  appeal  concluded,  in  view 
of  the  circumstances  of  this  particular  case  as  shown  by  the 
record,  that  the  refusal  of  the  trial  court  to  permit  the  re- 
quested instruction  operated  substantially  to  the  prejudice 
of  the  defendant 
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[Cir.  No.  2078.    Second  Appellato  Di8tHet--JQl7  29,  1916.] 

rVA  L.  GAREETT,  Plaintiflf,  Cross-defendant  and  Appel- 
lant,  V.  WILLIAM  EDWARD  GARRETT,  a  Minor, 
Cross-defendant  and  Respondent;  BANKERS  LIFE 
COMPANY  (a  Corporation),  Defendant  and  Cross- 
complainant. 

Afpeal — Motion  to  Dismiss  —  Instttficient  Notici  of  Motion.— A 
notice  of  motion  to  dismiss  an  appeal  on  the  ^onnd  that  the  ap- 
pellant had  failed  to  fnniish  the  requisite  papers  is  insufficient 
where  such  notice  fails  to  point  out  and  designate  the  particular 
papers  necessary  to  the  consideration  of  the  appeal  which  are 
claimed  to  haye  been  omitted  from  the  reeord. 

Id. — ^LiFE  Insttbancs  Law — Chanok  of  Beneficubt— Consent  of  In- 
suBEii — ^VoiD  Bt-law. — A  by-law  of  a  life  insurance  company  pro- 
Tiding  that  a  change  in  the  beneficiary  named  in  the  certificate 
of  membership  "shaU  not  be  binding  until  the  consent  of  the  asso- 
elation  shall  be  indorsed  on  the  said  certificate  of  membership" 
must  be  disregarded  as  of  no  force  or  effect,  where  it  is  inconsistent 
with  and  restrictive  of  the  right  given  by  the  laws  of  the  state 
under  which  said  company  was  created  to  an  insured  to  change  his 
beneficiary  at  pleasure. 

Id. — FiuNo  OF  Copt  of  Indobseicent  Changing  BsNEFiaABT — ^Pbbs- 

ENTATION    OF   ObIGINAL — SUPFICTENT    COMPLIANCE   WiTH    BY-LAW. — 

A  by-law  of  a  life  insurance  company  providing  that  a  copy  of  the 
indorsement  on  the  certificate  of  membership  changing  the  bene- 
ficiary and  signed  by  the  member  shall  be  filed  with  the  company 
is  sufficiently  complied  with  where  the  original  was  presented  to  the 
company. 
Ib.^<]teANOB  OF  Bxnbfigubt— When  Effected. — Where  the  holder  of 
a  life  insurance  certificate  has  the  right  to  change  the  beneficiary 
named  therein  at  his  pleasure,  and  makes  indorsement  of  the  change 
upon  his  certificate  in  the  manner  and  form  required  by  a  by-law 
of  the  company,  and  forwards  the  same  to  the  company,  which  re- 
eeived  it  the  day  before  his  death,  the  change  is  effectually  made, 
notwithstanding  his  death  occurs  before  the  change  is  indorsed  by 
the  company  upon  his  certificate. 

Id. — Stat  of  Ezsctttion — Running  of  Pebiod  of  Limitation. — An 
order  staying  execution  of  a  judgment  made  on  the  day  a  judgment 
is  rendered  runs  from  that  date,  and  not  from  the  date  of  the  entty 
of  the  judgment. 

Id. — Bevebsal  of  Judgment — ^Bestobation  of  Amount. — A  party  ob- 
taining through  a  judgment  before  reversal  any  advantage  or  bene> 
fit  must  restore  the  amount  he  got  to  the  other  party  after  the 
reversal. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Robert  L.  Hubbard,  for  Appellant. 

Charles  S.  Peeiy,  and  William  Ellis  Lady,  for  Respondent 

SHAW,  J. — This  is  a  contest  waged  between  the  widow 
and  minor  son  of  Edward  E.  Oarrett,  deceased,  each  claim- 
ing certain  money  due  as  insurance  upon  his  life,  and  which 
money  the  insurance  company  had  paid  into  court  to  abide 
the  result  of  the  litigation. 

The  respondent  William  Edward  Garrett,  pursuant  to 
notice  thereof,  presents  a  motion  to  dismiss  the  appeal.  As 
grounds  therefor  the  notice  specifies  the  following:  First, 
that  the  appellant  has  not  perfected  said  appeal  in  the  manner 
required  by  law  and  the  rules  of  the  above-entitled  court; 
second,  that  appellant  has  not  filed  in  the  above-entitled  court, 
within  the  time  allowed  by  law  or  otherwise,  or  at  all,  the 
requisite  papers  on  appeal  from  the  judgment  herein,  from 
which  said  judgment  said  appellant  has  attempted  to  or  has 
taken  an  appeal;  third,  that  the  pretended  stipulation  con- 
tained on  page  82  of  appellant's  transcript  was  never  signed 
by  nor  agreed  to  by  the  attorneys  for  cross-defendant  and 
respondent  William  Edward  Qarrett,  or  either  of  them; 
fourth,  for  other  and  further  reasons  apparent  upon  the  appel- 
lant's  transcript  of  record. 

Section  1010  of  the  Code  of  Civil  Procedure  provides  that 
the  notice  of  a  motion  must  state  the  grounds  upon  which  it 
will  be  made.  Section  954  of  the  Code  of  Civil  Procedure 
provides  that,  "If  the  appellant  fails  to  furnish  the  requisite 
papers,  the  appeal  may  be  dismissed."  Respondent  in  his 
notice  does  not  pretend  to  designate  or  point  out  what  papers 
requisite  to  a  consideration  of  the  appeal  are  omitted  from 
the  record,  and  it  is  impossible  to  determine  from  the  notice 
wherein  appellant  has  failed  to  perfect  her  appeal,  or  wherein 
she  has  failed  to  file  the  requisite  papers  on  appeal,  or  what 
further  reasons  apparent  upon  the  record  respondent  refers 
to  as  grounds  for  the  motion.  The  provision  of  the  section 
last  quoted  is  similar  to  that  coDtained  in  section  556  of  the 
Code  of  Civil  Procedure,  which  provides  that  a  writ  of  attach- 
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ment  may  be  discharged  when  improperly  or  irregularly 
issued.  It  has  been  held,  however,  that  a  notice  to  discharge 
a  writ  of  attachment  ''because  the  said  writ  was  improperly 
issued"  is  insufficient  in  failing  to  specify  the  particular 
grounds  therefor.  Says  Judge  Field,  in  discussing  the  suffi- 
ciency of  a  notice  of  motion  in  the  case  of  Freeborn  v.  Olazer, 
10  Cal.  337:  The  provision  that  the  attachment  may  be  dis- 
charged on  the  ground  that  the  writ  was  improperly  issued, 
''does  not  obviate  the  necessity  of  specifying  the  particular 
points  of  irregularity  upon  which  the  motion  will  be  made. 
It  is  only  a  provision  that  whenever  the  writ  is  improperly 
issued,  liiat  fact  will  authorize  the  application  for  its  dis- 
charge. It  is  like  a  great  variety  of  provisions  indicating  the 
general  ground  or  reason  upon  which  parties  may  proceed, 
or  the  action  of  the  court  may  be  based,  and  which  are  never 
held  to  obviate  the  necessity  of  specifying  the  points  of  objec- 
th>n  upon  which  the  moving  party  will  rely.''  To  the  same 
effect  is  Danneliy  v.  Strueven,  63  Cal.  182,  and  Laucks  v. 
Edmondson,  18  Cal.  203.  While  these  cases  involved  motions 
for  the  discharge  of  writs  of  attachment  upon  the  ground 
that  they  were  improperly  and  irregularly  issued,  the  prin- 
ciple upon  which  they  were  decided  is  likewise  applicable  to 
the  proviirion  contained  in  section  954,  to  the  effect  that  an 
appeal  may  be  dismissed  if  appellant  fails  to  furnish  the 
requisite  papers.  The  notice  of  motion  to  dismiss  should 
point  out  and  designate  tiie  particular  papers  claimed  by  re- 
spondent to  have  been  omitted  from  the  record.  In  our 
opinion,  the  notice  of  the  motion  is  insufficient  under  section 
1010,  iupra^  in  that  it  fails  to  apprise  appellant  of  the  grounds 
of  the  motion.  It  is  true  that  the  proposed  stipulation  as  to 
the  correctness  of  the  record  was  not  signed  by  respondent's 
attorneys;  but,  as  appears  from  the  record^  it  was  certified 
by  the  clerk. 

Respondent  insists  that  the  notice  of  appeal  was  not  prop- 
erly served.  As  appears  from  the  record,  respondent's  attor- 
ney resided  in  San  Francisco  and  appellant's  attorney  in  Los 
Angeles.  The  notice  of  appeal  was  served  by  mail ;  and  while 
the  transcript  discloses  the  filing  of  the  notice  with  the  clerk, 
it  does  not  show  service  thereof.  An  affidavit  presented,  how- 
ever, covers  this  omission  by  showing  proper  service  by  mail. 
{Estate  of  StrattoTi,  112  Cal.  513,  [44  Pae.  1028] ;  Warren  v. 
Hopkins,  110  Cal.  506,   [42  Pac.  986].)     There  is  no  merit 
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in  respondent's  contention  that  Peery,  his  attorney,  had  asso- 
ciated with  him  W.  E.  Lady,  an  attorney  in  Los  Angeles,  upon 
whom  the  service  of  the  notice  of  appeal  should  have  been 
made.  Lady,  as  shown  by  the  record,  appeared,  not  as  attor- 
ney for  respondent,  who  was  represented  by  Charles  S.  Peery, 
but  as  attorney  for  the  Bankers  Life  Company,  and  also  in 
another  suit  wherein  the  minor  son  of  deceased  was  contest- 
ing his  will.  This,  however,  did  not  constitute  him  attorney 
of  record  for  respondent,  and  his  acts,  statements,  and  con- 
duct, as  c^wn  by  a£Sdavits  filed,  were  of  a  character  well 
calculated  to  raise  serious  doubt  in  the  mind  of  appellant  as 
to  his  position  in  the  case.  Under  these  circumstances,  and 
conceding  that  he  did  act  with  Peery,  appellant  very  prop- 
erly served  the  notice  of  appeal  upon  the  latter,  as  to  whom 
there  was  no  question  of  his  being  attorney  of  record  for 
respondent  Moreover,  conceding  Mr.  Lady,  who  resided  in 
Los  Angeles,  to  be  also  an  attorney  of  record  for  respondent, 
we  find  nothing  in  section  1012  of  the  Code  of  Civil  Pro- 
cedure prohibiting  service  by  mail  upon  Mr.  Peery.  The 
service  was  equally  effective  made  upon  either  attorney. 

As  appears  from  the  findings  made  and  undisputed  facts 
alleged  in  the  pleadings,  the  Bankers  Life  Company,  a  cor- 
poration having  its  principal  place  of  business  in  Des  Moines, 
Iowa,  and  created  under  the  laws  of  that  state  as  a  life  insur- 
ance company,  did,  in  June,  1903,  issue  to  Edward  E.  Oarrett 
two  certificates  of  membership  in  said  Bankers  Life  Company, 
by  each  of  which,  upon  the  death  of  the  assured,  it  agreed 
to  pay  to  Emma  L.  Oarrett,  the  then  wife  of  said  Edward 
E.  Qarrett  and  named  in  said  certificates  of  membership  as 
the  beneficiary  therein,  the  sum  of  two  thousand  dollars. 
Some  time  after  the  issuance  of  said  certificates  of  member- 
ship, Edward  E.  Garrett  and  Emma  L.  Qarrett,  his  wife, 
named  as  beneficiary  therein,  were  divorced.  Whereupon  the 
insured,  as  he  concededly  had  the  right  to  do,  changed  the 
beneficiary  named  in  said  certificates,  substituting  for  his 
divorced  wife  his  son,  William  Edward  Garrett,  respondent 
herein.  At  a  later  date  Edward  E.  Garrett  married  Iva  L. 
Qarrett,  plaintiff  herein,  and  thereafter,  on  March  10,  1914, 
he  duly  executed  and  indorsed  upon  each  of  said  certificates 
of  membership  the  following:  **I,  Edward  E.  Garrett,  holder 
of  the  within  certificates  Nos.  130461-2,  hereby  revoke  all 
directions  by  me  heretofore  made  as  to  the  disposition  of  the 
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benefit  accruing  thereunder,  and  now  direct  that  said  benefit 
shall  be  paid  to  Iva  L.  Garrett,  bearing  to  me  the  relation 
of  wife."  The  certificates  so  indorsed  were  duly  forwarded 
to  the  Bankers  Life  Company  at  Des  Moines,  Iowa,  and  re- 
ceived by  said  company  on  March  14,  1914,  and  on  March  16, 
1914,  there  was  indorsed  upon  each  of  said  certificates  the 
following,  to  wit:  "Consented  to  and  acknowledged  March 
16,  1914.  Bankers  Life  Company,  R.  W.  B.''  On  Man;h 
15,  1914,  after  the  receipt  by  said  Bankers  Life  Company  of 
said  certificates  of  membership,  together  with  the  indorse- 
ments made  thereon  by  Edward  E.  Gttrrett,  he  died.  As 
found  by  the  oourt,  the  law  of  Iowa  touching  the  right  of  an 
assured  to  change  the  beneficiary  in  such  certificates  is  found 
in  section  1789  of  the  Iowa  code,  and  is  as  follows:  "The  bene- 
ficiaiy  named  in  the  certificate  may  be  changed  at  any  time 
at  the  pleasure  of  the  assured,  as  may  be  provided  for  in  the 
articles  or  by-laws,  but  no  certificate  issued  for  the  benefit 
of  a  wife  or  ehildren  shall  be  thus  changed  so  as  to  become 
payable  to  the  creditors.*'  The  court  also  found  that  by  the 
by-laws  of  the  company  it  was  provided  that  "Any  mem:ber 
may,  with  the  consent  of  the  association,  make  a  change  in 
the  beneficiary  in  his  certificate  without  requiring  the  consent 
of  such  beneficiary.  The  change  proposed  shall  be  indorsed 
on  the  certificate  of  membership,  and  signed  by  the  mem:ber, 
and  shall  not  be  binding  until  the  consent  of  the  association 
shall  be  indorsed  on  the  said  certificate  of  membership;  a 
copy  of  such  indorsement  signed  by  the  member,  and  filed 
with  the  association. ''  Further  findings  are,  that  said  Edward 
£.  Garrett  did  not  at  any  time  make  or  cause  to  be  made 
a  copy  of  said  proposed  change  of  beneficiary,  nor  file  with 
the  Bankers  Life  Company  a  copy  of  said  proposed  change 
which  was  indorsed  upon  the  certificates,  and  that  the  approval 
of  such  proposed  change  by  said  Bankers  Life  Company  was 
made  after  the  death  of  said  Edward  E.  Garrett  and  in 
ignorance  of  the  death  of  said  Edward  E.  Garrett ;  that  pur- 
suant to  the  order  of  court  said  Bankers  Life  Company  paid 
into  court  the  sum  of  $4,074  for  the  benefit  of  the  parties 
entitled  thereto.  And  as  a  conclusion  of  law  found  that 
said  attempted  change  of  beneficiary  was  not  completed  and 
the  beneficiary  named  in  said  certificates  was  not  changed 
from  said  William  Edward  Garrett  to  the  said  Iva  L.  Gar- 
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rett,  and  tlutt  William  Edward  Qarrett  was  the  beneficiary 
in  and  entitled  to  all  the  proceeds  and  benefits  of  the  said 
certificates.  Upon  these  facts  the  conrt  erroneously,  in  our 
opinion,  rendered  judgment  in  favor  of  defendant  William 
Edward  Oarrett,  from  which  plaintiff  appeals. 

In  the  absence  of  anything  to  the  contrary  shown,  we  must 
presume  that  the  right  of  the  Bankers  Life  Company  to  make 
by-laws  is  goYemed  by  the  laws  of  Iowa,  with  which  they 
must  not  be  inconsistent.  (Ccd.  Civ.  Code,  sec.  301.)  The 
Iowa  statute,  the  existence  of  which  is  found  by  the  courts 
provides  that  the  insured  may,  not  **w%tk  the  conserU  of  the 
association,**  as  provided  in  the  by-laws,  but  **at  his  pleas- 
ure/' change  the  beneficiary  named  in  the  certificates.  To 
thus  restrict  the  right  and  make  it  subject  to  the  consent  of 
the  company,  without  which  such  change  could  not  be  made, 
would,  in  effect,  nullify  and  destroy  the  statutory  provision. 
As  we  construe  the  statute,  the  provision  that  a  change  may 
be  made  *'at  the  pleasure'*  of  the  insured,  "as  may  be  pro- 
vided for  in  the  .  .  .  by-laws,"  refers  to  tie  mode  or  means 
adopted  by  the  company  for  effecting  the  change,  which  in 
this  case  appears  to  be  by  an  indorsement  upon  the  certificates 
expressing  the  intention  of  the  insured.  The  rules  adopted 
therefor  by  the  company  must  be  reason&ble  and  not  re- 
strictive of  the  right  given  by  the  statute  to  the  holder  of  the 
certificates.  That  part  of  the  by-law  providing  that  a  change 
in  the  beneficiary  named  in  the  certificate,  "shall  not  be 
binding  until  the  consent  of  the  association  shall  be  indorsed 
on  said  certificate,''  being  inconsistent  vnth  and  restrictive 
of  the  right  given  by  the  general  laws  of  Iowa,  must  be  dis- 
r^arded  as  of  no  force  or  effect  Conceding  that  the  pro- 
vision of  the  by-laws  tha.t  "a  copy  of  such  indorsement,  signed 
by  the  member  and  filed  with  the  association,"  was  not,  as 
found  by  the  court,  complied  with,  nevertheless  the  original 
so  presented  to  the  association  was  equally  as  effective  for 
the  purpose  to  be  su'bserved,  which  was  notice  and  data  for 
its  records,  as  the  copy  thereof  could  have  been.  Indeed,  it 
appears  that  the  company,  on  March  16th,  in  returning  the 
certificates,  stated,  "copies  have  been  made  for  our  records," 
thus  waiving  the  requirement,  as  it  might  do.  {Marsh  v. 
American  Legion  of  Honor,  149  Mass.  517,  [4  L.  R.  A.  382, 
21  N.  E.  1070] ;  St.  Louis  Police  Relief  Assn.  v.  Tiemey,  116 
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Mo.  App.  447,  [91  S.  W.  968] ;  Hall  v.  Allen,  75  Miss.  175, 
[65  Am.  St.  Rep.  601,  22  South.  4].)  To  construe  the  pro- 
viskm  otherwise  would,  in  our  opinion,  be  giving  weight  to 
the  shadow  rather  than  to  the  substance. 

Moreover,  equity  regards  that  as  done  which  ought  to  have 
been  done  (1  Pomeroy's  Equity  Juriaprudence,  sec  364),  and 
the  insured  having  the  right  at  hia  pleasure  to  change  the 
beneficiary  named  in  the  certificates,  and  having  made  the 
indorsement  upon  the  certificates  in  the  manner  and  form 
required  by  the  association,  and  forwarded  the  same  to  the 
oompany,  which,  as  found,  received  them  on  March  14th,  the 
day  before  his  death,  he  had  done  all  in  his  power  to  change 
the  beneficiary,  and  his  death  following  such  change,  notice 
of  which  was  brought  home  to  the  oompany  prior  to  his  death, 
was  su£Scient  to  and  did  constitute  an  effectual  change  in  the 
beneficiary  named.  {Supreme  Conclave  Royal  Adelphia  v. 
CappeUa,  41  Fed.  1;  John  Hancock  Mui.  Life  Ins.  Co.  v. 
White,  20  R.  I.  457,  [40  Ati.  5] ;  Luhrs  v.  Luhrs,  123  N.  Y. 
867,  [20  Anu  St  Rep.  754,  9  L.  R.  A.  534,  25  N.  B.  388].)  In 
Heydorf  v.  Conrack,  7  Kan.  App.  202,  [52  Pac.  700],  it  is 
said:  ''Where  a  holder  of  a  certificate  in  a  mutual  benefit 
society  desires  to  change  the  'beneficiary  therein,  and  does  all 
that  he  is  required  to  do  by  the  by-laws  of  the  society,  and 
th^n  dies  before  the  change  is  completed,  a  court  of  equity 
will  decree  the  payment  of  the  money  the  same  as  if  the 
desired  change  had  been  fully  completed  in  the  lifetime  of 
the  assured."  See,  also,  Hirschl  v.  Clark,  81  Iowa,  200,  [9 
L.  R.  A.  841,  47  N.  W.  78],  and  Supreme  Lodge  v.  Price,  27 
Cal.  App.  607,  [150  Pac  803],  to  the  effect  that  where  the 
intended  change  is  brought  home  to  the  association  during 
the  life  of  the  insured,  the  beneficiary  so  designated  by  him 
is  entitled  to  recover. 

In  our  opinion,  the  findings  clearly  show  that  the  insured 
in  his  lifetime  changed  the  beneficiary  named  in  the  certifi- 
cates, substituting  for  William  Edward  Oarrett  his  wife, 
Iva  L.  Oarrett,  notice  of  which  fact  was  brought  to  the  notice 
of  the  company  prior  to  his  death,  in  a  manner  which  sub- 
stantially complied  with  all  legal  requirements;  that  his  right 
to  change  the  beneficiary  was  not  subject  to  and  did  not 
depend  upon  the  consent  of  the  company;  that  if  it  did  so 
depend,  the  company  must  be  deemed  to  have  assented  thereto 
upon  receipt  of  the  certificates  upon  which  such  change  was 
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indorsed  and  signed  by  the  insured,  and  the  fact  that  such 
consent  of  the  company  was  not  indorsed  thereon  until  after 
his  death  was,  under  the  circumstances,  immaterial. 

As  stated,  the  Bankers  Ldfe  Ck>mpany  paid  into  court  the 
fund  which  constituted  the  subject  of  the  litigation.  On  De- 
cember 12,  1915,  the  court  rendered  its  decision  and  judg- 
ment in  the  matter,  awarding  the  money  involved  to  William 
Edward  Qarrett,  and  on  the  same  day  the  court  made  an  order 
staying  execution  for  a  period  of  ten  days.  Judgment  was 
entered  on  December  15,  1915.  On  December  23,  1915,  the 
following  order  was  made  by  the  court: 

**It  appearing  that  the  above  mentioned  sum  of  $4,074  is 
now  justly  due  and  paya:ble  to  said  William  Edward  Garrett, 
I  hereby  order  that  it  be  paid  to  him  by  the  Treasurer  of  Los 
Angeles  County,  California,  and  the  County  Auditor  of  said 
county  is  hereby  ordered  to  allow  this  demand  upon  the  Treas- 
urer of  said  county  for  said  sum  of  $4,074,  in  favor  of  said 
William  Edward  Qarrett  in  payment  thereof,  less  any  moneys 
paid  or  due  as  city  and  county  taxes  on  said  fund.  Dated 
this  23rd  day  of  December,  1915. 

** Louis  W.  Myers,  Judge." 

Upon  this  order,  made  without  the  knowledge  of  appellant 
or  her  attorney,  and  other  steps  duly  taken  as  required  in 
withdrawing  money  from  the  county  treasury  in  such  cases, 
the  money  was  paid  over  to  the  guardian  of  said  minor.  On 
December  24,  1915,  plaintiff  and  appellant  served  her  notice 
of  appeal  herein,  followed  in  due  time  by  the  filing  of  the 
requisite  undertaking.  Thereafter,  upon  the  application  of 
the  plaintiflE  to  the  court,  it  made  an  order  vacating  and  set- 
ting aside  its  former  order  upon  the  ground  that  it  had  been 
made  through  inadvertence.  No  steps,  however,  were  taken 
by  appellant  in  the  trial  court  to  have  said  fund  restored  to 
the  county  treasury.  But  she  has  presented  to  this  court  a 
motion  for  an  order  directing  the  minor,  William  Edward 
Garrett,  and  his  guardian,  and  also  Charles  S.  Peery  and 
W.  E.  Lady,  both  individually  and  as  attorneys  for  William 
Edward  Garrett,  to  restore  and  repay  into  the  county  treasury 
of  Los  Angeles  County  the  sum  of  $4,074,  being  the  amount  of 
money  deposited  with  the  clerk  of  the  superior  court  by  the 
Bankers  Life  Company  to  abide  the  result  of  this  action  and 
80  withdrawn  pursruant  to  the  order  of  court  above  set  oat; 
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and  abo  requiring  said  parties  to  show  cause  why  they  should 
not  be  adjudged  guilty  of  contempt  for  having  applied  for 
said  order  and»  pursuant  thereto,  withdrawn  said  money  from 
the  treasury  of  Los  Angeles  County. 

The  contention  of  appellant  is  that  the  order  staying  execu- 
tion did  not  begin  to  run  until  the  entry  of  judgment  on  De- 
cember 15th.  This  for  the  reason  that  prior  to  such  time  no 
execution  could  have  issued.  Such,  in  our  opinion,  is  not  the 
legal  effect  of  the  order.  As  we  construe  it,  the  ten-day  order 
staying  execution  commenced  to  run  from  its  date,  to  wit, 
DeoKuber  12th,  and  expired  on  December  22d.  On  Decem- 
ber 23d,  when  the  order  for  the  withdrawal  of  the  funds  and 
payment  thereof  to  William  Edward  Garrett  was  made,  no 
appeal  had  been  taken  and  the  time  of  the  stay  of  execution 
had  expired ;  hence  the  court  had  authority  to  make  the  order 
upon  which  the  money  was  withdrawn  and  applied  in  pay- 
ment of  an  existing  judgment  as  to  which  at  the  time  no 
appeal  had  been  perfected.  In  our  opinion,  the  fact  that  the 
court,  after  the  money  had  been  paid  over  in  satisfaction  of 
the  judgment,  vacated  and  set  aside  the  order  upon  which  it 
was  paid  could  not  vest  this  court  with  jurisdiction  to  order 
the  restoration  of  the  fund.  The  rule  in  such  cases,  as  we 
understand  it,  is  ''that  a  party  obtaining  through  a  judgment 
before  reversal  any  advantage  or  benefit  must  restore  the 
amount  he  got  to  the  other  party  after  the  reversal."  {Rey- 
nolds V.  Harris,  14  Cal.  680,  [76  Am.  Dec.  459] ;  sec.  957,  Code 
Civ.  Proc.;  Bank  of  United  States  v.  Bank  of  Washington, 
6  Pet  19,  [8  L.  Ed.  299].  See,  also,  Patterson  v.  Eeeney,  165 
Cal.  465,  [Ann.  Oas.  1914D,  232,  132  Pac.  1043].)  But  con- 
ceding  without  deciding  that  the  trial  court  could  have  or- 
dered the  fund  restored,  no  such  order  was  made. 

Our  conclusion  is  that  the  respondent's  motion  to  dismiss 
the  appeal  should  be  denied;  that  appellant's  motion  to  have 
the  fund  restored  and  to  cite  the  parties  to  show  cause  why 
they  should  not  be  adjudged  guilty  of  contempt  for  applying 
for  the  order  pursuant  to  which  the  fund  was  paid  should 
likewise  be  denied;  that  the  judgment  appealed  from  should 
be  reversed  and  the  trial  court  instructed  to  enter  judgment 
apon  the  findings  for  the  plaintiff  and  cross-defendant  Iva  L. 
Oarrett ;  all  of  which  is  so  ordered. 

Conrey,  P.  7.,  and  Jamea,  J.,  ooQcorved. 

Digitized  by  VjOOQ IC 


182  Bbodb  v.  Clabk.  [31  Cal.  App. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  28,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  courts  after  judgm^it  in 
the  district  court  of  appeal,  was  denied  hj  the  supreme  court 
on  September  25, 1916. 


[GiT.  No.  1996.    Second  Appellate  Di8triet.-nJiil7  29,  1916.] 

P,  A.  BRODE  et  al.,  Appellants,  v,  S.  A.  D.  CLARK, 
Refifpondent 

Affkal—Genekal  Osdkk  Orantino  New  TBiA]>-O)NrLicTiN0  Etidencs. 
Where  the  evidence  is  conflicting  as  to  material  matters,  an  order 
granting  a  new  trial  wiU  be  affirmed  on  appeal,  notwithstanding 
the  written  order  of  conrt  contains  a  statement  of  what  pnrpoiti 
to  be  the  reasons  influencing  the  conrt  in  granting  the  motion, 
where  the  order  is  such  as  to  require  it  to  be  treated  as  a  general 
one,  the  court  not  having  expressly  limited  it  to  definite  grounds, 
and  the  grounds  of  motion  haying  included  the  one  of  the  insuffi- 
ciency of  the  evidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles Oounty  granting  a  new  trial.    J.  P.  Wood,  Judge. 

Tlie  facts  are  stated  in  the  opinion  of  the  court 

P.  W.  Thomson,  for  Appellants. 

HammAck  &  Hammack,  for  Respondent 

JAMES,  J. — ^This  appeal  is  taken  from  an  order  granting 
to  the  defendant  a  new  trial.  The  notice  of  appeal  specifies 
that  the  appeal  was  taken  from  an  order  entered  on  thd 
eleventh  day  of  September,  1913.  There  appears  not  to  have 
been  any  formal  minute  order  entered,  but  the  court  filed  a 
written  order  which,  after  directing  that  a  new  trial  be 
granted,  set  out  certain  argument,  evidently  the  opinion  of 
the  court,  upon  one  question  of  law  involved  in  the  case.  The 
motion  for  a  new  trial  was  made  upon  various  grounds,  in- 
cluding that  of  the  insufficiency  of  the  evidence  to  sustain  the 
findings  of  the  court  It  appears  that  there  was  contradic- 
tory evidence  as  to  certain  issues  presented.    Notwithstanding 
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that  the  written  order  of  court  contains  a  statement  of  what 
purports  to  be  the  reasons  influencing  the  court  in  grant- 
ing the  motion,  we  think  the  order  must  be  treated  as  a  gen- 
eral one,  and  that  it  must  be  assumed  in  that  case  that  the 
court,  not  having  ezpresslj  limited  its  order  to  other  definite 
grounds,  may  have  granted  the  motion  because  of  the  insuffi- 
ciency of  the  evidence.  The  evidence  presenting  a  conflict 
as  to  material  matters,  this  court  has  no  function  to  review 
the  action  of  the  trial  judge. 

Hie  ground  might  also  be  urged,  although  we  find  no  sugges- 
tion of  it  here  on  behalf  of  respondent,  that  the  notice  of 
appeal  does  not  on  its  face,  by  specifying  the  eleventh  day 
of  September,  1913,  as  the  date  of  the  entry  of  the  order  grant- 
ing a  new  trial,  point  to  the  order  as  shown  by  the  record 
which  appears  to  have  been  filed  on  October  20,  1913.  How- 
ever, for  tiie  reasons  first  stated,  the  order  should  be  affirmed. 

The  order  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CSt.  No.  1907.    Third  AppeDate  I>istriet.--Jiil7  81,  1916.] 

BEBECCA  BBOWN,  Bespondent,  v.  D.  J.  CANTY, 
Appellant. 

APPXAL— JUDGICKNT-BOU/— OBOEBS    NOT   INOORPOBATID   IN   BiLL   OF    EX- 

CEEPTiONS — ^Bevuew  NOT  PEBiiiTTED. — Upon  an  appeal  taken  from  a 
judgment  in  an  aetion  to  qoiet  title  npon  the  judgment-roll  without 
any  biH  of  exceptions  or  statement  of  the  case,  the  appellate  court 
ean  only  consider  such  papers  and  orders  as  are  declared  bj  the 
eode  to  constitute  a  part  of  the  Judgment-roll,  notwithstanding 
included  in  the  transcript  there  are  certain  exhibits  and  orders 
upon  which  reliance  is  made  for  a  reversal  of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    Qeorge  E.  Cliurch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  A.  Williams,  for  Appellant. 

Bums  &  Watkinsy  for  Bespondent. 

ELLISON,  J.,  pro  iem. — ^Plaintiff  brought  this  action  to 
quiet  her  title  to  a  quarter-section  of  land  in  Fresno  County. 
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Her  complaint  alleged  facts  showing  the  legal  title  to  the  land 
to  be  in  her.  The  defendant,  for  answer,  denied  plaintiff '• 
title.  He  then  alleged  a  certain  contract  entered  into  between 
him  and  certain  other  parties,  viz.,  J.  B.  Hughes,  T.  E.  Braly, 
and  W.  J.  HotchMss,  the  result  of  which  was  that  Hotchkiss 
had  purchased  the  land  described  in  the  complaint  from  the 
state  of  California,  but  had  the  state  make  its  deed  to  one 
Barthold,  in  trust  for  said  Hotchkiss  and  this  defendant ;  that 
plaintiff  had  full  knowledge  of  defendant's  interest  in  said 
land  at  the  time  she  purchased  it  from  Hotchkiss,  to  whom 
Barthold  had  deeded  it.  He  alleged  his  interest  in  the  land 
was  an  undivided  four-tenths,  and  that  notwithstanding  plain- 
tiff had  knowledge  of  his  claim  and  interest,  she  obtained  a 
deed  from  said  Hotchkiss  and  said  Barthold  conveying  to  her 
said  quarter-section  of  land.  Judgment  went  for  the  plaintiff 
and  the  defendant  appeals  from  the  judgment  without  any  bill 
of  exceptions  or  statement. 

The  complaint  states  a  cause  of  action  and  the  findings  sup- 
port the  judgment. 

The  only  points  relied  upon  for  a  reversal  are:  (1)  That 
defendant  having  introduced  in  evidence  a  lis  pendens  filed 
in  an  action  entitled  Canty  v.  Hotchkiss  stating  defendant's 
right  therein  to  this  same  land,  (2)  this  was  notice  to  Mrs. 
Brown  and  to  the  court  that  defendant  claimed  an  interest 
in  the  land  and  that  the  plaintiff  knew  of  his  daim  when 
she  bought  the  land  from  Hotchkiss;  and  this  all  being  true, 

(3)  the  court  erred  in  denying  defendant's  motion  to  compel 
Hotchkiss  and  Barthold  to  intervene  herein  in  order  that  the 
judgment  might  bind  all  parties  interested  in  the  land,  and 

(4)  that  no  valid  judgment  could  be  entered  without  their 
presence.  But,  unfortunately  for  appellant,  the  court  is  un- 
able upon  this  record  to  consider  any  of  these  suggested  mat- 
ters. Upon  this  appeal  we  may  only  consider  such  papers 
and  orders  as  are  declared  by  the  code  to  constitute  a  part 
of  the  judgment-roll.  None  of  the  evidence  introduced  upon 
the  trial  by  either  party  is  a  part  of  the  judgment-rolL 
Therefore,  we  do  not  know  what  evidence  the  plaintiff  intro- 
duced, we  do  not  know  that  defendant  introduced  the  lis  pef^ 
dens  referred  to  nor  that  he  made  any  proof  of  the  existence 
of  the  contract  set  up  in  his  answer,  nor  that  he  made  any 
motion  for  an  order  that  Hotchkiss  and  Barthold  be  compeUed 
to  intervene  (see  Code  Civ.  Proc,  sec.  387),  nor  that  the  court 
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denied  any  such  motion.  It  is  tme  there  are  certain  exhibits 
and  orders  printed  in  the  transcript,  but  they  have  no  place 
therein,  not  being  any  part  of  the  judgment-roll. 

This  IS  80  thoroughly  settled  that  a  citation  of  authority 
is  unnecessary,  but  one  case  will  be  referred  to.  In  Pedrorena 
V.  Hotciikiss,  95  Cal.  636,  638,  [30  Pac.  787,  788],  it  is  said: 
'*  There  ^re  two  minute  orders  printed  in  the  transcript,  from 
one  of  which  it  appears  that  the  default  was  set  aside  and 
defendant  allowed  to  answer  upon  certain  stated  conditions, 
and  from  the  other,  that  the  answer  filed  was  stricken  out, 
because  defendant  had  failed  to  comply  with  the  conditions 
upon  which  the  default  was  set  aside,  and  he  was  permitted 
to  an8w<8r.  The  statute  does  not  make  these  minute  orders 
part  of  the  judgment-roll.  (Code  Civ.  Proc,  sec.  670.) 
They  a».  therefore,  improperly  in  the  record— there  being 
no  bill  of  exceptions — and  we  cannot  notice  the  points  at- 
tempted to  be  made  in  regard  to  them.'' 

The  judgment  is  a£Srmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CiT.  No.  1517.    Third  Appellate  District— Jnlj  81,  1916.] 

THOMAS  THOMSEN,  Respondent,  v.  IDA  AMELIA 
THOMSEN,  Appellant. 

DivoBOS— AssiONUBNT  OF  OoiiMUNTTT  Pbopkbtt— DISCRETION. — In  ae- 
tioDB  for  divorce  on  the  ground  of  adultery  or  extreme  emeltj, 
rabdiyision  1  of  seetion  146  of  the  CitII  Code  confers  upon  the 
trial  court  a  wide  latitude  for  the  exercise  of  its  judgment  and 
discretion  in  assigning  the  community  property  to  the  respectiTO 
parties,  and  in  every  case  it  will  be  presumed  that  such  discretion 
has  been  wisely  and  properly  exercised. 

In.— CauM/nr  of  Wifi — Awabd  of  Mors  Than  Ons-half  of  Commxtnitt 
PaoPESTT  TO  Husband— DiscBSTioN  not  Abused. — In  an  action  for 
divorce  wherein  the  decree  is  granted  to  the  husband  on  the  ground 
of  extreme  cruelty,  there  is  no  abuse  of  discretion  in  awarding  to 
the  husband  more  than  one-half  of  the  community  property,  not- 
withstanding the  wife  has  been  a  hard-working  woman  and  by  her 
efforts  has  assisted  in  accumulating  the  property,  as  her  cruelty 
must  be  taken  into  consideration  in  making  the  award. 

iDip— Antenuptial  Holdings  of  Husband— Oonsidebation  in  Awabdino 
ObMiniNiTT  Peopebtt. — ^Where  a  divorce  is  granted  to  the  husband 
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on  tfa«  ground  of  tlie  wife's  exnelty,  it  is  proper  to  take  into  eon- 
tideration,  in  awarding  the  community  property,  the  antenuptial 
holdings  of  the  husband  used  by  him  after  marriage  and  inter- 
mingled with  the  common  holdings,  notwithstanding  such  separate 
holdings  cannot  be  traced  into  any  specific  piece  of  property. 
L). — ^AwABD  OF  Pbopebtt  IN  SsvE&iLTT  TO  Onx  Spousx. — In  awarding 
the  community  property,  the  court  may  consider  all  of  the  prop- 
erty as  one  asset  or  fund,  composed  of  separate  units,  and  award 
an  of  designated  and  described  pieces  of  property  to  one  party, 
instead  of  an  undivided  interest  in  all. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Frank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Light  &  Crane,  and  Gtordon  A.  Stewart,  for  Appellant. 

Arthur  L.  Leyinslcy,  for  Respondent. 

ELLISON,  J.,  pro  iem. — ^In  this  action  the  trial  court 
granted  an  interlocutory  decree  of  divorce  to  the  plaintiff  on 
the  ground  of  defendant's  cruelty  and  made  a  decree  adjust- 
ing the  property  rights  of  the  parties.  Upon  this  appeal  the 
dd^endant  claims  that  in  the  decree  too  much  of  the  property 
was  awarded  to  the  plaintiff. 

A  brief  narrative  of  some  facts  disclosed  by  the  record  »rill 
be  sufficient  to  present  the  point  raised.  The  plaintiff  and 
defendant  intermarried  in  1876.  At  the  time  of  this  mar- 
riage the  plaintiff  was  possessed  of  some  property.  By  hard 
work,  economy,  and  thrift  their  worldly  possessions  have  in- 
creased until  at  the  time  of  the  trial  they  owned  real  and 
personal  property  as  follows: 
A  tract  of  land  containing  about  60  acres,  valued 

at $  5,100 

Another  of  about  60  acres  valued  at 3,780 

Another  of  about  40  acres  valued  at 3,400 

And  other  tracts  aggregating  408  acres,  valued 

at 34,680 

$48,960 
Stocky  crops,  and  farming  implements 10,000 

Total $58,960 

And  thdr  indebtedness  amounted  to  about $2,500 
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By  its  decree  the  court  awarded  to  the  plaintiflE  107  acres 
of  the  land,  and  the  balance  of  the  real  estate  was  ordered 
divided  equally  between  the  parties,  and  also  the  growing 
erops  and  all  personal  property  and  money.  It  was  also  de- 
ereed  that  all  indebtedness  should  be  paid  equally  by  them. 

Crounsel  for  appelant  seems  to  be  satisfied  with  this  division 
of  the  properly  with  the  exception  that  he  claims  that  his 
client  should  have  been  awarded  one-half  of  the  107  acres  of 
land,  and  that  all  of  it  should  not  have  been  awarded  to  the 
plaintiff. 

Subdivision  1  of  section  146  of  the  Civil  Code  provides:  '*If 
the  decree  be  rendered  on  the  ground  of  adultery,  or  extreme 
cruelty,  the  community  property  shall  'be  assigned  to  the  re- 
spective parties  in  such  proportions  as  the  court,  from  all  the 
facts  of  the  case,  and  the  condition  of  the  parties,  may  deem 
just."  This  code  section  confers  upon  the  trial  court  a  wide 
latitude  for  the  exercise  of  its  judgment  and  discretion,  and 
in  every  case  it  will  be  presumed  that  such  discretion  has  been 
wisely  and  properly  exercised.  It  has  been  said  that  it  is  the 
duty  of  the  court  to  award  to  the  innocent  party  more  than 
one-half  of  the  community  property  when  the  divorce  is 
granted  for  cruelty.  Thus,  in  EsUnger  v.  Eslinger,  47  Cal. 
62,  64,  it  is  said:  "Section  146  of  the  Civil  Code  required  that 
tl.e  conmiunity  property  shall  be  equally  divided  between  the 
parties;  but  the  next  section  makes  an  exception  to  the  general 
rule  by  providing  that  if  the  divorce  be  granted  on  the  ground 
of  adultery  or  extreme  cruelty,  the  guilty  party  shall  receive 
only  such  portion  as  the  court  shall  deem  just  under  the  facts 
of  the  case.  The  inference  is  that  in  the  excepted  cases  the 
injured  party  is  to  receive,  as  a  general  rule,  more  than  one- 
half  of  the  property,  and  as  much  more  as  the  court  shall 
deem  just  Under  the  circumstances  of  this  case,  we  think 
the  court  ought  to  have  awarded  to  the  wife  three-fourths  of 
the  community  property." 

1.  Counsel  states  that,  as  the  evidence  shows  the  defendant 
has  been  a  hard-working  woman  and  by  her  efforts  assisted 
in  accumulating  the  property,  she  should  have  been  awarded 
at  least  one-half  of  all  of  it  But  this  feature  of  the  case  is 
not  controlling.  Many  cases  arise  wherein  all  the  property 
has  been  accumulated  entirely  by  the  efforts  of  the  husband, 
unaided  by  the  wife's  labor,  and  wherein,  upon  a  divorce 
being  granted  to  the  wife  upon  the  ground  of  the  husband's 
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cruelty,  she  has  been  awarded  much  more  than  one-half  of 
the  common  property.  In  such  cases,  one  of  the  circum- 
stances the  court  mxist  take  into  consideration  and  give  due 
weight  to  is  the  important  fact  that  one  spouse  has  been  cruel 
to  the  other,  which  cruelly  has  resulted  in  disrupting  the  home 
and  marriage  ties. 

2.  In  finding  No.  XIV  the  court  finds  that  at  the  time  of 
the  plaintiff's  marriage  to  the  defendant  he  had  five  hundred 
dollars  on  deposit  in  bank;  that  there  was  due  to  him  from 
one  Hansen  one  thousand  two  hundred  dollars,  which  was 
afterward  collected;  that  he  owned  175  stands  of  bees,  some 
of  which  he  sold  for  $250;  two  wagons  and  horse,  worth  two 
hundred  dollars;  65  acres  of  land,  which  he  subsequently  sold 
for  one  thousand  dollars.  (While  the  findings  do  not  total 
these  figures,  it  is  proper  to  state  that  they  aggregate  $3,150.) 
The  court  finds  that  all  of  said  sums  of  money  and  property 
were  used  by  the  plaintiff  after  the  marriage  in  the  purchase 
of  real  estate  and  farming  implements^  and  that  by  reason 
of  the  use  of  said  money  and  property  and  by  reason  of  work 
and  labor  done  and  performed  by  both  spouses,  all  the  lands 
described  in  the  findings  were  bought" 

It  is  apparent  from  the  record  that  the  court  felt  that  it 
eould  not  trace  with  sufficient  accuracy  any  of  the  plaintiff's 
antenuptial  holdings  into  any  specific  piece  of  property  now 
owned  by  the  plaintiff  so  as  to  declare  it  to  be  his  separate 
property;  yet  it  did  consider  the  &ct  that  plaintiff  had  this 
property  at  the  time  of  his  marriage  and  that  it  and  its  in- 
crease were  intermingled  in  the  common  holdings,  a  circuuK 
stance  to  be  considered  by  it  in  making  a  fair  and  equitable 
division  of  the  property.  With  this  in  mind,  and  without  de- 
ciding that  any  specific  piece  of  land  was  separate  property, 
the  court  awarded  to  the  plaintiff  the  107  acres  of  land  in 
severalty.  We  discover  no  error  or  abuse  of  discretion  in  so 
holding  and  acting.  Nor  was  the  amount  thus  awarded  to 
plaintiff  in  severalty  large  in  comparison  with  the  total  value 
of  the  estate.  In  appellant's  brief  it  is  stated  that  the  entire 
property  of  the  parties  had  a  value  of  about  $58,156,  and  that 
the  107  acres  awarded  to  the  plaintiff  were  worth  $9,560.  It 
thus  api>ear8  that,  by  the  decree,  the  plaintiff  was  awarded 
$33,858  and  the  defendant  $24,298 ;  or,  reduced  to  a  percent- 
age basis,  the  plaintiff  was  awarded  about  fifty-eig'ht  per  cent 
and  the  defendant  forty-two  per  cent  of  the  entire  holdings. 
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The  conrt  has  found  that  the  antenuptial  holdings  of  plaintiff 
were  used  in  acquiring  this  property  and  were  of  the  value 
of  $3,150.  Allowing  interest  on  this  fund  for  forty  years  at 
four  per  cent,  compounded  annually  (which  is  certainly  low 
enough),  and  it  would  now  amount  to  $15,330.50.  With  all 
these  facts  before  it  the  court  was  fully  justified  in  disposing 
of  the  property  as  it  did,  and  appellant  has  no  just  grounds 
of  complaint. 

3.  Appellant  takes  the  position  that  the  court  must  divide 
the  community  property  in  some  proportion  between  the 
spouses,  that  the  code  so  provides,  and  it  has  no  authority 
to  award  all  of  the  107  acres  to  the  plaintiff,  as  such  act  was 
not  a  division.  In  adjusting  the  property  rights  of  the  par- 
ties the  court  may  consider  all  the  common  property  as  one 
asset  or  fund,  composed  of  separate  units,  and  can  often  more 
equitably  settle  and  adjust  matters  by  giving  all  of  designated 
and  described  pieces  of  property  to  one  party  than  by  award- 
ing to  each  an  undivided  interest  in  all.  We  know  of  no  prin- 
ciple of  law  or  practice  that  would  forbid  such  a  course  of 
action.  The  court  is  no  more  bound  to  award  to  each  spouse 
an  undivided  interest  in  each  piece  of  land  than  it  is  to  award 
to  each  an  undivided  interest  in  each  cow  or  horse. 

The  judgment  is  affirmed* 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Ov.  No.  1518.    TUrd  Appellate  District.— July  81,  1916.] 
ANNIE  GALLO,  Respondent,  v.  A.  GALLO,  Appellant. 

ASIWEUM  POSSSSSION— OWNIBSHIP  OF  ADJOINING  PATENTED  LANDS — In- 
GLOSXTBB    OF    BOTH    HOLDINGS — PLEASING    FOB    QaAZING    PUBFOSES — 

Insufficient  Proof  of  Title. — Where  two  brothers  owned  adjoin- 
ing qaarter-sections  of  patented  land  of  little  yalue,  and  neither 
lived  nor  resided  upon  the  land  covered  by  his  patent  for  any  long 
period  after  obtaining  it,  and  neither  had  lived  on  anj  part  of  the 
half  section  for  many  years,  the  fact  that  one  of  the  brothers  in- 
elosed  both  holdings  with  a  wire  fence,  and  leased  the  land  for  short 
periods  for  grazing  purposes  unknown  to  the  other  brother,  is  insoffi- 
eisnt  to  sustain  a  claim  to  the  whole  tract  by  adverse  possession. 
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III. — ^HosniiX  CHASAomt  of  Holding — ^Essential  E!lsmxnt. — ^In  order 
to  make  out  an  adverse  possession  solBcient  to  constitute  a  defense 
under  tlie  statute  of  limitations,  the  owner  must  be  notified  in  some 
way  that  the  possession  is  hostile  to  his  claim. 

Id. — Paymxnt  of  Taxes — ^Bedeicftion  from  Tax  Sales — ^Insufficient 
GOMPUANCX  With  Statute. — The  payment  of  taxes  required  as  an 
element  of  adverse  possession  is  not  complied  with  bj  the  redemp- 
tion of  the  land  from  tax  sales. 

APPEAL  frcmi  a  judgment  of  the  Superior  Court  of  Tulare 
Counly.    J.  A.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Webster,  Webster  &  Blewett^  and  Famsworth  &  McClufe, 
for  Appellant 

A.  H.  Ashley,  and  Power  &  McFadzean,  for  Respondent 

ELLISON,  J.,  pro  <em. — ^PlaintiflE  brought  this  action  to 
quiet  her  title  to  the  northeast  quarter  of  a  certain  section 
of  land  situated  in  Tulare  County,  and  obtained  judgment  as 
prayed  for.    The  defendant  appeals. 

On  the  trial  the  plaintiff  introduced  as  evidence  of  her  title 
to  the  quarter-section  a  patent  from  the  United  States  to  her 
husband,  Giacomo  Gallo,  dated  August  9,  1897,  and  a  deed 
from  the  latter  to  her,  of  August  12, 1911,  conveying  the  land. 

The  defendant  (who  is  a  brother  of  said  Giacomo  Gallo) 
as  a  defense  alleged  that  he  had  obtained  title  to  the  land  by 
adverse  possession,  and  made  no  other  claim. 

Upon  this  appeal  the  defendant  insists  that  the  findings  of 
the  court  to  the  effect  that  he  had  not  acquired  title  by  adverse 
possession  are  not  sustained  by  the  evidence,  and  this  is  the 
only  question  presented. 

The  record  shows  that,  at  about  the  time  plaintiff's  grantor 
obtained  his  patent  for  the  northeast  quarter  of  the  section, 
the  defendant  obtained  a  patent  for  the  northwest  quarter 
of  the  same  section.  Evidently  the  land  was  considered  of 
little  value  at  the  time.  Neither  brother  lived  nor  resided 
upon  the  land  covered  by  his  patent  for  any  long  period  after 
obtaining  it,  and  neither  has  lived  on  any  part  of  the  half 
section  for  many  years.  (The  plaintiff's  quarter-section  ad- 
joins the  defendant's  on  the  east,  and  the  two  constitute  the 
north  half  of  the  section.)     The  defendant  testified  that  be 
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built  a  fence  on  the  east  side  of  the  land  in  dispute  about  1903 
and  during  the  same  year  inclosed  the  half  section.  The  fence 
was  of  posts  and  three  wires.  When  he  first  built  the  fence 
he  leased  the  half  section  to  one  Goodale  for  two  years  at  a 
rental  of  nine  dollars  per  year.  ^'He  agreed  to  pay  the  taxes 
and  build  the  fence.''  He  pastured  some  cattle  on  it  for  two 
years.  At  some  date,  not  stated,  defendant  leased  the  half 
section  to  a  man,  whose  name  he  cannot  recall,  under  a  verbal 
lease  for  five  years.  He  paid  the  rent,  $40,  for  one  year  and 
no  more,  and  defendant  does  not  know  how  long  he  was  on 
the  land,  but  never  saw  him  after  the  first  year.  In  1911  he 
leased  the  land  to  one  Howard  for  five  years  under  a  written 
lease.  This  action  was  begun  in  October,  1912.  The  defend- 
ant never  resided  on  the  land  in  dispute  and  never  made  any 
use  of  it  except  as  a;bove  stated.  The  land  is  in  Tulare  County 
and  plaintiff's  grantor,  during  all  this  time,  lived  in  Stockton, 
and  defendant  testified  his  brother  never  knew  he  was  leasing 
the  land.  He  also  testified  that  he  had  the  whole  half  section 
assessed  to  himself,  and  paid  all  taxes  on  it  for  at  least  fifteen 
^ears.  The  evidence  as  to  the  payment  of  taxes  is  that  they 
went  delinquent  in  1905  and  that  no  taxes  were  paid  in  1906, 
1907,  and  1908  until  1909,  when  the  defendant  redeemed  the 
land  from  tax  sales. 

The  witness,  John  Gallo,  testified  that,  in  the  year  1908,  the 
defendant  told  his  father  (the  husband  of  plaintiff)  that  he 
wanted  some  money  for  taxes  and  his  father  laughed  and  said 
to  him:  "What  rents  are  you  getting  from  the  landt"  He 
said:  **Not  much."  So  father  said  to  him:  **If  you  will  pay 
all  the  taxes,  what  is  left  you  can  keep  for  your  troubles." 

It  is  very  clear  to  us  that  the  defendant  did  not  sustain  his 
plea  of  adverse  possessdon.  The  elements  required  to  make 
out  an  adverse  x>ossession  sufficient  to  constitute  a  defense 
under  the  statute  of  limitations  are  clearly  stated  in  Unger  v. 
Mooney,  63  Gal.  595,  [49  Am.  Bep.  100],  and  need  not  here 
be  repeated.  In  said  case  it  is  said:  "The  adverse  character 
of  the  possession  must  in  every  case  be  manifested  to  the 
owner.  The  owner  must  be  notified,  in  some  way,  that  the 
possession  is  hostile  to  his  claim,  or  the  statute  does  not  oper- 
ate on  his  right  As  was  said  in  the  case  cited  in  84  N.  Y., 
per  Andrews,  J.,  [Trustees  of  East  Hampton  v.  Kirk,  84  N.  T. 
215,  38  Am.  Bep.  505],  'the  object  of  the  statute  defining  the 
acts  essential  to  constitute  an  adverse  possession  is,  that  the 
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real  owner  may,  by  unequivocal  acts  of  disseizor,  have  notice 
of  the  hostile  daim  and  be  thereby  called  upon  to  assert 
his  legal  title.'  Hence,  an  open  and  notorious  occupation 
with  hostile  intent  is  a  necessary  constituent  of  an  adverse 
holding." 

The  defendant  did  not  personally  occupy  the  land.  No  one 
nor  all  of  the  persona  to  whom  he  leased  it  ever  occupied  it 
for  any  five  consecutive  years. 

The  record  does  not  show  that  taxes  were  paid  for  any  one 
period  of  five  years.  Under  the  decisions  construing  subdi- 
vision 2  of  section  325  of  the  Code  of  Civil  Procedure,  it  is 
held  that  redeeming  land  from  tax  sales  is  not  the  payment 
of  taxes  contemplated  by  the  law  as  an  element  of  adverse 
possession.  ''If  it  [the  payment  of  taxes]  is  an  element  in 
the  adverse  possession  tending  to  show  good  faith,  certainly 
during  those  years  in  which  the  taxes  have  not  been  paid  the 
possession  la<^  an  essential  element  required  in  the  statute. 
During  all  the  years  in  which  the  delinquency  was  allowed, 
the  true  owner  might  forbear  suit  because  of  his  knowledge 
that  the  person  in  possession  had  not  paid  taxes,  thereby  in- 
dicating that  he  was  not  holding  adversely."  (McDonald  v. 
McCoy,  121  CaL  73,  [53  Pac  427].) 

The  relationship  of  the  parties  has  a  bearing  and  may  well 
be  considered.  Two  brothers  owning  adjoining  land  of  little 
value — far  from  where  they  are  residing — used  only  for  graz- 
ing stock ;  one  brother  puts  a  wire  fence  around  both  holdings 
and  leases  it  for  short  periods.  Such  act  from  a  stranger, 
owning  no  adjoining  land,  would  have  far  greater  significance 
as  showing  a  hostile  holding,  than  when  being  done  by  a 
brother  owning  the  adjoining  land. 

In  considering  the  case  on  appeal,  it  will  be  presumed  that 
all  testimony  introduced  at  the  trial  tending  to  support  the 
findings  of  the  trial  court  was  accepted  by  it  as  true.  The  tes- 
timony of  John  Gallo,  above  referred  to,  wherein  he  states 
that,  in  1908,  the  defendant  asked  his  father  for  money  for 
taxes  and  the  latter  said  to  him:  ''If  you  will  pay  the  taxes, 
what  is  left  you  can  keep  for  your  troubles,"  is  suflScient  in 
itself  to  negative  all  inf  erenees  of  an  adverse  and  hostile  hold- 
ing, and  clearly  sufficient  to  show  that  plaintiff's  gn^antor  was 
not  advised  of  any  hostile  claims,  but  rather  points  to  an  un- 
derstanding between  brothers  for  their  mutual  benefit  (See 
i'^fft-  "  ^nU  2«  CaI.  Add.  361,  [152  Pac.  436].)     Consider- 
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iiig  the  family  relationehip  of  the  partiee,  the  language  used 
by  the  district  court  of  appeal  in  Oloumer  v.  De  Alvarez,  10 
Cal.  App.  196,  [101  Pac.  433],  seems  not  inappropriate  for 
quotation  in  this  connection:  ''There  are  no  equities  in  favor 
of  a  party  seeking  fay  adverse  holding  to  acquire  the  property 
of  another." 
The  judgment  is  dearly  right,  and  is  affirmed. 

Ghipman,  P.  J.,  and  Hart,  J.,  concurredi 


[G!t.  No.  2100.    Second  Appellato  DiBtriet.— Angnat  1, 1916.] 

FLETCHER  COLLECTION  AGENCY  (a  Corporation), 
Petitioner,  v.  SUPERIOR  COURT  OP  LOS  ANGELES 
COUNTY  et  al..  Respondents. 

JUSTIGI'S  OOUBT  APFIAIr—MOTlOK  TO  DlSlflSS— FAn«USB  OV  SUBITIXS  TO 

JusTirr— Skrvicb  of  Notigx  of  Justification. — ^Upon  a  motion 
made  to  dismisi  s  justice's  court  appeal  upon  the  ground  that  the 
tnretiee  on  the  undertaking  on  appeal  did  not  justify  in  the  manner 
and  form  required  bj  law,  the  decision  of  the  superior  eourt  upon 
eonflieting  affidavits  as  to  when  the  notice  of  justification  of  the  sure- 
ties was  served,  is  not  subject  to  reyiew  in  the  appellate  eoort  upott 
eerUorari  proceedings. 

lb.— Wajves  of  Justification— Failubi  to  AppSAX.-^ustifieation  of 
sureties  on  an  undertaking  given  on  a  justice's  eourt  appeal  is 
waived  where  the  party  excepting  to  the  sufficiency  of  the  sureties 
fails  to  appear  at  the  time  and  place  mentioned  in  the  notice  of 
justification. 

Id. — FiUNO  OF  New  Undeetakino — Prima  Pacib  Justifioation. — The 
filing  of  a  new  undertaking  on  the  day  fixed  for  the  justification 
of  sureties,  which  has  attached  to  it  the  requisite  affidavit  sworn  to 
before  the  justice,  establishes  a  prima  facie  justification. 

Id. — ^Appeal  upon  Question  of  Law — ^Becobd — Statement  of  Gbounds. 
Jurisdiction  of  a  justice's  court  appeal  taken  on  questions  of  law 
alone  is  not  lost  by  reason  of  the  omission  to  include  in  the  state- 
ment on  appeal  the  grounds  upon  which  the  party  appealing  intended 
to  rely. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  review  an  order  of  the  Superior  Court  of  Los  Angeles 
County  refusing  to  dismiss  a  Justice's  Court  appeaL 

81  OtkL  App.— 18 
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The  facts  are  stated  in  the  opinion  of  the  court 
George  P.  Cook,  for  Petitioner. 
Frank  A.  McDonald,  for  Respondents. 

CONRBT,  P.  J. — On  application  of  th«  petitioner  a  writ  of 
review  was  issued  herein,  to  determine  whether  the  defendant 
superior  court  has  regularly  pursued  its  authority  in  refusing 
to  dismiss  an  appeal  from  the  justice's  court,  in  an  action 
wherein  the  petitioner  was  plaintiff  and  Frank  A.  McDonald 
et  al.  were  defendants.  The  facts  are  shown  by  the  return 
filed  herein. 

After  judgment  in  the  justice's  oourt»  the  defendants  in 
that  action  filed  notioe  of  appeal  on  questions  of  law  and  filed 
their  undertaking  on  appeal.  On  November  17,  1915,  the 
plaintiff  filed  exceptions  to  the  sureties  on  the  appeal  bo^^ 
On  November  22,  1915,  before  1  o'clock  P.  M.,  appellants 
served  on  the  plaintiff  a  notice  ''that  defendants  will  justify 
the  sureties  on  the  new  appeal  bond  filed  by  them  in  the  above- 
entitled  case,  and  you  will  take  further  notice  that  defend- 
ants will  file  a  new  appeal  bond  in  the  above-entitled  action 
on  the  22d  day  of  November,  1915,  at  the  hour  of  4:30  P.  M., 
in  Department  F  of  the  above-entitled  court,  at  the  court- 
house in  the  city  of  Los  Angeles,  Cal."  The  plaintiff  and 
its  attorneys  did  not  appear  in  the  justice's  court  at  the  time 
specified.  The  justice's  docket  is  silent  as  to  justification  by 
the  sureties  or  as  to  any  appearan<ces  by  either  party  before 
the  justice's  court  at  the  time  specified  in  the  notice  of  justifi- 
cation of  sureties.  But  the  undertaking  filed  on  that  day  con- 
tains the  statutory  form  of  affidavit  on  an  undertaking,  with 
a  certificate  i^owing  that  it  was  subscribed  and  sworn  to  be- 
fore the  justice  of  the  peace  on  that  same  day,  November  22, 
1915,  and  an  indorsement  was  miade  thereon  showing  the  filing 
of  the  undertaking  on  that  day. 

The  papers  on  appeal  having  been  duly  transmitted  to  the 
superior  court  and  filed  therein,  the  plaintiff  gave  notice  of 
motion  to  dismiss  the  appeal  upon  the  grounds: 

''1.  That  the  sureties  on  the  undertaking  on  appeal  hereto- 
fore filed  by  said  defendants  did  not  justify  in  the  manner 
and  form  required  by  law  and  in  accordance  with  the  pro- 
visions of  section  978  of  the  Code  of  Civil  Procedure. 
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*'2.  That  the  statement  on  appeal  filed  by  said  defendants 
does  not  state  any  grounds  of  apipeal,  as  required  by  sec- 
tion 975  of  the  Code  of  Civil  Procedure." 

The  motion  was  based  upon  the  papers  on  file  and  aflSdavits. 
The  aflSdavits  were  for  the  purpose  of  showing,  and  tended 
to  show,  that  the  notice  of  jujstification  of  sureties  was  not 
served  until  the  next  morning  after  the  time  for  justification 
as  specified  in  the  notice.  Counter-affidavits  were  filed  posi- 
tively affirming  that  the  notice  was  served  between  12  and  1 
o'clock  on  the  twenty-second  day  of  November.  For  the  pur- 
pose of  determining  the  questions  raised  as  to  its  jurisdiction 
to  entertain  the  appeal,  the  superior  court  considered  these 
conflicting  affidavits,  and  determined  that  the  notice  was 
served  on  the  22d  at  the  hour  named  in  the  appellants'  affida- 
vits.  Therefore,  as  to  that  disputed  fact  we  consider  our- 
selves obliged  to  adopt  the  conclusion  of  the  superior  court. 

On  these  facts  respondents  daim  that  the  failure  of  the 
party  excepting  to  the  sufficiency  of  the  sureties  to  appear  at 
the  time  and  place  mentioned  in  the  notice  of  justification  was 
a  waiver  of  such  justification,  and  that  the  affidavit  of  the 
sureties  before  the  justice,  as  shown  on  the  undertaking  itself, 
wherein  they  made  oath  that  they  were  residents  and  house- 
holders and  respectively  worth  the  sum  specified  in  the  under- 
taking, etc.,  establishes  a  prima  facie  justification,  and  that 
nothing  further  was  required  under  the  circumstances  here 
shown.  We  think  that  this  contention  should  be  sustained. 
It  is  directly  supported  by  the  decision  in  Bank  of  Escondido 
V.  Superior  Court,  106  Cal.  43,  [39  Pac.  211],  and  in  Budd  v. 
Superior  Court,  14  Cal.  App.  256,  [111  Pac.  628]. 

The  other  ground  upon  which  petitioner  rests  his  conten- 
tion that  the  superior  court  exceeded  its  jurisdiction  is  that 
the  statement  on  appeal  does  not  contain  the  grounds  upon 
whi<sh  the  parties  appealing  intended  to  rely,  as  required  by 
section  975  of  the  Code  of  Civil  Procedure.  Assuming  the 
statement  to  be  insufficient  as  specified,  it  does  not  result  that 
ther€/by  the  court  was  deprived  of  its  appellate  jurisdiction 
over  the  case.  (Bau^r^s  Law  &  Collection  Co.  v.  Superior 
Court,  26  Cal.  App.  289,  [152  Pac.  957].) 

The  order  of  the  superior  court  refusing  to  dismiss  the 
appeal  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[CrisL  No.  868.    Third  Appellate  DiBtriet— Angnst  1,  1916.] 

In  the  Matter  of  the  Application  of  TEE  KIM  MAH,  for  a 
Writ  of  Habeas  Corpus. 

GiTT  OF  SAGRAHENTO — MiSDElCEANOBS    COICICITTBD    WlTHIN    OOBPORATC 

Limits — Jubisdiotion. — The  several  justices'  courts  of  the  county 
of  Sacramento  have  jurisdiction  oyer  all  misdemeanors  enumerated 
hy  the  general  laws  of  the  state  committed  within  the  municipal 
limits  of  the  citj  of  Sacramento,  as  well  as  those  committed  out- 
side of  such  limits  and  within  the  territorial  boundaries  of  the 
toxmtj  of  Sacramento. 

Id.— JuusDicnoN  or  Misdbmeanobs — ^Whitnkt  Act — Eitect  of  Code 
Amendment — ^Repeal  of  Act  as  to  Sag&amento. — The  provisions 
of  the  ''Whitney  Act*'  (Stats.  1885,  p.  218),  giving  to  police  courts 
of  cities  having  a  population  of  over  thirty  thousand  and  under 
ontf  hundred  thousand  inhabitants  exclusive  jurisdiction  of  all  mis- 
demeanors punishable  by  fine  or  imprisonment,  or  both  by  such  fine 
and  imprisonment,  committed  within  the  limits  of  such  cities,  if  ever 
applicable  at  any  time  to  the  city  of  Sacramento,  have  been,  so  far 
as  such  city  is  concerned,  repealed  or  superseded  by  the  enactment 
of  section  1425  of  the  Penal  Code,  in  the  year  1905  (Stats.  1905, 
p.  705),  which  provides,  among  other  things,  that  justices'  courts 
shall  have  jurisdiction  of  all  misdemeanors  committed  within  their 
respective  counties  punishable  by  fine  not  exceeding  five  hundred 
dollars,  or  imprisonment  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

Id. — ^Jubisdiotion  of  Police  Court  of  Sacramento — Efpect  of  Char- 
ter.— The  provisions  of  sections  162  and  164  of  the  freeholders' 
charter  of  the  city  of  Sacramento,  approved  in  1911  (Stats.  Ex. 
Sees.  1911,  p.  305),  establishing  a  police  court  in  such  city  and 
giving  it  jurisdiction  "of  all  misdemeanors  enumerated  by  the  gen- 
eral laws  or  by  ordinances  of  the  city  and  of  all  other  crimes 
cognizable  by  justices'  courts  and  courts  of  justices  of  the  peace 
and  police  courts  under  the  constitution  and  laws  of  the  state  of 
California,"  do  not  confer  upon  the  police  court  so  established 
exclusive  jurisdiction  of  all  simple  misdemeanors  committed  under 
the  general  laws  of  the  state  within  the  limits  of  such  city,  but  give 
it  concurrent  jurisdiction  with  the  justices'  courts  of  the  county  of 
Sacramento. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Third  Appellate 
District 

The  facts  are  stated  in  the  opinion  of  the  court. 
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John  Q.  Brown,  for  Petitioner. 

Lee  Oebhart^  Hugh  B.  Bradford,  and  S.  J.  Otis,  for  Be- 

Bpondent. 

HAET,  J. — In  the  justice's  court  of  Riverside  township,  in 
the  county  of  Sacramento,  the  petitioner  was  charged  with 
and  convicted  of  a  misdemeanor  growing  out  of  the  violation 
by  him  of  the  legislative  act  entitled  **An  act  to  regulate  the 
sale  of  poisons,"  etc.,  and,  claiming  that  the  judgment  of  con- 
viction is  void  because  the  court  before  which  he  was  tried 
was  without  jurisdiction  to  try  the  action  against  him,  he 
seeks  his  release  from  the  custody  of  the  sheriff  of  Sacramento 
Ckranty,  by  whom  he  is  now  being  detained  by  authority  of  the 
said  judgment  of  conviction  and  sentence  thereupon  imposed 
upon  him,  through  the  writ  of  habeas  corpus. 

In  the  outset  it  may  be  observed  that,  although  the  act  of 
the  violation  of  certain  of  whose  provisions  the  petitioner  was 
adjudged  guilty  prescribes  penalties  for  the  first  and  second 
convictions  thereunder  which  are  within  the  jurisdiction  of 
justices'  or  police  courts  to  impose,  yet,  for  a  third  conviction 
of  the  same  person  for  the  violation  of  the  provisions  thereof, 
the  punishment  prescribed  is  by  imprisonment  in  the  state 
prison  for  not  less  than  one  year  and  not  more  than  five  years. 
It  hence  follows  that,  where  a  person  is  charged  with  the 
violation  of  the  provisions  of  said  act,  together  with  two  pre- 
vious convictions  thereunder,  jurisdiction  to  try  the  person  so 
offending  is  in  the  superior  court.  (People  v.  Sacramento 
Butchers'  Protective  Assn.,  12  Cal.  App.  471,  478,  [107  Pac. 
712].)  It  is,  however,  conceded  by  the  petitioner  that  the 
conviction  of  which  he  here  complains  was  of  what  is  popu- 
larly termed  a  simple  or  ''high-grade"  misdemeanor  of  which 
justices'  and  police  courts  have  jurisdiction,  and  this  con- 
cession necessarily  carries  with  it  the  further  concession  that 
he  was  not  charged  with  and  convicted  of  a  violation  of  the 
provisions  of  the  statute  with  two  prior  convictions  there- 
under. 

The  .point  made  by  the  petitioner,  however,  results  from 
the  following  facts:  That,  as  the  petition  shows  and  the  de- 
murrer interposed  thereto  by  the  respondent  admits,  the  crime 
of  whi-ch  he  was  convicted  was  committed  within  the  limits 
of  the  city  and  the  judicial  township  of  Sacramento,  said 
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township  being  coextensive,  territorially,  with  the  municipal 
limits  of  said  city ;  that  Riverside  township,  in  the  county  of 
Sacramento,  in  whidi  the  petitioner  was  charged  with,  tried 
for,  and  convicted  of  the  offense  for  which  he  is  now  being 
restrained  of  his  liberty,  is  not  embraced  within  or  a  part  of 
the  city  of  Sacramento.  In  other  words,  and  in  brief,  the 
petition  shows  that  the  crime  of  which  the  petitioner  stands 
convicted  was  committed  within  the  municipal  limits  of  the 
city  of  Sacramento,  and  that  he  was  charged,  prosecuted,  and 
convicted  in  a  judicial  township  territorially  independent  of 
and  distinct  from  the  said  city  and  township.  It  is  the  con- 
tention that  under  the  terms  of  the  so-called  Whitney  Act 
(Stats.  1885,  p.  213),  the  police  court  of  the  city  of  Sacra- 
mento has  sole  and  exclusive  jurisdiction  of  all  misdemeanors 
punisha/ble  by  fine  or  imprisonment,  or  'by  both  such  fine  and 
imprisonment,  committed  within  the  limits  of  said  city,  and 
that,  therefore,  a  justice's  court  whose  township  or  territorial 
jurisdiction  is  outsid^e  or  not  embraced  within  the  limits  of 
said  cily  cannot  legally  acquire  or  exercise  jurisdiction  of  mis 
demeanors  so  committed.  It  follows,  so  the  argument  goes, 
that  the  conviction  of  the  petitioner  in  the  justice's  court  of 
Riverside  township  is  coram  non  judice  and  void. 

The  ** Whitney  Act,"  section  1,  provides:  **The  judicial 
power  of  every  city  having  thirty  thousand  and  under  one 
hundred  thousand  inhabitants,  shall  be  vested  in  a  police  court 
to  be  held  therein  \>j  the  city  justices,  or  one  of  them,  to  be 
designated  by  the  mayor,  but  either  of  said  justices  may  hold 
such  court  without  such  designation,  and  it  is  hereby  made 
the  duty  of  said  city  justices,  in  addition  to  the  duties  now 
required  of  them  by  law,  to  hold  said  police  courts. 

**Sec.  2.  The  police  courts  shall  have  exclusive  jurisdic- 
tion of  the  following  public  offenses  committed  in  the  city: 
First,  petit  larceny;  Second,  assault  or  battery,  not  charged 
to  have  been  committed  upon  a  public  officer  in  the  discharge 
of  official  duty,  or  with  intent  to  kill ;  Third,  breaches  of  the 
peace,  riots,  affrays,  committing  willful  injury  to  property, 
and  aU  misdemeanors  punishable  by  fine  or  imprisonment,  or 
by  both  such  fine  and  imprisonment;  Fourth,  of  proceedings 
respecting  vagrants,  lewd,  or  disorderly  persons." 

The  third  section  invests  said  court  with  ''exclusive  juris- 
diction of  all  proceedings  for  a  violation  of  any  ordinance  of 
said  city,  both  civil  and  criminal,  and  of  an  action  for  the 
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collection  of  any  license  required  by  any  ordinance  of  said 
city."  Said  court  is  also  authorized  by  said  act  to  hear  and 
conduct  the  preliminary  examination  of  charges  of  which  the 
superior  court  has  jurisdiction,  and  to  commit  the  offenders 
to  trial  in  said  last-mentioned  court. 

The  argument  advanced  in  support  of  the  position  that! 
from  the  foregoing  provisions  of  the  **  Whitney  Act"  the  city  J 
of  Sacramento,  as  a  municipal  corporation,  derives  all  the^ 
judicial  power  with  which  it  is  invested,  is,  so  it  is  asserted 
and  contended,  that  the  census  of  the  year  1910  disclosed  that 
said  city  had  acquired  a  population  of  over  thirty  thousand 
inhabitants,  but  still  contained  less  than  one  hundred  thou- 
sand inhabitants,  and  that  said  city,  therefore,  after  the  said 
census  was  taken  and  upon  the  official  declaration  thereof, 
was  automatically  shifted  into  a  class  which  brought  it  within 
the  scope  of  the  "Whitney  Act"  with  respect  to  its  judicial 
powBr;  that  said  city  is  still  a  city  having  a  population  of 
over  thirty  thousand  and  under  one  hundred  thousand  in- 
habitants, and  still  subject  to  the  provisions  of  the  ''Whitney 
Act"  regulating  the  power  and  jurisdiction  of  the  police 
courts  in  cities  of  that  dass. 

Varying  legislation  respecting  justices'  and  police  courts, 
their  power  and  jurisdiction,  has,  from  time  to  time,  been 
enacted  since  the  adoption  of  the  codes  in  1872 ;  but,  in  decid- 
ing the  question  submitted  in  this  proceeding,  it  is  not  neces- 
sary to  review  said  legislation  or  enter  into  a  detailed  exami- 
nation of  the  changes  and  amendments  so  made  in  the  law 
with  respect  to  those  courts.  It  is  sufficient  if  we  find,  as  we 
think  we  have  correctly  found,  that  the  provisions  of  the 
''Whitney  Act,"  even  if  at  any  time  they  were  applicable  to 
the  city  of  Sacramento,  have  been,  in  so  far  as  they  affected 
the  question  of  the  jurisdiction  of  the  police  court  of  said 
city,  superseded  by  legislation  enacted  subsequentiy  to  the 
passage  of  said  act. 

The  legislature  of  1905  (Stats.  1905,  p.  705)  added  a  new 
section  to  the  Penal  Code,  numbered  1425,  which  is  now  a  part 
of  said  code,  and  which  prescribes  and  regulates  the  jurisdic- 
tion of  justices'  courts  in  criminal  cases.  It  is  by  said  section 
provided,  among  other  things,  that  said  courts  shall  have  juris- 
diction of  ''all  misdemeanors  punisha;ble  by  fine  not  exceed- 
ing five  hundred  dollars,  or  imprisonment  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment,"  committed 
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within  th.«ir  respective  counties.  That  section,  or  the  precise 
provisions  thereof,  were  embraced  within  section  115  of  the 
Codo  of  Civil  Procedure  (see  Deering's  Pocket  Edition,  Code 
Civ.  Proc,  of  year  1906) ;  but  the  legislature,  doubtless  view- 
ing the  subject  matter  of  said  section  as  coming  strictly  and 
henoe  more  appropriately  within  the  purview,  nature,  and 
purpose  of  the  Penal  Code,  adopted  said  section  into  and  as 
a  part  of  the  latter  code  in  the  year  1905,  as  stated.  In  1907, 
the  legislature,  at  its  regular  session,  in  furtherance  of  its 
manifest  (Object  of  making  the  provisions  of  the  section  a  part 
of  the  criminal  law  system  of  our  state,  repealed  section  115 
of  the  Code  of  Civil  Procedure.     (Stats.  1907,  p.  682.) 

While  it  is  true,  as  seen,  that  the  provisions  of  section  1425 
of  the  Penal  Code  were,  as  section  115  of  the  Code  of  Civil 
Procedure,  a  part  of  the  law  of  the  state  and  no  doubt  gov- 
erned in  the  matter  of  the  jurisdiction  of  justices'  courts 
(unless  they  were  or  had  been  superseded  by  some  subsequent 
enactment)  prior  to  and  at  the  time  said  section  1425  of  the 
Penal  Code  was  enacted,  it  is  also  obviously  true  that  the 
enactment  of  said  last-mentioned  section  constituted  and  in- 
volved an  act  of  new  and  independent  legislation,  or  an  act 
no  different,  in  a  legal  sense,  from  any  other  legislative  act 
involving  leg^islation  upon  a  subject  upon  which  there  had 
theretofore  been  no  legislation  by  the  legislature.  The  legis- 
lature, in  other  words,  in  enacting  section  1425,  put  an  en- 
tirely new  section  into  the  Penal  Code,  notwithstanding  that 
the  identical  section  had  been  and  then  was  the  law  of  the 
Btate  expressed  in  the  form  of  a  section  of  another  of  the  four 
codes.  And.  in  so  enacting  said  section,  the  legislature  gave 
vent  to  its  latest  utterance  or  expression  upon  the  subject  to 
which  the  section  relates.  The  effect  of  the  enactment  of  the 
section  was,  therefore,  to  repeal  at  least  so  much  of  the  pro- 
visions of  the  ''Whitney  Act"  as  pretended  or  purported  to 
vest  in  the  police  court  of  the  city  of  Sacramento  ''exclusive 
jurisdiction  of  ...  all  misdemeanors  punishable  by  fine  or  im- 
prisonment, or  by  both  such  fine  and  imprisonment,"  com- 
mitted in  said  city,  assuming  only  for  the  purposes  of  this  case 
that  by  the  provisions  of  the  Whitney  Act  the  power  and  juris- 
diction of  the  police  court  of  said  city  had  theretofore  been  gov- 
erned and  regulated.  This  is  only  to  say  that  section  1425  of 
the  Penal  Code  is  now  the  law  which  is  controlling  in  the  matter 
of  the  jurisdiction  of  justices'  courts,  and  that,  unless  that  sec- 
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tion  nms  counter  to  some  subsequent  legislation  upon  the  sub- 
ject, those  courts  have  jurisdiction  of  any  of  the  offenses  therein 
enumerated  committed  anywhere  within  their  respective  coun- 
ties. It  follows,  of  course,  subject,  however,  to  the  qualificsr 
tion  that  so  much  of  section  1425  as  confers  such  jurisdiction 
has  not,  since  its  enactment,  been  repealed  either  expressly  or 
by  necessary  implication,  that  it  was  within  the  lawful  juris- 
diction of  the  justice's  court  of  Riverside  township  to  try  the 
petitioner  for  the  misdemeanor  charged  to  have  been  com- 
mitted by  him  within  the  limits  of  the  dty  of  Sacramento, 
said  township  being,  as  seen,  as  is  the  dty  of  Sacramento, 
within  the  county  of  Sacramento. 

The  only  legislation  to  which  our  attention  has  been  di- 
rected or  which  we  have  in  mind  purporting  to  prescribe  the 
powers  and  jurisdiction  of  the  police  court  of  the  city  of 
Sacramento,  and  which  has  been  had  since  the  enactment  of 
section  1425  of  the  Penal  Code,  is  to  be  found  among  the  pro- 
visions of  the  freeholders'  charter  of  the  <u1y  of  Sacramento, 
approved  by  the  legislature  at  its  extra  session  in  the  year 
1911.  (Stats.  &  Amdts.  to  the  Codes,  Ex.  Sess.  1911,  p.  305.) 
But  the  provisions  of  said  charter  relating  to  the  powers  and 
jurisdiction  of  the  police  court  of  said  city  are  in  no  manner 
or  degree  repugnant  to  or  inconsistent  with  the  ipowers  and 
jurisdiction  of  justices'  courts  as  conferred  by  section  1425 
of  the  Penal  Code.  And  we  think  it  is  very  plain  that  the 
judicial  scheme  established  by  said  charter  was  intended  to 
and  does  supersede  or  take  the  place  of  any  previously  estab- 
lished scheme  for  a  police  court  for  said  city. 

Article  XII  of  the  charter  of  said  city  contains,  among 
other  provisions,  the  following:  **Sec.  162.  There  is  hereby 
constituted  a  police  court  in  and  for  the  city  of  Sacramento. 
.  .  .  Sea  164.  Said  police  court  shall  have  jurisdiction; 
1.  Of  all  misdemeanors  enumerated  by  the  general  laws  or 
by  ordinances  of  the  city  and  of  all  other  crimes  cogniza;ble  by 
justices'  courts  and  courts  of  justices  of  the  peace  and  police 
courts  under  the  constitution  and  laws  of  the  state  of  Cali- 
fornia. ...  3.  Of  the  examination  and  commitment  of  per- 
sons charged  with  the  oonunission  of  any  offense  that  may  be 
prosecuted  by  indictment  or  information ;  4.  Such  other  crimi- 
nal jurisdiction  as  is,  or  may  hereafter  be,  conferred  by 
law  upon  police  courts,  justices'  courts,  or  justices  of  the 
peace.  •  •  •  " 
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The  validity  of  said  article  of  the  said  charter  is  not  ques- 
tioned here,  nor  could  it  be  successfully.  The  authority  for 
the  esta;blishinent  of  police  courts  by  freeholders'  charters 
is  in  section  8^  of  article  XI  of  the  constitution.  That 
authority  was  first  conferred  by  the  people  through  the  con- 
stitution by  an  amendment  added  to  that  instrument  in  the 
year  1896.  (Sec.  8V2,  art.  XL)  Prior  to  the  adoption  of 
that  amendment  courts  could  not  be  established  by  a  free- 
holders' charter,  or  by  a  mere  concurrent  resolution,  the  means 
wherefby  the  state  legislative  body  approves  such  a  charter. 
(Ex  parte  Sparks,  120  Cal.  395,  [52  Pac.  715].)  Parentheti- 
cally, it  may  be  stated  that  the  said  amendment  has  since  been 
added  to  by  other  amendments  adopted  by  the  people,  which, 
however,  in  no  way  aflfect  the  question  submitted  here. 

By  the  provisions,  then,  of  the  charter  of  the  city  of  Sacra- 
mento  we  must  be  guided  in  determining  the  powers  and  juris- 
diction of  the  police  court  of  said  city,  and  whether  the  juris- 
diction so  conferred  is  made  exclusive  as  to  all  misdemeanoi^s 
cognizable  by  justices'  courts  committed  within  the  borders  of 
said  city.  Under  cardinal  canons  of  construction,  the  article 
in  said  charter  creating  and  establishing  a  police  court  in  said 
city  supersede  or  necessarily  repeals,  so  far  as  the  city  of 
Sacramento  is  concerned,  any  provisions  of  any  previous  sec- 
tion purporting  to  confer  jurisdiction  upon  said  court. 

It  is  very  clear  that  the  provisions  of  said  charter  setting 
up  a  police  court  in  said  city  do  not  pretend,  nor  can  they 
reasonably  be  construed  to  have  been  intended,  to  confer  upon 
the  court  so  established  exclusive  jurisdiction  of  all  simple 
misdemeanors  committed  within  the  limits  of  said  city.  The 
word  ** exclusive"  is  nowhere  used  in  those  provisions.  It  is 
obvious  to  our  minds  that  the  most  that  was  intended  by  those 
provisions  of  the  charter,  so  far  as  are  concerned  misde- 
meanors committed  under  the  general  laws  of  the  state,  is 
that  the  police  court  of  said  city  shall  have  concurrent  juris- 
diction with  the  justices'  courts  of  the  county  of  such  mis- 
demeanors  when  they  are  committed  within  the  limits  of  said 
city.  This  clearly  appears  to  be  true  from  the  language  of 
the  first  subdivision  of  section  164,  viz.:  **Said  police  court 
shall  have  jurisdiction  of  all  misdemeanors  enumerated  by 
the  general  laws  of  the  state  ...  and  0/  oZZ  other  crimes  cog- 
nkahle  hy  justices'  courts  and  courts  of  justices  of  the  peace,** 
dearly  meaning,  not  that  thus  the  several  justices'  courts  of 
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the  connly  of  Saeramento  ^all  not  exercise  the  jurisdietioii 
oyer  misdemeanors  committed  anywhere  within  the  territorial 
boundaries  of  the  county  of  Sacramento,  including,  of  course, 
the  city  of  Saicramento,  as  provided  by  section  1425  of  the 
Penal  Code,  but  that,  as  stated,  the  police  court  may  also  exer- 
cise, along  with  the  justices'  courts  of  the  county  acting  upon 
the  authority  of  the  mentioned  section  of  the  Penal  Code, 
jurisdiction  over  **all  misdemeanors  enumerated  by  the  gen- 
eral laws  of  the  state ''  committed  within  the  limits  of  said 
city.  We  can  perceive  no  reasonable  ground  upon  which  any 
other  construction  can  foe  giv^i  the  provisions  of  the  charter 
under  consideration. 

It  will  not,  of  course,  be  doubted  that  but  for  that  particu- 
lar provision  of  the  Sacraimento  city  charter  which  gives  to 
the  police  court  its  jurisdiction  over  misdemeanors  under  the 
general  laws,  or  a  like  provision  in  some  general  law  of  the 
state,  the  police  court  of  said  city  would  not  have  jurisdic- 
tion over  such  nxisdemeanors  or  of  ''other  crimes  cognizable 
by  justices'  courts,"  whatever  those  "other  crimes"  might  be 
if  not  coaning  within  the  category  of  misdemeanors;  for  the 
powers  and  jurisdiction  of  a  police  court  proceed  from  special 
legislative  grant  only,  and  when  a  statute  or  a  charter,  legally 
sanctioned  by  the  legislature,  undertakes  to  establish  such  a 
court  and  to  grant  to  it  the  requisite  powers  and  jurisdiction 
for  its  limited  purposes,  such  court's  powers  and  jurisdiction 
must  be  measured  by  and  remain  within  the  terms  of  the 
grant. 

Our  condufflon  is,  as  must  be  manifest  from  the  views 
herein  expressed,  that,  if  the  Whitney  Act  ever  applied  to 
the  police  court  of  the  city  of  Sacramento,  its  provisions,  so 
far  as  they  purport  to  give  that  court  exclusive  jurisdiction 
of  misdemeanors  punisha;ble  by  fine  not  exceeding  five  hun- 
dred dollars  or  imprisonment  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisomnent,  committed  within  the  limits 
of  the  city  of  Sacramento,  have  been,  so  far  as  said  city  is 
concerned,  repealed  or  superseded  by  the  more  recent  legis- 
lative mandate  on  that  subject  as  expressed  in  section  1425 
of  the  Penal  Code;  that,  moreover,  said  provisions  have  been 
superseded  1>y  the  provisions  of  the  freeholders'  charter  of 
said  city,  adopted  and  approved  in  the  year  1911,  establishing 
a  p<^ce  court  therein  and  prescribing  and  regulating  its 
powen  and  jurisdiction,  and  that  said  charter  provisions  are 
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not  in  oonfli<st  with  or  repugnant  to  any  provisioQ  of  section 
1425  of  the  Penal  Code.  It  follows,  of  course,  that  the  jus- 
tice's court  of  Biverside  township  did  not  transcend  its  lawful 
authority  and  jurisdiction  in  taking  cognizance  of  and  trying 
the  case  made  against  the  petitioner  by  the  complaint  charging 
him  with  a  misdemeanor  under  the  general  law  of  the  state. 
Accordingly,  the  demurrer  to  the  petition  is  sustained,  the 
writ  discharged,  and  the  petitioner  remanded. 

Chipman,  P.  J.,  concurred. 


[CIt.  No.  1465.    Third  Appellate  Dlatriet.— August  8,  1910.] 

BRYAN   ELEVATOR   COMPANY    (a   Corporation),    Re. 
spondent,  v.  HERBERT  B.  LAW,  Appellant. 

CONTBAOT — iMSTALLinON   OF  BLEVATOK   PLANT— XjNSATISFACTOTtT     OON- 
TBOLLINO   BEYICBS— T7NWABBANTED  BXMOVAL  OP  ENTIBB  PlANT  BT 

Owner. — ^Under  the  terma  of  a  contract  for  the  constrnetion  and 
installation  of  an  elevator  plant  and  service  in  a  huilding,  the 
owner  is  not  justified  in  removing  the  machines  installed  under 
the  contract  on  the  ground  that  the  controlling  devices  furnished 
for  the  elevators  were  unsatisfactory,  and  in  installing  a  particular 
type  of  controllers,  which  could  not  be  purchased  without  also 
purchasing  the  machine  itself,  where  the  constniction  of  the  plant 
was  in  every  other  way  satisfactory  to  the  owner,  and  it  is  shown 
that  other  controlling  devices  were  obtainable  in  the  open  market 
which  could  be  used  with  the  installed  machines  and  purchased  inde- 
pendent of  the  machines  themselves. 
lb. — Satisvagtobt  PE&roBMANGx  OP  Ck)NTRAciv— What  Cokstitutes. — 
Whexe  a  contract  requires  work  to  be  done  to  the  satisfaction  of 
the  person  contracting  therefor,  only  such  performance  is  required 
as  is  satisfactory  to  the  mind  of  a  reasonable  person. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Ci^  and  County  of  San  Frandseo,  and  from  an  order  deny- 
ing a  new  trial.    B.  V.  Sargent,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edgar  C.  Chapman,  for  Appellant 

Thomas,  Beedy  &  Lanagan,  for  Respondent 
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CHIPMAN,  P.  J.— In  the  first  count  of  the  complaint 
plaintiff  seeks  to  recover  the  sum  of  sixteen  thousand  dollars 
upon  a  written  contract  entered  into  by  plaintiff  and  defend- 
ant, January  20,  1905,  for  the  construction  and  installation 
of  an  elevator  plant  and  service  by  plaintiff  for  the  Monad«- 
nock  Building,  San  Francisco.  The  second  count  was  for 
necessary  repairs  to  the  elevators,  elevator  equipments,  and 
elevator  hatchways  in  said  building  of  the  alleged  value  of 
$4,604.33.  The  third  count  is  for  elevator  parts  and  supplies 
alleged  to  have  been  sold  and  delivered  to  defendant  by  plain- 
tiff, for  which  defendant  agreed  to  pay  the  sum  of  $2,053.10. 
Plaintiff  had  judgment  on  the  first  count  for  the  sum  of 
$13,375,  with  interest  from  May  1,  1908.  The  findings  and 
judgment  on  the  second  and  third  counts  were  in  favor  of 
defendant 

Both  parties  appeal  from  the  judgment  Defendant's  ap- 
peal is  presented  in  this  record  and  plaintiff's  appeal  on  the 
same  transcript  is  presented  in  No.  1466.  Defendant  also 
appeals  from  the  order  denying  his  motion  for  a  new  trial. 
The  cause  was  tried  by  the  court  without  a  jury.  The  issues 
tried  may  be  understood  from  the  findings  of  facts  by  the 
court: 

''II.  That  thereafter  and  on  or  about  the  1st  day  of  Sep- 
tember, 1905,  the  said  plaintiff  entered  upon  and  commenced 
the  installation  of  said  elevators,  and  proceeded  with  said 
installation  as  rapidly  as  the  unfinished  condition  of  said 
building  would  permit  That  on  or  a:bout  the  18th  day  of 
April,  1906,  and  prior  to  the  completion  of  the  installation 
of  said  elevators,  said  building  was  injured  and  almost  com- 
pletely  destroyed  by  earthquake  and  fire;  that  by  reason  of 
the  damage  suffered  by  said  building,  through  said  earthquake 
and  fire,  plaintiff  was  unalble  to  continue  with  the  perform- 
ance of  its  said  agreement  for  a  long  time  thereafter;  that 
as  soon  as  said  building  was  sufficiently  repaired  to  make  the 
work  of  installation  of  said  elevators  possible,  the  plaintiff 
continued  the  work  of  such  installation;  that  plaintiff  at  ail 
times,  in  good  faith  proceeded  with  the  performance  of  the 
obligations  imposed  upon  it  by  said  agreement  and  furnished 
the  ntaterials  and  performed  the  labor  required  of  it  by  said 
contract  and  honestly  and  faithfully  performed  said  contract 
and  completed  the  performance  thereof  on  or  about  the  1st 
day  of  May,  1908,  except  as  regards  the  controlling  device:^ 
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fami^ed  by  said  plaintiflf  on  the  five  passenger  elevators 
which  were  not  satisfactory  to  defendant  and  on  account  of 
which  said  defendant  declined  to  accept  the  same  and  removed 
them  from  the  building,  and  in  this  behalf  the  court  finds: 
That  said  controlling  devices  did  not  operate  satisfactorily 
and  defendant  was  justified  in  rejecting  the  same  and  in 
removing  them  from  said  builddng  and  putting  in  other  con- 
trolling devices.  The  court  also  finds  that  although  said 
defendant  declined  to  accept  the  said  controlling  devices  as 
furnished  by  plaintiff  aud  was  justified  in  removing  them 
from  said  builddng  and  in  putting  in  other  controlling  devices, 
said  plaintiff  substantially  (performed  the  said  contract 

*'III.  That  the  agreement  hereinabove  referred  to  was 
completed  by  said  plaintiff  on  or  about  the  1st  day  of  May, 
1908,  except  that  the  defendant  was  not  satisfied  with  the 
controllers  on  the  said  five  passenger  levators  and  dedined  to 
accept  the  said  controllers.  That  the  length  of  time  in  com- 
pleting said  agreement  by  the  said  plaintiff  was  no  greater 
than  the  amount  of  time  said  plaintiff  was  prevented  from 
performing  by  the  neglect  of  the  said  defendant  in  completing 
said  building  and  by  the  earthquake  and  fire  above  referred  to. 

"IV.  That  in  all  regards,  other  than  as  above  set  forth, 
the  plaintiff  duly  and  faithfully  performed  all  the  conditions 
of  said  agreement  above  referred  to  on  its  part  to  be  per- 
formed according  to  the  terms  of  said  agreement;  that  said 
plaintiff  completely  installed  and  equipped  the  elevators  re- 
ferred to  in  the  said  agreement  in  accordance  \^ath  the  plans 
and  specificatioDs  attached  to  said  agreement  and  made  a  part 
thereof,  with  the  exception  that  the  said  defendant  was  not 
satisfied  with  said  passenger  elevator  controllers  or  the  ele- 
vator machines  connected  therewith  and  he  declined  to  accept 
the  same  and  removed  all  of  said  controllers  and  all  of  said 
elevator  machines  from  said  building  and  replaced  the  same 
with  other  elevator  controllers  and  other  elevator  machines 
and  installed  said  last  mentioned  controllers  and  machines 
in  said  building. 

"That  the  reasonable  market  value  of  said  elevator  con- 
trollers and  elevator  machines  so  installed  by  said  defendant 
was  and  is  the  sum  of  $15,156.00 ;  and  in  this  connection  the 
court  finds  that  the  reasonable  market  value  of  said  controllers 
Bo  installed  by  defendant  was  and  is  the  sum  of  $2625.00. 
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^'But  the  oourt  finds  that  defendant  was  not  justified  in 
rejecting  the  elevator  machines  so  furnished  by  plaintiff  or 
any  of  them  and  was  not  justified  in  installing  other  elevator 
mAchines  in  place  of  them,  and  that  said  defendant  could 
and  did  replace  said  controllers  with  controllers  of  a  design, 
workmanship  and  efSciency  satisfactory  to  him  for  the  sum 
of  $525.00  each  or  a  total  sum  of  $2625.00.  .  .  . 

''VI.  That  the  sum  of  $21,375.00  is  the  reasonable  value 
of  the  work  done  and  the  materials  furnished  by  plaintiff  in 
installing  elevator  machines  and  equipment  for  the  defendant 
in  said  Monadnock  Building,  and  the  reasona:ble  value  of  the 
materials  furnished  and  accepted  and  the  installation  work 
accepted  and  used  by  defendant  and  that  said  defendant  has 
paid  plaintiff  the  sum  of  $8,000.00  and  has  suffered  damages 
on  account  of  plaintiff's  failure  to  furnish  controlling  devices 
satisfactory  to  him  in  the  sum  of  $2625.00;  and  that,  after 
deducting  from  the  contract  price  the  said  payment  of 
$8,000.00  and  the  sum  of  $2625.00  to  indemnify  and  compeur 
sate  the  defendant  for  the  damages  so  suffered  by  him,  there 
is  now  due»  owing  and  unpaid  from  said  defendant  to  said 
plaintiff  the  sum  of  $13,375.00,  together  with  interest  thereon 
at  the  rate  of  7%  per  annum  from  the  1st  day  of  May, 
1908 

''And  as  conclusions  of  law  from  the  foregoing  facts,  the 
court  finds  the  plaintiff  is  entitled  to  judgment  against  the 
said  defendant  for  the  sum  of  $13,375.00,  together  with  in- 
terest on  said  sum  from  the  1st  day  of  May,  1908,  at  the  rate 
of  7%  per  annum,  amounting  to  $4228.72,  and  for  its  costs 
of  suit  herein  expended." 

Plaintiff  was  properly  to  install,  furnishing  all  the  labor 
and  materials  therefor,  four  passenger  elevators  and  one  pas- 
senger elevator  and  safe  lifter,  and  to  alter  the  old  passenger 
elevator  then  in  use  in  the  Bishop  Building  into  a  freight 
elevator,  and  to  install  two  hydraulic  ram  sidewalk  elevators, 
together  with  a  flashlight  signal  system  in  accordance  with 
certain  plans  and  specifications  made  by  Meyer  &  O'Brien, 
who  were  the  architects  of  said  building  and  of  said  work. 

So  far  sa  this  appeal  reaches,  the  only  dispute  we  are  to 
settle  relates  to  the  installation  of  the  five  passenger  elevators. 
And  as  to  these  the  objection  raised  by  defendant  was  to 
the  unsatisfactory  operation  of  the  electrical  controllers. 
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On  November  5, 1906,  defendant  wrote  plaintiff  as  follows: 
''In  conformity  with  the  provisions  of  our  contract  for  ele- 
vators in  the  Monadnock  Building,  I  advise  you  that  the 
controlling  devices  are  unsatisfactory  and  in  my  judgment 
inadequate  for  the  requirements  and  therefore  request  that 
the  control  be  replaced  by  that  used  by  the  Otis  Elevator 
Co."  Plaintiff  replied,  on  November  9th,  saying:  **We  can- 
not at  this  time  accept  a  decision  as  to  the  controllers  in  the 
Monadnock  Building,  because  in  no  case  are  those  controllers 
complete  and  such  as  the  design  of  the  apparatus  which  we 
are  to  give  you  contemplates.  Moreover  as  the  writer  ex- 
plained to  you  sometime  ago  the  present  controllers  are  oper- 
ating under  conditions  which  are  in  no  way  a  proper  test 
of  them,  and  further  that  the  completion  of  the  controllers 
is  delayed  purposely  by  us  in  order  to  keep  machines  in  opera- 
tion until  the  balance  of  the  plant  is  ready  to  run,  when  the 
present  controllers  can  be  put  into  the  condition  which  it 
is  intended  that  they  should  be.  The  work  on  the  permanent 
eontroUers  is  progressing  as  rapidly  as  circumstances  will 
permit,  and  when  completed  and  the  present  controllers  fin- 
ished and  put  in  proper  condition  you  will  have  no  cause  for 
complaint  regarding  them." 

On  June  5,  1907,  defendant's  manager,  Mr.  Huntington, 
wrote  plaintiff  as  follows:  ''As  Mr.  Law  has  already  notified 
you,  we  wish  the  controllers  on  the  elevators  now  in  the 
Monadnock  Building  changed  to  the  Otis  Elevator  Company's 
controller.  You  may  place  it  first  on  No.  2  elevator,  and  we 
will  try  it  out." 

The  matter  drifted  along,  the  correspondence  and  the  tes- 
timony showing  that  each  party  attributed  to  the  other  party 
the  alleged  failure  of  the  controllers  to  give  proper  service, 
until,  October  15, 1907,  we  find  that  plaintiff  wrote  defendant 
as  follows:  ** Since  writing  to  you  yesterday  we  learn  that 
you  are  taking  our  machines  out  of  the  Monadnock  Bldg., 
and  to  this  we  make  the  most  emphatic  protest.  We  demand 
that  we  be  allowed  to  demonstrate  that  these  engines  are  all 
right  by  having  them  put  entirely  in  our  charge  for  suflScient 
time  to  prove  our  claims.  All  we  ask  of  you  is  to  have  doors 
put  on  the  engine  room  and  have  both  your  employees  and 
all  outsiders  kept  out  of  it.  As  our  contract  at  the  Monad- 
nock Bldg.  is  not  completed,  we  desire  to  know  from  you  at 
once  whether  we  shall  go  ahead  with  this  final  workt    Await- 
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ing  your  immediate  reply,  we  remain.''  Defendant  replied, 
on  October  17th:  **We  have  no  objection  to  your  completing 
your  contract  on  the  Monadnock  Building  in  so  far  as  it  re- 
lates to  the  freight  elevator  in  the  back  of  the  building  and 
the  two  hydraulic  ram  sidewalk  elevators."  On  November 
29,  1907,  defendant  wrote  plaintiff  as  follows:  "We  have 
taken  out  the  passenger  elevators  from  the  Monadnock  Build- 
ing, and  they  are  now  in  the  basement.  What  disposition 
do  you  desire  made  of  them  by  ust"  On  December  3d,  plain- 
tiff replied  to  this  letter,  stating:  "We  have  turned  the  same 
over  to  our  attorneys.'* 

It  does  not  appear  at  what  date  defendant  removed  the 
plaintiff's  machines,  but  Mr.  Bobbins,  manager  of  Otis  Ele- 
vator Company,  testified  that  the  first  bill  rendered  by  his 
company  was  dated  October  12, 1907,  "and  that  was  not  made 
until  after  the  Otis  machines  were  put  in  the  building — after 
they  were  put  in,  the  machines  which  they  substituted  were 
removed.  I  don't  just  remember  the  date  when  that  was 
done."  As  we  understand  the  evidence,  the  Otis  machines 
were  taken  to  the  building  about  October  12,  1907,  the  plain- 
tiff's controllers  and  machines  were  then  removed  from  their 
settings  and  the  Otis  machines  and  controllers  put  in  their 
place. 

Defendant  states  in  his  brief:  "The  court  found  that  the 
real  defect  in  the  elevator  plant  was  in  the  controller,  and 
we  think  it  was  justified  in  reaching  this  conclusion."  The 
correspondence  as  well  as  the  testimony  shows  that  the  con- 
struction of  the  elevators,  the  machinery  and  appliances  used 
in  operating  the  plant,  except  the  controllers,  were  entirely 
satisfactory  to  defendant.  The  contract  did  not  specify  any 
particular  type  of  controller,  though  doubtless  plaintiff  con- 
templated putting  in  the  one  it  manufactured.  The  provision 
of  the  contract  was:  "The  contractor  agrees  that  the  elevator 
service  going  by  the  machines  shall  be  continuous  and  that 
the  control  of  the  car  shall  be  positive  and  the  operation  of 
elevators  shall  give  satisfaction  in  every  particular.  In  the 
event  that  the  elevator  machine  or  the  controlling  device 
proves  unsatisfactory  or  inadequate  to  requirements,  the  con- 
tractor shall  replace  the  machinery  or  controlling  device  with 
other  machinery  and  control  satisfactory  to  the  owner.  In 
the  event  of  any  dispute  of  the  efficiency  of  any  part  of  the 
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elevator  machinery  or  oontroly  the  decifiion  of  the  owner  ia 
to  be  final  and  conclusive.*' 

It  appeared  from  the  testimony  that  the  controller  was  so 
far  independent  in  its  construction  that  a  controller  of  the 
Otis  or  any  other  design  than  the  Bryan  controller  could  be 
substituted  and  the  engines  and  other  machinery  connected 
with  and  required  in  operating  the  completed  elevator  remain 
undisturbed.  The  court  found  and  the  evidence  was  that 
the  Otis  controllers  had  a  value  each  of  $525,  and  the  five  in- 
stalled, $2,625. 

The  court  found  that  the  reasonable  value  of  all  the  work 
done  and  materials  furnished  by  plaintiff  in  installing  ele- 
vators and  equipment,  ''and  the  reasonable  value  of  the 
materials  furnished  and  accepted  and  the  installation  work 
accepted  and  used  by  defendant,"  was  $21,375,  from  which 
the  court  deducted  the  payment  of  eight  thousand  dollars,  and 
the  value  of  the  five  Otis  controllers,  $2,625,  leaving  due 
plaintiff  $13,375. 

The  portion  of  the  findings  to  which  defendant  now  objects 
is  the  following:  ''That  defendant  was  not  justified  in  reject- 
ing the  elevator  machines  so  furnished  by  plaintiff  or  any 
part  of  them,  and  was  not  justified  in  installing  other  elevator 
machines  in  place  of  them  and  that  said  defendant  could 
and  did  replace  said  controllers  with  controllers  of  a  design, 
workmanship  and  efSciency  satisfactory  to  him,  for  the  sum 
of  $525.00  each,  or  a  total  sum  of  $2625.00."  Defendant's 
position  is  thus  stated  in  his  opening  brief:  "These  findings 
which  we  have  just  quoted  cannot  be  harmonized  in  any  way, 
for  if  under  the  evidence  defendant  was  justified  in  rejecting 
the  controllers,  he  was  equally  justified  in  rejecting  the 
machines;  not  because  the  machines  were  defective  in  any 
particular,  but  because  it  was  impossible  to  buy  any  con- 
trollers that  could  be  used  with  these  machines.  The  only 
proper  controllers  on  the  market  were  those  manufactured 
by  the  Otis  Elevator  Company,  and  these  could  not  be  had, 
as  we  have  pointed  out,  without  the  purchase  of  the  Otis 
Elevator  machines.  It  follows,  therefore,  that  as  Mr.  Law 
was  compelled  to  pay  $15,156  for  the  Otis  elevator  controllers 
and  macdiines,  that  he  is  entitied  to  deduct  that  amount  from 
the  contract  price." 

The  testimony  was  that  the  Otis  Elevator  Company  would 
not  sell  its  controllers  to  plaintiff  or  to  defendant  without 
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also  selling  its  machines  to  go  with  them.  Witness  Oreen- 
baum,  a  mechanical  engineer  and  president  of  plaintiff  com- 
pany at  the  time  the  contract  was  made  and  up  to  1909,  was 
asked  whether  there  were  high-speed  controllers  in  the  market 
other  than  the  Otis  controller,  and  answered:  ''I  believe  one 
particularly  was  the  Cutler-Hammer;  another  was  the  one 
sold  by  the  Scheurman  people,  from  whom  I  did  buy  one; 
there  were  quite  a  number  of  different  style  high-speed  con- 
trollers at  that  time.  There  was  a  firm  in  Baltimore  whose 
name  I  can't  remember  at  the  present  time;  and  one  in 
Chicago,  and  these  firms  made  a  specialty  of  making  con- 
trollers and  nothing  else.  They  were  not  elevator  men  at 
all  in  any  sense  of  the  word.  They  simply  make  controller 
machinery,  and  in  that  machinery  they  make  elevator  con- 
trollers. Q.  And  they  would  send  those  controls  to  anybody 
who  made  application f  A.  Yes,  sir."  On  cross-examination 
he  testified  that  these  controllers  were  all  manufactured  in 
the  east  and  the  manufacturers  had  no  agency  here;  that  he 
did  not  ''tell  Mr.  Law  an3rthing  about  them,"  and  that  he 
did  not  believe  them  any  better  controls  than  his  own. 

The  testimony  was  that,  during  all  the  time  and  up  to  the 
day  it  learned  its  machines  were  being  removed,  plaintiff 
was  endeavoring  to  bring  its  elevators  up  to  a  standard  of 
efSciency  which  would  be  reasonably  satisfactory  to  defendant, 
and  during  all  this  time  there  was  a  constant  controversy 
between  the  parties  as  to  the  way  the  elevators  were  being 
run  by  defendant's  employees,  plaintiff  complaining  that 
they  were  careless  and  inattentive  to  their  duties  in  not  prop- 
erly caring  for  the  machinery  and  in  not  properly  operating 
the  elevators;  defendant  contending  that  this  was  not  true, 
and  pointing  out  specific  defects.  And,  finally,  without  pre- 
vious notice  of  his  intention  so  to  do,  defendant  removed  the 
machines  and  controllers  and  substituted  Otis  machines  and 
eontrollers,  and  notified  plaintiff  to  take  its  property  away, 
which  plaintiff  did,  under  an  agreement  that  in  doing  so 
the  rights  of  neither  party  should  be  prejudiced.  Witness 
Greenbaum  testified  on  cross-examination  as  follows:  ''Q. 
What  became  of  the  machines  after  they  were  taken  outf 
A.  They  were  taken  across  the  bay  and  stored.  Q.  Taken 
across  the  bay  by  yourself!  A.  We  took  them  over  there. 
Q.  Where  did  you  store  themt  A.  In  the  Van  Emon  elevator 
plant.    Q.  What  use  was  made  of  them  subsequently  t    A.  I 
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junked  them.  Q.  Was  there  Anything  the  mfttter  with  the 
machinery t  A.  No;  not  that  I  know  of.  Q.  Then  why  waa 
they  junked  t  A.  Because  they  were  second-hand  macdiines, 
and  you  can't  sell  second-hand  machines^  particularly  what 
you  call  high-speed  second-hand  machines,  to  be  installed  in 
the  building  again.  People  won't  take  them.''  He  testified 
that  the  reasonable  value  of  the  materials  put  in  by  plaintiff 
and  removed  from  the  building  by  defendant  was  ten  thousand 
five  hundred  dollars — that  is,  the  value  of  the  controllers 
and  engines  and  ropes  or  cables;  '^thirteen  thousand  five  hun- 
dred dollars  was  the  reasonable  value  of  the  work  we  fur- 
nished and  left  in  the  building  at  the  time  our  machines  were 
taken  out,  and  that  material  and  that  construetion  were  used 
by  Mr.  Law  when  he  put  in  the  new  machines." 

The  inquiry  seems  to  us  to  be  narrowed  to  the  question, 
Was  defendant  justified  in  substituting  entirely  new  machines 
and  controllers,  entailing  a  loss  to  plaintiff  of  the  machines 
and  controllers  installed  by  itf  The  court  made  no  specific 
finding  of  the  value  of  these  machines  and  controllers,  but 
it  found  the  value  of  all  the  work  done  and  machinery  fur- 
nished to  be  $21,375,  from  which  it  deducted  the  payment 
made,  eight  thousand  dollars,  and  the  value  of  the  controllers 
furnished  by  defendant,  $2,625.  The  court  found  that  de- 
fendant was  justified  in  putting  in  the  Otis  controller,  but 
in  view  of  the  testimony  that  a  controller  of  other  design 
eould  have  been  put  in  without  removing  plaintiff's  machines, 
it  found  that  the  cost  of  these  controllers,  $525  each,  was  the 
limit  of  defendant's  damage.  And  this  narrows  the  inquiry 
still  further  to  the  single  question.  Was  the  plaintiff  properly 
chargeable  also  with  the  cost  of  the  Otis  machines,  which  was 
$12,530 1 

What  was  the  right  with  which  the  contract  clothed  def  end- 
ant  f  It  is  not  necessary  to  discuss  the  question  as  applicable 
to  what  defendant  did  in  the  present  case.  He  decided  that 
the  Bryan  controller  was  not  satisfactory,  and  the  evidence 
and  the  finding  of  the  court  sustained  him  in  his  decision. 
Neither  is  it  necessary  to  discuss  his  right  to  have  an  Otis 
controller,  for  he  got  it  and  the  court  allowed  him  the  cost 
of  it.  It  is  claimed,  however,  that  because  he  was  obliged 
to  take  and  pay  for  the  Otis  machines  in  order  to  get  the 
Otis  controller,  defendant  was  within  his  rights  in  removing 
plaintiff's  machines,  although  he  had  made  no  objection  to 
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them,  and  requiring  plaintiff  to  pay  for  them.  In  support 
of  this  claim  reliance  is  placed  upon  the  case  of  Singerly  v. 
Thayer,  108  Pa.  St  291,  [56  Am.  Bep.  207].  In  that  case 
Thayer  made  the  following  proposition  to  Singerly:  ''I  pro- 
posed to  put  my  patent  hydraulic  hoist  in  your  new  'building 
on  Chestnut  Street  (including  a  duplex  pump  worth  eight 
hundred  dollars)  according  to  verbal  specifications  given  by 
your  architect,  for  two  thousand  three  hundred  dollars,  war- 
ranted satisfactory  in  every  respect.''  Plaintiff  in  error  ac- 
cepted this  proposition  and  the  elevator  was  substantially 
finished,  but  proved  unsatisfactory.  He  therefore  declined 
to  accept  it,  and  gave  notice  that  he  desired  it  to  be  removed. 
This  Thayer  refused  to  do,  and  thereupon  ''Singerly  took 
it  down  and  holds  it  subject  to  the  order  of  Thayer,  who 
brought  the  suit,  claiming  the  contract  price."  In  comment- 
ing upon  the  contract  the  court  said:  ''The  proposition  was 
made  to  induce  him  [Singerly]  to  purchase  a  kind  of  elevator 
not  in  general  use.  The  fair  inference  is  that  he  desired  to 
procure  one  that  would  be  satisfactory  to  himself.  The  mani- 
fest import  and  meaning  of  the  language  used  is  that  it  should 
be  satisfactory  to  him.  ...  He  did  not  agree  to  accept  what 
might  be  satisfactory  to  others,  but  what  was  satisfactory  to 
himself.  This  was  a  fact  which  the  contractor  gave  him 
the  right  to  decide.  •  •  .  To  justify  a  refusal  to  accept  the 
elevator  on  the  ground  that  it  is  not  satisfactory,  the  objection 
should  be  made  in  good  faith.''  The  court  found  from  the 
evidence,  though  conflicting  as  to  the  efScient  working  of  the 
elevator,  that  it  was  su£Scient  "to  show  the  plaintiff  in  error 
acted  in  good  faith  and  not  in  mere  caprice  in  refusing  to 
accept  it" 

As  we  shall  presently  see,  the  authorities  do  not  agree  with 
the  rule  here  stated — that  it  is  sufiicient  if  the  purchaser  "acts 
in  good  faith  and  not  in  mere  caprice."  It  will  be  observed 
that  in  the  case  cited  the  contract  was  for  the  purchase  of  an 
entire  machine.  In  the  present  caae  the  contract  recognized 
two  distinct  parts — the  machines  and  the  controllers.  In  the 
ease  cited  the  hoist  was  regarded  as  a  novelty  in  design,  and 
the  objection  was  to  the  working  of  the  entire  machine,  which 
may  have  influenced  the  decision.  It  is  possible  the  opinion 
would  have  been  different  had  Singerly  objected  only  to  the 
duplex  pump,  which  could  have  been  supplied  in  the  open 
market  if  the  one  furnished  had  been  objected  to.    In  the 
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ease  here  the  specifications  carefully  described  all  tiie  yarious 
parts  of  the  elevators  which  were  to  be  furnished  constituting 
the  plant,  the  controllers  being  separately  described.  ''The 
rule  very  generally  adopted/'  as  was  stated  in  Dodge  v. 
Kimball,  203  Mass.  364,  [133  Am.  St.  Rep.  302,  89  N.  E. 
542],  ''is  that,  to  entitle  the  plaintiff  to  recover,  he  needs  to 
show  only  that  he  proceeded  in  good  faith  in  an  effort  to  per- 
foim  the  contract,  and  that  the  result  was  a  substantial  per- 
formance of  it,  although  there  may  be  various  imperfections 
or  omissions  that  call  for  a  considerable  diminution  of  the 
contract  price.  The  reason  for  this  construction  of  such  con- 
tracts is  in  part  the  di£3culty  of  attaining  perfection  in  the 
quality  of  the  materials  and  workmanship,  and  of  entirely 
correcting  the  effect  of  a  slight  inadvertence,  and  the  injus- 
tice of  allowing  the  owner  to  retain  without  compensation 
the  benefit  of  a  costly  building  upon  his  real  estate,  that  is 
substantially,  but  not  exactly,  such  as  he  agreed  to  pay  for. 
In  none  of  the  courts  of  this  country,  so  far  as  we  know,  is 
the  contractor  left  remediless  under  conditions  like  those 
a;bove  stated.  The  recovery  permitted  is  generally  upon  the 
basis  of  the  contract,  with  a  deduction  for  the  difference  be- 
tween  the  value  of  the  substantial  performance  shown  and 
the  complete  performance  which  would  be  paid  for  at  the 
contract  price."  {Harlan  v.  Stufflebeem,  87  Cal.  508,  [25 
Pac.  686] ;  Seebach  v.  Kuhn,  9  Cal.  App.  485,  [99  Pac.  723] ; 
Hall  V.  Clark,  7  Cal.  App.  609,  [95  Pac  382].)  In  Shepard 
V.  Mills,  173  m.  223,  [50  N.  E.  709],  the  contract  was  for 
the  building  of  a  heating  apparatus.  Among  other  things, 
the  court  said:  "A  literal  compliance  with  such  contracts  is 
not  necessary  to  a  recovery,  but  it  will  be  sufiicient  that  there 
has  been  an  honest  and  faithful  performance  of  the  contract 
in  all  its  material  and  substantial  particulars,  and  no  omission 
on  essential  points,  or  willful  departures  from  the  contract; 
and  mere  technical  or  unimportant  omissions  will  not  defeat 
a  recovery  of  the  contract  price,  less  any  damages,  however, 
requisite  to  indemnify  the  owner."  {Otis  Elevator  Co.  v. 
Flanders  Realty  Co.,  244  Pa.  St  186,  [90  Atl.  624] ;  Page 
on  Contracts,  sec.  1387.)  The  evidence  showed  an  honest  and 
faithful  endeavor  to  install  an  efScient  controller.  It  is  true 
this  part  of  the  elevator  can  hardly  be  said  to  be  of  slight 
importance,  and  an  omission  to  supply  a  controller  reason- 
sSblj  satisfactory  would  not  have  fallen  within  the  category 
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of  a  digiht  deviation.  But,  slight  or  otherwise,  the  failure 
of  the  oontroUers  first  placed  by  plaintiff  to  prove  themselves 
efficient  was  met  and  the  cost  allowed  to  defendant;  in  other 
wordis,  the  defendant  got  what  he  demanded  and  for  the  dam- 
age he  was  indemnified.  If  the  cases  cited  do  not  apply 
strictly,  the  principle  underlying  them  would  seem  to  be 
applicable.  We  think,  without  doubt,  had  the  Otis  people 
allowed  their  controller  to  be  used  without  compelling  the 
purchase  of  their  machines,  defendant  would  have  no  ground 
of  complaint. 

The  rule,  as  we  understand  it,  found  in  Singerly  v.  Thayer, 
iupra,  that  where  the  contract  requires  work  to  be  done  to 
the  satisfaction  of  the  person  contracting  for  the  work,  his 
rejection  of  it  cannot  be  called  in  question  "if  he  acted  in 
good  faith  and  not  in  mere  caprice  in  refusing  to  accept  it," 
we  think  is  too  broad  and  not  in  harmony  with  the  generally 
accepted  rule.  It  was  said  in  Oladding,  McBean  it  Co.  v. 
MarUgomery,  20  Cal.  App.  276,  279,  [128  Pao.  790] :  "A 
stipulation  in  a  contract  to  perform  to  the  satisfaction  of  one 
of  the  parties  only  calls  for  such  performance  as  should  be 
satisfactory  to  a  reasonable  person."  (Citing  cases.)  In 
Keeler  v.  Clifford,  165  111.  544,  [46  N.  E.  248],  the  action  was 
to  recover  for  certain  grading  and  leveling  done  under  a  con- 
tract which  provided  that  all  grading  was  to  be  done  to  the 
satisfaction  of  said  Keeler.  The  court  said:  ** Where  a  con- 
tract is  required  to  be  done  to  the  satisfaction  of  one  of  the 
parties,  the  meaning  necessarily  is  that  it  must  be  done  in  a 
manner  satisfactory  to  the  mind  of  a  reasonable  man.  The 
plain  construction  of  the  contract  in  this  regard  is  that  the 
work  was  to  be  completed  in  accordance  with  the  contract, 
in  such  a  manner  that  appellant,  as  a  reasonable  man,  ought 
to  be  satisfied  with  it."  {Hawkins  v.  Graham,  149  Mass. 
284,  [14  Am.  St.  Rep.  422,  21  N.  E.  312] ;  Richison  v.  Mead, 
11  S.  D.  639,  [80  N.  W.  131],  and  cases  cited  in  the  opinion.) 

Under  the  rule  contended  for  by  appellant  it  wotild  be 
difficult,  if  not  imx)ossible,  to  show  that  the  party  was  not 
acting  in  good  faith,  and  his  right  to  say  he  was  not  satisfied 
would  be  practically  arbitrary,  excluding  all  question  of  its 
exercise  being  reasonable  or  unreasonable. 

In  the  present  case  appellant  not  only  refused  to  be  satis- 
fied unless  Otis  controllers  were  used,  but  he  claimed  the 
right  to  exercise  this  refusal,  knowing  that  these  controllers 
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could  not  be  obtained  without  purchasing  machines,  at  great 
cost,  which  were  not  essential  to  their  use.  He  at  no  time 
requested  plaintiff  to  obtain  controllers  other  than  the  Otis 
controllers,  several  of  which  were  obtainable  in  the  open 
market  Without  previous  notice  to  plaintiff,  or  its  consent, 
he  removed  plaintiff's  machines  and  controllers  and  installed 
the  Otifl  machines  and  controllers.  Under  the  existing  cir- 
cumstances we  think  it  would  be  unreasonable  to  hold  that 
the  contract  permitted  him  to  exercise  what  was  little  short 
of  an  arbitrary  power. 
The  judgment  and  the  order  appealed  from  are  affirmed. 

Hart,  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  t>y 
the  supreme  court  on  October  5,  1916. 


[CIt.  No.  1406.    Third  Appellate  District.— August  8,  1916.] 

BRYAN  ELEVATOR  COMPANY  (a  Corporation),  Appel- 
lant,  V.  HERBERT  E.  LAW,  Respondent. 

GONTBAOT — INSTALLA.TI0N  OT  ElEVATOB  PLANT — ^PUBCHASK  OP  OlD  Ma- 

omNEBT — ^LiABHiiTY  FOB  Loss. — ^IJnder  the  terms  of  a  contract  for 
the  construction  and  installation  of  an  elevator  plant  and  service, 
which  provided,  among  other  things,  that  the  owner  of  the  building 
agreed  to  sell  for  the  sum  of  one  dollar  in  hand  paid  to  the  con- 
tractor all  old  elevator  machinery,  the  contractor  must  sustain  the 
loss  thereof,  where  it  removed  the  machinery  to  its  shops,  and  it 
was  there  destroyed  by  fire,  notwithstanding  the  contractor  made 
a  reduction  in  its  bid  in  the  contract  of  a  certain  sum  on  account 
of  such  old  machinery,  which  was  to  be  reinstalled  and  used  as  a 
freight  elevator  in  the  building  in  question. 

APPEAL  from  a  jud-gment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  B.  Y.  Sargent^  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Thomas,  Beedy  &  Lanagan,  for  Appellant. 
Edgar  C.  Chapman,  for  Respondent* 

CHIPMAN,  P.  J.— The  appeal  in  this  case  is  from  the 
third  cause  of  action  set  forth  in  the  complaint.  The  tran- 
script appears  to  be  in  all  respects  the  same  as  the  same  case, 
No.  1465,  this  day  decided,  anie,  p.  204,  [160  Pac.  170]. 
Why  plaintiff's  appeal  was  not  urged  in  that  case  instead  of 
making  it  the  subject  of  a  different  number  does  not  appear 
and  is  perhaps  immaterial. 

As  a  cause  of  action  it  is  alleged  that  ^'plaintiff  sold  and 
delivered  to  defendant,  at  his  request,  certain  goods,  to  wit, 
elevator  parts  and  supplies,"  for  which  defendant  agreed  to 
pay  the  sum  of  $2,053.10.  The  claim  of  plaintiff  is  that  it  is 
entitled  to  recover  the  simi  of  $2,053.10,  in  addition  to  what 
it  claimed  in  the  first  cause  of  action,  which  was  disposed 
of  in  the  case  numbered  1465,  for  certain  parts  of  the  old 
elevator  machinery  formerly  in  the  Bishop  Building,  and  that 
when  it  was  destroyed  by  the  disaster  of  April  18,  1906,  it 
belonged  to  defendant  and  the  loss  was  his.  Among  the  pro- 
visions of  the  contract  was  the  following:  ''The  owner  agrees 
to  sell  for  the  sum  of  $1.00  here  in  hand  paid  to  the  contractor 
all  old  elevator  machinery  now  installed  in  the  Bishop  Block, 
situated  as  described  heretofore  and  hereby  acknowledges  and 
constitutes  this  his  receipt  for  same."  Plaintiff  took  posses- 
sion of  this  machinery  and  removed  it  to  its  shops,  where  it 
was  when  destroyed.  We  think  it  clear  that  the  title  to  tlie 
machinery  was  in  plaintiff  when  it  was  destroyed,  and  we 
find  nothing  in  the  contract  that  would  fix  the  loss  upon 
defendant  by  such  casualty.  Indeed,  the  provision  intended 
to  cover  losses  by  act  of  Qod  would  seem  to  relieve  defendant 
from  such  loss.  It  is  true  that  Mr.  Greenbaum,  president  of 
plaintiff  company,  testified  that  because  of  having  received 
this  old  machinery  which  was  to  be  altered  and  reinstalled 
in  the  Monadnock  Building,  plaintiff  reduced  its  bid  in  the 
contract  one  tJiousand  six  hundred  dollars,  ''for  the  privilege 
of  using  that  freight  machine  for  installation  in  the  build- 
ing." But  if  it  was  the  property  of  plaintiff  when  destroyed, 
the  use  which  plaintiff  intended  to  make  of  it  is  immaterial. 
We  cannot  see  that  the  loss  was  the  less  to  it  than  it  would 
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have  been  had  it  purchased  the  machinery  from  some  other 
person. 

Plaintiff's  claim  is  that  the  parts  thus  lost  it  had  to  supply, 
for  which  defendant  should  pay.  The  court,  in  its  ninth  find- 
ing, recites  the  facts  and  finds,  '*that  there  is  not  now  due, 
owing,  and  unpaid  from  the  defendant  to  the  plaintiff  the 
sum  of  $2,053.10  or  any  part  thereof 

We  think  the  finding  supported  by  the  evidence  and  the 
judgment  is  therefore  affirmed. 

Hart,  J.y  and  Ellison,  J.,  pro  tern.,  concurred. 


[C5v.  No.  1520.    Third  Appellate  District— Augnat  8,  1916.] 

ROT  E.  ARUNDELL,   Respondent,  v.  AMERICAN  OIL 
FIELDS  COMPANY  (a  Corporation),  Appellant. 

EvmENCE — ^Proop  01"  Fact  by  Inference. — ^Direct  evidence  of  a  fact 
in  dispute  is  not  required  in  all  cases,  as  thef  law  recognizes  the 
force  of  indirect  evidence  which  tends  to  establish  snch  fact  by 
proving  another,  which,  though  not  in  itself  conclusive,  affords  an 
inference  or  presumption  of  the  existence  of  the  fact  in  dispute. 

Id. — Negligence — ^Peoof  by  Indirect  Evidence. — Negligence,  like  any 
other  fact,  may  be  inferred  from  a  preponderance  of  the  evidence, 
whether  it  be  circumstantial  or  direct,  and  the  plaintiff  is  not 
required  to  prove  his  case  beyond  a  reasonable  doubt. 

Id. — Injury  to  Tool-dresser  on  Oil  Derrick — Falling  of  Iupboperly 
HoiSTXD  Casing-pipe — Inference  of  Negligence. — ^In  an  action 
for  damages  for  personal  injuries  sustained  by  a  tool-dresser  in  a 
derrick  for  drilling  an  oil  well  from  the  falling  upon  his  hand  of 
a  joint  of  casing-pipe  which  he  and  the  driller  in  charge  were  en- 
deavoring to  hoist  from  the  well,  the  negligence  of  the  defendant 
is  sufficiently  proven  by  evidence  that  the  driller  adopted  a  plan 
of  handling  the  pipe,  which  was  testified  to  by  experts  as  unsafe, 
and  by  not  using  the  elevators  provided  for  the  purpose. 

Id. — ^Master  and  Servant— Risks  op  Injury  Assumed  by  Servant.— 
The  ordinary  risks  which  a  servant  assumes  as  incidental  to  his 
employment  are  such  as  may  not  be  avoided  by  the  exercise  of  rea- 
sonable care  by  the  master  or  by  hiB  servant  who  is  superior  to 
the  injured  servant. 

Id.— Instruction — Sympathieb  and  Prejudices  op  Jury — ^Proper  Re- 
fusal.— ^An  instruction  to  the  effect  that  the  jury  should  not  be 


Digitized  by  VjOOQ IC 


Aug.  1916.]    Abundell  v.  Amebican  Oil  Fields  Co.        219 

governed  bj  sympathy  but  by  fhe  evidence,  and  that  in  considering 
the  evidence  the  jury  should  not  be  influenced  by  the  fact  that 
the  plaintiff  is  a  laboring  man  and  the  defendant  a  eorporation, 
is  properly  refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
Count7y  and  from  an  order  denying  a  new  trial.  J.  W. 
Mahoiiy  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court 

Olin  Wellbom,  Jr.,  and  Gtoorge  E.  Whitaker,  for  Appellant. 

Shepard  &  Aim,  and  J.  B.  Dorsey,  for  Bespondent 

CHIPMAN,  P.  J.— Judgment  for  ten  thousand  dollars  fol- 
lowed the  verdict  of  a  jury  as  damages  suffered  by  plaintiff 
for  the  loss  of  his  right  hand  while  in  defendant's  employ. 
The  appeal  is  from  the  judgment  and  from  the  order  deny- 
ing defend^ant's  motion  for  a  new  trial. 

In  1910  plaintiff,  then  twenty-three  years  of  age,  worked 
for  defendant  for  about  six  months,  receiving  $3.50  per  day 
and  board,  including  Sundays.  He  had  had  some  previous 
experience  in  the  oil  fields,  being  employed  principally  as  a 
*' roustabout"  For  some  weeks  previous  to  November  15, 
1910,  he  had  been  employed  by  defendant  as  a  '' tool-dresser," 
and  was  working  in  that  capacity  on  that  date.  He  com- 
menced work  at  midnight,  the  accident  occurring  at  about 
4:30  o'clock  in  the  morning.  The  only  other  person  at  work 
on  the  derrick  at  the  time  was  one  A.  F.  MeUen,  designated 
asa^'driller." 

Plaintiff's  testimony  as  to  what  he  was  doing  and  the  cause 
of  the  accident  was  as  follows:  ''I  was  jarring  on  a  pipe, 
running  the  spear  to  the  bottom  of  the  pipe,  and  jarring  it 
up  trying  to  free  the  pipe  to  get  it  loose  in  the  well — it  was 
froze.  The  well  was  somewhere  in  the  neighborhood  of  two 
thousand  feet  deep.  A  spear  is  a  contrivance  you  put  on  the 
tools,  the  same  as  you  do  a  bit,  then  you  can  go  down  into 
the  casing  and  take  hold  of  it.  The  string  of  tools  was  about 
forty  feet  long.  It  may  be  a  little  more  with  the  spear.  I 
continued  jarring  on  the  pipe  two  or  three  hours.  After  I 
was  through  jarring  I  pulled  on  the  casing,  trying  to  pull 
it  loose.    I  got  it  partly  loose,  then  I  parted  the  pipe;  it  was 
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hard  to  tell  where.  By  'parting  the  pipe,'  I  mean  pulled  it 
in  two.  I  next  tried  to  take  the  spear  out  of  the  hole.  I 
didn't  succeed,  because  the  top  joint  was  crimped  near  the 
top,  and  the  spear  would  not  come  through.  We  had  to  take 
the  joint  out  and  get  it  out  of  the  road — the  top  joint.  I 
unscrewed  it  In  the  first  place  Mellen  and  I  had  to  unscrew 
this  joint  loose  from  the  rest  of  the  pipe.  We  both  helped  to 
do  it.  After  that  was  done  I  put  a  rope  on  the  pipe  and 
Mellen  pulled  it  up  in  the  derrick.  If  I  remember  right,  I 
mentioned  the  fact  about  using  elevators,  I  said  that  to  Mr. 
Mellen.  He  said,  'No,'  to  use  the  rope.  I  tied  the  rope  on 
with  a  timber  hitch  just  below  the  collar,  probably  six  or 
eight  inches,  maybe  a  foot.  The  collar  is  about  six  inches 
wide.  The  rope  was  about  an  inch  or  a  little  more  thick.  It 
was  a  strand  out  of  a  drilling  cable,  about  ten  feet  long. 
After  tying  the  rope  to  the  pipe  I  hooked  it  on  to  the  block- 
hook.  It  had  an  eye  in  it.  Block-hook  is  what  they  gen- 
erally use  for  handling  casing,  the  one  that  is  permanently 
in  the  casing  block.  I  slung  the  eye  of  the  rope  over  that 
hook  in  the  casing  block.  Mr.  Mellen  pulled  the  casing  up 
in  the  derrick  with  the  casing  block  by  means  of  the  engine 
and  apparatus.  At  the  time  he  was  at  the  throttle.  You 
can  reach  it  from  the  derrick  floor.  This  happened  about  4 
or  5  in  the  morning.  It  was  dark.  I  could  see  about  twenty 
foot  in  the  derrick;  above  that  I  could  not  distinguish  any- 
thing. After  Mdlen  had  hoisted  that  pipe  I  pulled  the  tools 
up  and  took  that  spear  out.  I  lifted  the  tools  just  high 
enough  so  that  I  could  take  the  spear  off.  It  was  on  the  lower 
end.  The  spear  got  above  the  floor.  Mellen  told  me  to  elevate 
the  tools  at  that  time.  Mellen  had*  not  got  around  to  helping 
me  yet.  I  put  on  the  wrenches  to  break  the  joint  It  would 
not  take  me  but  a  few  minutes  to  loosen  that  joint.  When 
I  removed  it  the  tools  were  naturally  moving  around  to  a 
certain  extent;  jarring  them,  rather.  They  were  practically 
perpendicular  all  the  time  but  they  would  swing.  I  did  not 
lower  or  elevate  them.  We  didn't  get  the  spear  loose.  This 
joint  of  pipe  fell  and  caught  my  hand.  I  had  my  hand  on 
the  spear  at  the  time.  I  just  started  to  steady  the  tools  to 
put  on  the  wrench.  The  pipe  dropped  <lown  around  the 
tools.  It  struck  me  back  of  the  thumb  joint  on  the  wrist  It 
removed  my  thumb,  two  fingers,  and  part  of  the  others.  The 
pipe  was  six  and  five-eighths  inches  in  diameter.    It  weighed. 
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I  think,  twenty  ponnda  to  the  foot  It  was  fourteen  or  fifteen 
feet  long.  .  .  .  They  amputated  the  hand  at  the  wrist  in  the 
hospital." 

Defendant  makes  the  following  points  against  the  validity 
of  the  judgment :  1.  InsuflSeiency  of  the  evidence  to  show  how 
the  accident  happened ;  2.  Contributory  negligence ;  3.  Plain- 
tiff assumed  the  risks  of  the  employment;  4.  Plaintiff  was  not 
injured  by  the  negligent  act  of  an  employee  ^'haviog  the  right 
to  control  or  direct  the  services"  of  plaintiff;  5.  Errors  occur- 
ring at  the  triaL 

Plaintiff's  testimony  above  given  conveys  some  notion  of 
bow  the  accident  happened,  but  it  becomes  necessary  to  in- 
quire further  into  the  particulars  and  plaintiff's  relation  to 
the  work  in  hand.  Much  testimony  was  given  explanatory  of 
the  relative  duties  of  the  driller  and  the  tool-dresser  in  a 
derrick  for  drilling  an  oil  well.  Witness  Crites,  who  was 
superintendent  of  the  Peerless  Oil  Company  in  the  Eem  Biver 
field,  and  had  been  in  the  oil  business  continuously  since  1896, 
"in  the  operating  department,  drilling  wells,  etc.,"  and  was 
"familiar  with  the  custom  and  manner  of  performing  work 
in  and  around  derricks,"  testified:  "The  driller  is  a  man 
that  has  charge  of  the  tools,  and  you  look  to  him,  of  course, 
to  do  that  part  of  the  work.  The  tool-dresser's  business  is 
to  help  the  driller.  If  there  is  a  boiler,  he  takes  care  of  the 
boiler;  keeps  the  fire  up  and  keeps  water  in  the  boiler,  and 
attends  to  the  work  in  and  around  the  rig  that  the  driller 
requires  of  him;  dressing  bits,  helping  him  in  all  sorts  of 
ways  around  the  derrick.  The  tool-dresser  has  certain  duties 
which  are  strictly  his  duties,  and  the  driller  has  certain  other 
duties  which  are  strictly  his  duties.  As  to  the  general  work, 
the  driller  is  boss  of  the  rig  and  directs  the  work  in  and 
around  the  derrick.  In  the  performance  of  work  that  re- 
quires both  the  tool-dresser  and  the  driller  to  lend  a  hand, 
the  driller  directs  the  work.  Attending  to  the  boiler  is  one 
of  the  routine  duties  that  the  tool-drcsscr  is  supposed  to  do. 
If  he  wants  any  help,  he  usually  asks  the  driller  to  help  him. 
In  the  actual  work  of  sinking  a  well,  handling  the  tools,  hoist- 
ing the  casing,  and  such  matters,  the  driller  directs  that  work. 
The  driller  controls  the  derrick,  directs  the  tool-dresser  in 
and  about  his  work  in  the  derrick."  Other  witnesses  de- 
scribed the  driller  as  ''the  man  that  does  the  work  inside  and 
does  the  directing  of  it    He  is  supposed  to  be  boss  when 
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h«  is  on  tower."  ("Tower"  means  the  same  as  ''shift"  in 
other  mining  operations,  and  in  plaintiff's  ease  was  from  mid- 
night until  noon.) 

Witness  Harry  Arundell,  who  was  **  lease  drilling  super- 
intendent" of  defendant  company,  testified  to  the  duties  of 
the  tool-dresser  and  driller.  *'The  tool-dresser's  duties  are 
to  fire  and  look  after  the  boiler,  take  care  of  the  engine  and 
assist  the  driller  around  the  rig,  under  the  driller's  orders. 
He  works  under  the  driller's  orders  entirely;  the  driller  in 
a  derrick  has,  in  a  way,  a  right  to  control  and  direct  the 
services  of  the  tool-dresser  at  his  work.  All  the  tool-dresser's 
work  is  generally  under  his  supervision.  He  has  to  do  the 
work  to  the  driller's  satisfaction.  The  meaning  of  'tool- 
dresser'  is  dressing  and  sharpening  tools.  ...  In  this  line 
of  work  it  is  necessary  to  use  a  timber  hitch  almost  every  day 
around  a  drilling  rig,  particularly  hoisting  pipe.  If  a  timber 
hitch  is  properly  tied  with  a  dry  rope,  it  would  not  permit 
a  pipe  to  slip  from  the  rope  and  fall ;  it  could  be  tied  with 
a  wet  rope  so  that  it  can't  slip.  A  wet  rope  would  be  stiff 
and  hard  to  use,  and  would  not  draw  down  tight,  and  would 
have  a  tendency  to  open  up  if  the  weight  was  taken  off  of  it. 
.  .  .  The  scope  of  the  duties  of  driller  and  tool-dresser  are 
understood  by  them  usually  so  that  they  can  work  without 
much  said.  Ordinary  work,  sometimes  very  little  spoken; 
ordinarily  each  knows  his  duty  and  goes  ahead  and  does  it. 
It  was  the  duty  of  the  tool-dresser  to  step  to  the  throttle  when 
the  tools  started  up,  and  to  run  the  engine  while  the  tools 
are  hoisted  out.  Custom  made  it  the  duty  of  the  driller  to  be 
at  the  throttle  when  the  pipe  was  hoisted.  It  is  the  tool- 
dresser's  duty,  under  the  driller's  supervision,  to  fasten  the 
hoisting  block  and  hook  to  the  pipe." 

It  is  not  necessary  to  quote  further  from  the  testimony  as 
to  the  relative  duties  of  the  driller  and  tool-dresser.  There 
is  but  little  difference  between  the  testimony  of  plaintiff  and 
defendant  on  this  point,  and  there  is  substantial  agreement 
that  the  driller  is  the  directing  head  of  the  work  in  the  der- 
rick and  controls  the  movements  of  the  tool-dresser. 

A.  P.  Mellen  was  the  driller  in  charge  of  the  work  when 
the  accident  occurred.  He  and  plaintiff  were  the  only  per- 
sons present.  His  deposition  was  taken  by  defendant  and  was 
introduced  by  plaintiff  and  read  in  evidence.  As  to  the  acci- 
dent he  testified:  "It  is  a  kind  of  a  mystery  how  the  joint 
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of  pipe  happened  to  fall.  In  raising  the  pipe  to  strip  the 
tools  through  it  while  taking  off  the  spear  the  pipe  fell — fell 
from  np  in  the  derrick.  We  pulled  it  up  there  with  a  block 
and  tackle,  the  casing-block — ^I  did.  It  was  fastened  to  a 
sling  made  of  rope.  Arundell  fastened  the  rope  to  the  piece 
of  pipe  that  feU.  It  was  his  duty.  He  knew  how  to  fasten 
it.  Nobody  directed  him  how  to  fasten  it.  As  a  rule,  we 
generally  kept  the  block  and  tackle  on  the  hook  all  the  time. 
It  is  a  tool-dresser's  place  to  put  that  on;  it  is  almost  always 
carried  on  the  hook.  The  elevators  generally  hang  on  them. 
The  elevators  are  used  to  put  in  a  long  string  of  pipe;  and 
the  sling  is  used  for  a  small  article.  As  a  general  thing, 
they  were  both  of  them  hanging  on  the  same  hook.  I  don't 
know  whether  they  were  on  that  night — as  a  rule,  they  were 
on.  I  hoisted  the  pipe  up  with  an  engine.  I  ran  the  engine. 
...  I  could  not  say  how  high  I  hoisted  it.  All  that  I  had 
to  go  by  was  the  lines.  I  figured  on  hoisting  it  to  the  blocks 
at  the  top  of  the  derrick — probably  forty  feet.  Arundell 
hooked  it  on.  I  could  see  for  myself  that  the  pipe  was  un- 
screwed when  I  hoisted.  .  .  .  The  rope  was  put  on  after  the 
pipe  was  unscrewed.  While  Arundell  was  putting  the  rope 
on  it  I  was  at  the  engine.  After  I  helped  to  unscrew  it  I 
went  to  the  engine  and  told  him  to  let  the  blocks  down  while 
he  connected  with  the  rope.  I  saw  when  he  got  the  rope 
finally  connected.  When  the  rope  was  on  I  hoisted  it.  I 
could  see  for  myself  it  was  ready  to  be  hoisted.  I  could  not 
say  definitely  how  high  I  hoisted  it;  I  figured  on  how  much 
line  I  had.  I  went  by  the  coils  on  the  shaft.  I  took  the 
blocks  to  the  top  of  the  derrick,  at  least  forty  feet  from  the 
bottom  of  the  floor.  I  had  a  way  of  ascertaining  whether 
it  was  at  the  top  or  not.  It  could  not  have  been  from  the 
top  six  or  eight  feet.  I  don't  know  just  exactly.  ...  It  was 
dark  at  the  time  I  hoisted  it.  I  didn't  look  up  to  see."  It 
appeared  that  the  derrick  was  lighted  by  four  incandescent 
globes  of  sizteen-candle  power  and  so  placed  under  the  roof 
of  the  derrick  that  they  cast  no  light  in  the  open  space  above 
the  roof  into  which  the  pipe  was  hoisted.  The  roof  was 
about  twenty  feet  above  the  floor.  The  witness,  continuing, 
testified:  ''I  don't  know  how  the  pipe  happened  to  get  loose 
from  the  rope  that  Arundell  fastened  it  to.  The  rope  didn't 
come  down  with  the  pipe ;  it  stayed  on  the  hook.  When  we 
took  Arundell  to  the  doctor,  the  rope  was  hanging  on  to  the 
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hook  with  the  timber  hitch  still  in  it;  that  showed  it  slipped— 
showed  the  pipes  slipped  out  of  it.  ...  I  am  sure  the  pipe 
slipped  down  the  rope ;  the  rope  was  still  on  the  block  and 
the  timber  hitch  was  still  in  it  when  I  came  back;  that  was 
after  7  o'clock.    Aanindell  was  hurt  between  4  and  5.  .  .  . 
When  I  hoisted  the  string  of  tools  up  I  didn't  hear  any  blow 
or  jar  as  if  it  had  hit  up  there.    I  didn't  feel  any  indication 
of  the  tools  hittin-g  the  pipe  when  I  ran  the  engine.    It  seems 
like  you  could  have  felt  such  a  thing.    The  only  thing  I  could 
figure  on  why  the  pipe  slipped  through  the  rope  and  came 
down,  it  must  have  become  loosened — picked  it  up  on  the  tools. 
That  was  a  theory ;  I  have  no  knowledge.  •  .  .  When  you  can 
see  in  the  daylight  it  is  the  tool-dresser's  duty  to  watch  for 
that.    In  the  dark  he  could  not  see.  .  .  •  The  man  at  the 
throttle  who  is  hoisting  it  could  not  see  it  at  the  same  time 
he  was  performing  his  duty  at  the  engine  there — it  is  impos- 
sible. .  •  •  The  man  at  the  engine  could  not  see  anything  in 
the  top  of  the  derrick.    On  the  night  in  question  I  hoisted 
this  block  to  the  top  of  the  derrick  as  far  as  I  could  possibly 
do.    I  had  six  or  eight  feet  more  to  run — I  mean  I  could  hoist 
it  further.  ...  I  don't  think  it  was  possible  to  escape  my. 
attention,  if  it  had  been  so  adjusted  that  there  was  danger 
of  it  slipping  out;  at  that  distance  it  seemed  all  right.    The 
rope  knot  was  on  the  side  away  from  me.    I  could  see  the 
turns  of  the  rope  on  the  pipe  next  to  me."    He  testified  that 
after  he  had  hoisted  the  pipe  he  set  the  brake  to  hold  it  with 
che  calf -wheel  and  then  pulled  up  the  tools  preparatory  to 
taking  it  off  the  spear.    ''While  I  was  letting  it  back  again 
BO  the  spear  would   not  have  to  drop    far  it  stuck  a  little, 
enough  to  turn  a  twist  in  the  rope  two  or  three  times  when 
Arundell  started  to  take  it  off.    Of  course,  while  he  was  doing 
that,  I  was  letting  it  down  with  the  brake.    When  I  got  it 
down  two  or  three  inches  of  the  floor  I  went  to  the  tools 
myself,  and  had  just  got  hold  of  them  with  my  hands  when 
I  heard  this  racket;  that  was  all  there  was  to  it"    On  cross- 
examination  he  testified  that  when  Arundell  tied  **that  knot 
around  the  pipe  it  was  pretty  dose  to  the  collar;  he  tied  it 
two  or  three  inches.    The  collar  is  about  six  inches;  it  was 
eight  or  nine  inches  from  the  top.    We  lifted  three  or  four 
joints  of  pipe  with  the  same  knot.    It  didn't  show  any  ten- 
dency at  that  time  to  slip."    He  testified  that  ''the  closer 
you  get  to  the  collar  the  better  it  is,  as  they  most  always  slip 
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some;  and  for  that  reason  it  is  better  to  tie  as  dose  to  the 
collar  as  yon  can.'' 

Plaintiff  testified  farther:  ''At  the  time  thia  accident  hap- 
pened it  had  been  raining — everything  was  wet  and  slippery. 
There  is  always  an  opening  in  the  center  of  the  roof  of  the 
derrick.  Of  course,  directly  under  the  roof  would  not  much 
water  f aU.  The  roof  came  to  a  peak,  like  this  [illustrating] , 
about  three  or  three  and  a  half  feet  opening  clear  across  the 
derrick  the  full  width  of  the  rig  from  front  to  bac'-.  The 
roof  covers  each  side;  leaves  the  center  open.  •  •  .  1  didn't 
have  anything  to  say  about  how  the  hoisting  of  this  pipe  and 
the  removing  of  the  spear  was  to  be  done.  All  told,  I  had 
worked  in  and  around  oil  well  derricks  approximately  five 
or  six  months.  No  similar  state  of  circumstances  arose  in 
my  experience  during  that  time.  It  was  the  first  time  that 
I  ever  had  exactly  that  kind  of  work  to  do,  and  it  became 
necessary  to  remove  a  joint  of  casing  out  of  the  well  in  order 
to  remove  the  spear.  I  personally  tied  the  knot  by  means  of 
which  that  particular  pipe  was  hoisted.  I  tied  a  timber  hitch. 
[Witness  illustrates.]  I  tied  a  safe  knot ;  I  tied  it  in  the  usual 
manner.  I  had  been  experienced  in  tying  knots  of  that  kind 
ever  since  I  had  been  working  in  the  oil  business.  The  tying 
of  that  knot  is  a  frequent  occurrence;  use  those  knots  every 
day.  I  could  not  say  how  high  that  pipe  was  hoisted  by 
Mr.  Mellen,  because  it  went  up  where  there  was  no  light.  It 
was  none  of  my  business  to  pay  any  attention  to  that.  •  .  . 
There  were  no  lights  above  the  roof.  The  roof  is  about  twenty 
feet  high  above  the  floor,  I  judge.  .  .  .  During  the  daytime 
or  daylight  I  could  have  seen  the  position  of  the  pipe,  and 
the  man  who  hoisted  it  could  see ;  not  after  night  He  could 
in  the  daytime  by  stepping  out  just  a  little.  He  could  still 
hold  the  throttle  and  look  up  to  the  top  of  the  derrick."  On 
cross-examination  he  testified  that  he  had  worked  there  for 
four  months  and  was  fit  for  the  work  he  was  expected  to  do, 
although  he  **was  not  what  you  call  an  experienced  man  in 
particular";  that  '*the  string  of  tools  would  be  tfbout  forty 
feet  from  where  the  cable  joins  the  rope-socket  down  to  the 
bottom  of  the  spear."  A  working  model  of  a  derrick  in  oper- 
ation was  brought  into  court  by  defendant  and  used  in  the 
examination  of  witnesses.  Plaintiff  was  called  upon  to  and 
did  illustrate  by  this  model  with  much  particularity  how  he 
and  Mellen  conducted  th^  work  before  and  up  to  the  time 
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of  the  accident.  Not  having  the  model  before  us,  we  are  de- 
prived to  considerable  extent  of  the  advantage  enjoyed  by 
the  jury.  There  was  testimony  of  several  witnesses  to  the 
effect  that  it  would  have  been  the  proper  thing  to  do,  and 
safer,  to  have  hoisted  the  pipe  with  the  elevators.  Plaintiff 
testified:  ''The  elevators  which  I  had  been  using  when  I  broke 
the  pipe  [by  ** broke"  we  understand  is  meant  unscrewing  it] 
were  set  aside  on  the  derrick  floor.  The  elevator  block  was 
hanging  somewhere  in  the  derrick.  I  got  that  down  far 
enough  to  hook  the  rope  into  it;  then  I  pulled  the  pipe  up 
in  the  derrick.  After  I  hooked  one  end  of  the  rope  to  the 
hook,  one  end  was  already  on  the  casing,  I  tied  the  rope  to 
the  casing — ^that  is  the  timber  hitch  I  refer  to  in  my  testi- 
mony.'' He  then  described  how  he  hoisted  the  tools  high 
enough  to  get  at  the  spear  which  was  at  the  lower  end — ''high 
enough  to  unscrew  it.  The  next  step  was  to  take  the  spear 
off.  •  .  .  "When  I  was  proceeding  to  unscrew  the  spear  there, 
the  joint  of  pipe  that  was  held  in  the  air  dropped.  The 
rope  that  held  it  did  not  break;  the  rope  did  not  break  loose 
from  the  hook;  the  rope  remained  aloft  and  the  pipe  came 
down.  •  .  .  Mellen  was  presumably  at  the  throttle  during  the 
lifting  of  the  pipe.  ...  I  knew  my  duties  and  went  ahead 
with  the  performance  of  them;  Mellen  knew  his  duties  and 
went  ahead  with  the  performanee  of  his.''  On  redirect  he 
testified:  "I  mean  by  saying  I  knew  my  duties,  as  I  testified 
a  moment  ago,  that  I  knew  my  duties  as  tool-dresser;  that  is, 
when  I  was  told  to  do  anything  I  knew  how  to  go  around  and 
do  it.  ...  I  don't  know  of  my  own  knowledge  that  the  pipe 
slipped  through  the  knot ;  I  know  by  what  Mellen  said  after- 
ward. If  I  remember  right,  I  asked  before  I  tied  this  rope 
around  there  if  we  should  not  use  the  elevators — something 
to  that  effect.  I  did  not  have  any  particular  reason  for  that, 
only  I  just  took  it  that  that  would  be  the  best  way  in  doing 
it.  He  told  me  to  use  the  rope."  On  reeross:  "Q.  Did 
Mellen  give  you  any  directions  about  the  tying  of  that  knot, 
or  any  advice  or  any  suggestions  or  anything,  or  did  you 
know!  A.  I  knew  what  knat  to  use."  His  attention  was 
called  to  testimony  he  had  given,  as  we  understand,  in  a 
deposition:  "Q.  Did  the  pipe  go  clear  down  or  was  it  stopped 
by  the  piece  of  rope  with  the  eye  in  it  which  was  fastened 
to  itT  A.  It  dropped  through  the  knot.  Q.  It  did  not  break 
the  rope,  then!    A.  No,  sir.     Q.  But  it  sUpped  down  there 


Digitized  by  VjOOQ IC 


Aag.  1916.]    Abundell  t;.  Ambbioan  Oil  Fields  Ck).        227 

through  the  knot  which  you  h-ad  tied  aronnd  it  and  came 
through  itt  A.  Yes^  sir.  Q.  How  did  you  ascertain  thatt 
A.  Because  it  could  not  possibly  happen  without — that  is,  it 
could  not  have  slipped  through  the  knot  without  the  pipe  was 
raised  and  the  weight  was  taken  off  the  pipe  to  let  the  knot 
become  slack.  Q.  How  did  you  know  that  the  knot  was  slack  T 
A.  The  pipe  could  not  have  slipped  through  it  without  it  did. 
Q.  Could  not  the  rope  break  t  A.  The  rope  did  not  breaks 
Q.  Did  the  rope  remain  hanging  on  the  block-hook  t  A.  Yes, 
sir.  Q.  So  that  your  theory  of  the  manner  in  which  the 
accident  happened  is  that  the  tools  were  hoisted  in  such  a 
way  that  they  lifted  the  pipe  enough  to  shake  the  rope  loose 
from  it  su£Sciently  to  let  it  drop  down  through  the  knott 
A  Yes,  sir.  Q.  You  believe  that  is  the  way  the  accident  hap- 
pened!   A.  Yes,  sir." 

Expert  witnesses  were  called  by  plaintiff  to  explain  what 
they  regarded  as  the  proper  and  safe  T^ay  to  remove  a  spear 
from  the  tools  under  circumstances  such  as  existed  in  the 
present  case.  Witness  T.  Phillips,  a  driller  of  many  years' 
experience,  testified:  **I  was  running  the  opposite  tower  the 
day  Mr.  Arundell  was  injured.  There  are  two  towers — ^the 
morning  tower  (from  noon  to  midnight)  and  the  afternoon 
tower  (from  midnight  to  noon).  .  .  .  Assuming  that  the  top 
joint  was  crimped,  so  that  the  si>ear  would  not  pass  through 
it,  and  assuming  that  I  wanted  to  remove  the  spear  from  the 
lower  end  of  the  tools,  the  only  way  to  go  about  it  is  to  bring 
that  spear  up  and  take  it  off.  I  would  take  off  the  top  joint 
of  pipe  and  take  it  off.  I  would  hoist  it  that  high,  probably 
[demonstrates  with  model].  I  would  only  hoist  it  above 
the  floor  here  high  enough  so  that  I  could  break  this  joint. 
About  there  is  where  I  would  put  the  casing  [demonstrating] . 
I  would  suspend  the  casing  about  at  that  point,  with  the 
brake  on  the  calf -wheel;  it  would  not  be  over  three  or  four 
feet.  ...  I  would  break  it  and  take  the  spear  off,  then  let 
the  casing  down  and  pull  the  tools  out  through  it,  .  .  .  and 
after  you  get  your  tools  out  there  is  nothing  in  the  way  of 
putting  the  pipe  anywhere  you  want  to.  I  would  take  the 
devator  rather  than  use  a  one-inch  manila  rope  to  hoist  it 
with.  I  think  it  would  be  more  safe;  with  that  rope  there  is 
a  chance  of  slipping.  Where  the  elevators  are  fastened  on 
to  the  casing  there  is  not  much  chance  in  the  matter.  If  I 
merely  hoisted  it  up  that  distance,  there  is  a  chance  of  the 
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rope  slipping;  there  is  always  a  chance  if  the  rope  is  wet; 
there  is  a  chance  for  it  to  slip.  It  was  raining  that  night;  it 
bad  been  raining  when  I  went  oflf  tower.  I  don't  think  it  is 
safe  to  hoist  that  pipe  a  greater  distance  than  that  under  an^ 
circumstances — ^not  with  a  hitch  on,  'because,  you  see,  if  that 
rope  i9  wet  there  is  a  chance  for  it  to  slip — anything  loosens 
it  up  it  is  liable  to  slip  through  and  you  once  loosen  it  and 
it  won't  take  hold  again.  It  would  not  be  apt  to  slip  with- 
out anything  interfering  with  if  it  it  was  properly  tied- 
There  would  have  to  be  something  to  interfere  with  it  if  it 
was  drawn  up  by  a  knot  properly  tied.  ...  Up  that  high  it 
is  pretty  close  to  the  center  of  the  derrick  or  to  the  pipe. 
Of  course,  there  is  a  chance  for  it  to  swing  over  and  catch." 
Oiven  the  circumstances  in  this  case  of  the  pipe  hoisted  up 
toward  the  top  of  the  derrick  and  that  the  tools  were  hoisted 
out  of  the  well  so  as  to  reach  the  spear  to  take  it  off,  and 
in  attempting  to  take  it  off  the  pipe  fell,  he  testified:  ''I 
would  say  that  there  is  only  one  chance  to  cause  the  pipe  to 
fall.  If  the  knot  was  properly  tied,  the  only  chance  would 
be  catching  the  tools  on  to  this  pipe  and  raising  it  up  and 
lifting  the  weight  off  the  rope.  The  tools  were  approximately 
forty-five  feet  in  length.  A  pipe  being  hoisted  in  that  man- 
ner, assuming  it  to  be  a  fourteen-foot  pipe  with  a  rope,  say 
eight  or  ten  feet,  that  would  have  to  get  very  near  to  the 
top  to  clear  it  from  the  tools."  Referring  to  the  manner  the 
pipe  was  hoisted  and  its  height  in  the  derrick,  he  testified : 
*'I  should  think  it  would  be  carelessness  in  a  man  to  hoist 
it  up  where  it  was." 

Other  witnesses  expressed  similar  opinion,  though  one  or 
more  testified  that  the  upper  joint  of  pipe  should  be  unscrewed 
and  drawn  up  a  few  feet  above  the  floor  of  the  derrick — 
three  or  four  feet — and  the  tools  then  drawn  up  through  the 
pipe  and  the  spear  taken  off  at  this  opening  in  the  pipe.  The 
tools  could  then  be  drawn  up  through  the  pipe  and  disposed 
of,  the  pipe  screwed  on  again  and  let  down  into  its  place 
or  laid  aside  if  faulty.  But  all  agreed  that  the  pipe  need 
not  and  should  not  be  raised  but  a  few  feet  a'bove  the  floor. 

Witness  Cox  testified:  **If  I  should  hoist  it  [the  pipe]  up 
thai,  way  and  then  afterward  hoisted  the  tools  up  so  as  to  get 
at  the  spear;  assuming  that  it  was  dark  and  I  could  [not] 
Bee  any  distance  above  the  top  of  the  roof  there,  I  would  not 
J  eally  know  when  I  had  that  pipe  in  a  safe  place — ^I  suppose 
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It  would  be  guesswork.  I  would  not  guess  at  it,  I  would  not 
pull  it  up  there;  if  I  did  I  would  use  the  elevators.  If  I 
did  pull  it  up  with  a  rope,  it  is  liable  to  fall — to  come  in  con- 
tact with  some  part  of  the  rig  that  you  could  not  see  or  some- 
thing, and  the  rope  might  slip.  If  you  hoisted  the  tools  in 
order  to  get  at  that,  in  order  to  get  at  the  spear,  assuming 
the  tools  were  about  forty  feet  in  length,  the  rope-socket  would 
not  likely  pass  through  the  pipe  without  catching  on  the 
bottom  of  the  pipe.  If  the  pipe  was  tied  up  by  means  of  a 
rope — ^a  sling — there  would  not  be  much  chance  to  pull  it  up 
without  hitting  the  bottom  of  the  pipe.  The  pipe  would  not 
hang  perpendicular ;  in  my  opinion,  the  tools  would  probably 
eatdi  on  the  side  of  it  The  chances  are  that  would  have 
an  eflfect  on  the  knot  or  rope,  it  would  loosen  up  your  knot ; 
if  your  rope  was  wet  or  stiff,  or  a  new  rope,  it  would  give 
you  slack  on  your  rope.'* 

Witness  Nangle,  having  explained  the  process  of  taking 
off  the  spear  and  removing  the  tools  under  the  circumstances 
here,  testified:  ''I  would  raise  the  joint  by  means  of  an  ele- 
vator. It  is  safer.  I  would  not  raise  that  joint  of  pipe  above 
the  roof;  I  would  not  consider  it  safe  to  do  that." 

Witness  Hutchings  testified:  **I  would  not  think  it  was 
equally  safe  to  hoist  that  pipe  way  up  to  the  top  of  the  der- 
rick out  of  the  reach  of  the  tools  and  then  hoist  the  tools — 
not  in  my  experience  I  would  not."  Speaking  of  the  rope  as 
attached  in  the  present  case  and  the  pipe  hoisted  up  as  de- 
scribed, he  testified:  *'It  would  not  slip  unless  the  tools  caught 
it  and  raised  it  up  and  loosened  the  hitch.  The  timber  hitch 
will  hold  the  pipe  safely,  I  suppose,  if  there  is  not  anything 
to  interfere  with  it.  .  .  .  You  see,  the  tools  are  liable  to  catch 
on  this  joint  here  [indicating  on  model] ,  and  raise  it  up,  and 
it  will  unhook  the  rope  up  there,  if  he  was  using  a  rope — 
raises  that  joint  [indicating] ;  it  would  not  be  apt  to  unhook 
if  he  used  the  elevator.  [Witness  demonstrates  pulling  tools 
up,  showing  how  they  would  catch  on  the  pipe.]  If  the  pipe 
was  lifted  in  that  manner,  it  would  loosen  timber  hitch.  .  .  . 
This  pipe  is  bound  to  hang  out  of  the  perpendicular.  The 
tools  would  catch  on  the  bottom  of  the  pipe  and  raise  that  up, 
and  it  will  loosen  that  knot;  then,  when  they  drop  back,  of 
eourse,  it  will  slip — bound  to  slip.  If  this  rope  was  a  one- 
inch  manila  rope,  and  wet  at  the  time,  it  would  make  a  lot 
of  differensce  on  the  holding  qualities  of  the  rope,  it  would 
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be  stiff y  would  not  draw  down  tight;  you  could  not  make  that 
knot  as  safe,  it  would  not  draw  down  as  hard  on  the  pipe,  and 
would  be  more  easily  loosened,  if  anything  raised  the  pipe 
and  slackened  the  pull  on  the  rope.  If  it  was  a  manila  rope 
and  not  a  cotton  rope,  it  would  make  a  lot  of  difference — it  is 
stiff er  and  won't  draw  down  like  this  one.  [Referring  to 
sample  piece  of  cotton  lope  in  the  courtroom.] " 

Witness  McManus  testified:  ''I  would  not  lift  a  pipe  to  the 
top  of  a  derrick  by  means  of  a  rope  tied  in  a  timber  hitch.  I 
would  consider  it  careless  on  the  part  of  a  man  who  did  that, 
as  long  as  he  had  an  elevator  there  to  handle  it." 

Witness  Harry  Arundell  testified:  **Q.  If,  under  the  cir- 
cumstances just  stated,  the  driller  hoisted  the  pipe  to  a  great 
distance  up  in  the  derrick,  up  near  the  top,  would  you  con- 
sider that  a  safe  manner  of  proceeding  or  not  t  A.  I  would 
consider  it  dangerous  to  hoist  anything  to  the  top  of  the  der- 
rick by  a  rope,  unless  great  care  is  taken.  There  would  be 
danger  of  getting  tangled  up  and  falling,  the  knot  slipping 
or  becoming  untied.'' 

The  height  of  the  derrick  is  not  certainly  given  by  any  wit- 
ness. Witness  Phillips  thought  it  eighty-two  feet;  witness 
Harry  Arundell  stated  that  the  standard  derrick  was  eighty- 
two  to  eighty-four  feet  from  below  the  crown-block  to  the 
ground.  "The  bottom  of  the  casing-block,  the  hook,  would 
be  about  ten  feet  under  the  crown;  that  would  be  a;bout 
seventy-two  feet  up."  Witness  Phillips  thought  the  tools 
were  about  forty-five  feet  long. 

Expert  witnesses  called  by  defendant  testified  that  a  timber 
hitch,  if  properly  tied,  as  the  evidence  showed  was  the  case 
here,  would  not  slip  even  though  interfered  with  while  hold- 
ing up  a  pipe,  for  example,  by  the  tools  when  elevated.  But 
on  this  point  the  evidence  is  decidedly  conflicting,  as  will  be 
seen  from  the  testimony  introduced  by  plaintiff.  There  was 
sufficient  evidence  to  justify  the  jury  in  finding  that  Mellen, 
who,  for  the  time,  represented  the  authority  and  responsibility 
of  defendant^  was  guilty  of  negligence  in  raising  the  pipe  so 
far  above  the  roof  of  the  derrick  that  the  rope  by  which  it 
was  held  suspended  could  not  be  seen,  and  leaving  the  pipe 
tihus  susp^aded  at  a  height  where  the  tools  when  elevated 
would  interfere  with  it.  Mellen  was  not  at  all  certain  to  what 
height  he  lifted  the  pipe.  He  testified  that  ''all  he  had  to  go 
by  was  the  lines" ;  that  "he  could  not  say  how  high  he  hoisted 
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it.  I  fignired  on  how  much  line  I  had.  I  went  by  the  coils 
on  the  shaft  ...  I  figured  on  hoisting  it  to  the  blocks  at  the 
top  of  the  derrick — ^probably  forty  feet.'*  In  view  of  the  tes- 
timony that  it  was  not  necessary  to  take  the  obvious  risk  of 
hoisting  the  pipe  into  a  space  of  darkness  and  that  in  taking 
this  unnecessary  course  care  was  not  observed  to  make  sure 
that  the  tools  when  elevated  would  not  interfere  with  it,  and 
that  if  this  happened,  it  was  almost  certain  that  the  knot 
would  become  loosened  and  the  pipe  slip  through  it,  the  jury 
might  well  have  inferred  the  negligence  of  defendant  to  have 
been  the  proximate  cause  of  the  accident.  The  principles 
enunciated  in  the  cases  cited  by  defendant,  that  negligence 
will  not  be  presumed  merely  from  injury  shown,  or  from  facts 
unexplained  that  an  accident  has  occurred,  and  that  the  bur- 
den of  proof  was  on  plaintiff  to  show  defendant's  negligence, 
need  not  be  gainsaid.  But  the  law  does  not  require  in  all 
cases  direct  evidence  of  a  fact  in  dispute.  The  law  recog- 
nizes the  force  of  indirect  evidence  which  tends  to  establish 
such  fact  by  proving  another  which,  though  not  in  itself  con- 
clusive, affords  an  inference  or  presumption  of  the  existence 
of  the  fact  in  dispute.  (Code  Civ.  Proc,  sec  1832.)  An  in- 
ference is  a  deduction  which  the  reason  of  a  jury  makes  from 
the  facts  proved  (Code  Civ.  Proc.,  sec  1958) ;  but  an  infer- 
ence must  be  founded  upon  fact  legally  proved.  (Code  Civ. 
Proc,  sec.  1960.)  The  testimony  showed  that  Mellen  adopted 
a  plan  of  handling  the  tools  and  pipe,  which  the  witnesses 
testified  was  unsafe,  by  hoisting  the  pipe  into  a  dark  space 
where  the  timber  knot  by  which  it  was  held  could  not  be  seen, 
or  any  tendency  of  its  slipping  be  observed,  and  by  not  using 
the  elevators  which  would  have  held  the  pipe  in  perfect  se- 
curity. This  was  his  initial  act  of  negligence,  and  it  was  fol- 
lowed by  another  step,  testified  to  as  unsafe,  which  was  to 
elevate  the  tools  without  being  assured  that  they  would  not 
interfere  with  the  pipe,  knowing,  as  he  must  be  presumed  to 
have  known  as  a  competent  driller,  that  such  interference 
might  loosen  the  knot  holding  the  pipe  and  permit  the  pipe 
to  slip  through.  One  or  more  of  defendant's  witnesses  testi- 
fied, and  it  is  urged  in  argument,  that  the  danger  was  not  in- 
creased by  the  height  to  which  tiie  pipe  was  hoisted,  for  had 
it  been  raised  but  five  or  six  feet  and  had  fallen,  it  would  as 
surely  have  injured  plaintiff.  This  suggestion  ignores  the 
fact  that  had  the  pipe  been  raised  but  a  few  feet  from  the 
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floor,  both  plaintilBF  and  Mellen  could  have  observed  any  tend- 
ency of  the  pipe  to  slip,  and,  besides,  there  would  in  that  ease 
have  been  no  tools  hovering  around  the  pipe  and  endangering 
the  security  of  the  knot  in  the  rope.  Defendant  contends  that 
the  testimony  shows  a  dear  space  between  the  tools  and  the 
lower  end  of  the  pipe,  and  hence  the  impossibility  of  the  tools 
having  had  anything  to  do  with  the  pipe's  slipping  through 
the  rope.  This  contention  is  grounded  on  the  assumption  that 
Mellen  hoisted  the  pipe  to  the  top  of  the  derrick,  a  fact  not 
deducible  from  Mellen 's  testimony,  the  only  witness  who  had 
any  knowledge  on  the  subject.  The  estimates  given  of  the 
inside  height  of  the  derrick,  the  length  of  the  tools  and  pipe, 
and  the  pieces  of  rope  and  the  blocks  used  on  each  would  leave 
but  a  small,  if  any,  margin  of  space  between  the  tools  and 
pipe.  Mellen  said  he  hoisted  the  pipe  probably  forty  feet; 
again,  that  he  did  not  know  how  high  he  hoisted  it;  again,  that 
it  was  a  few  feet  from  the  top ;  again,  that  he  had  only  the 
lines  to  go  by  or  the  coils  on  the  shaft,  but  he  did  not  say  he 
counted  the  coils  or  examined  his  line.  If  he  hoisted  the  pipe 
only  forty  feet,  it  would  not  have  cleared  the  tools,  for  they 
were  forty-five  feet  long,  as  Phillips  testified.  And  this  wit- 
ness, who  worked  on  this  same  derrick  as  driller,  testified  that 
the  pipe  ''would  have  to  get  very  near  to  the  top  to  clear  it 
from  the  tools."  Defendant  further  suggests  that  the  evi« 
dence  is  as  consistent  with  the  theory  that  the  rope  was  care- 
lessly tied  by  plaintiff  as  that  the  pipe  was  raised  and  the 
rope  loosened  by  the  tools.  This  suggestion  derives  no  force 
from  the  testimony,  for  both  plaintiff  and  Mellen  testified  that 
plaintiff  tied  a  proper  timber  hitch,  and  the  testimony  of 
many  witnesses  was  that  a  timber  hitch  properly  tied  is  safe 
and  not  likely  to  loosen  its  grip.  We  think  the  evidence  was 
fairly  responsive  to  the  issues  presented  by  the  complaint  and 
answer,  and  that  there  was  sufficient  evidence  to  justify  the 
jury  in  attributing  the  injury  to  defendant's  negligence. 

It  is  contended  that  the  injury  to  plaintiff  was  caused  by 
an  assumed  risk.  In  support  of  this  contention  it  is  claimed 
that  plaintiff  *'had  the  same  opportunity  of  observing  the 
situation  as  Mellen  had";  that  ''he  was  in  as  good  a  position 
as  Mellen  to  notice  the  danger  and  risk  of  the  business";  that 
it  is  not  chEurged  that  the  appliances  furnished  were  not  ade- 
quate and  the  place  a  safe  one  in  which  to  work  or  that  Mellen 
was  an  unskillful  driller.    Under  these  circumstances  it  is 
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urged  that  plaintiff's  injury  *'was  the  result  of  an  accident 
happening  in  the  ordinary  course  of  the  business  in  which  he 
was  employed  and  the  risk  of  which  he  assumed  as  one  of  the 
hazards  of  his  employment.'*  The  rule  is  relied  on  as  stated 
by  Labatt:  **That  a  servant  assumes  all  the  ordinary  risks 
which  are  incidental  to  his  employment,"  and  that,  "unless 
the  plaintiff  can  adduce  evidence  which  tends  fairly  to  show 
that  the  injured  person,  by  reason  of  bis  want  of  experience 
or  his  tender  years,  was  not  chargeable  with  that  comprehen- 
sion of  the  risk  which,  in  the  absence  of  such  evidence,  he 
is  presumed  to  have  possessed."  (1  Labatt  on  Master  and 
Servant,  p.  2102.)  Conceding  the  correctness  of  the  rule,  as 
it  existed  when  the  accident  happened,  that  "the  servant 
assumes  all  the  ordinary  risks  which  are  incidental  to  his 
employment,"  the  question  is,  What  is  meant  by  the  term, 
"ordinary  risks"!  It  certainly  is  not  meant  that  the  servant 
assumes  all  risks  of  injury  that  may  result  in  the  ordinary 
course  of  his  employment,  for  the  master,  under  such  a  rule, 
would  never  be  held  liable.  We  take  it  the  ordinary  risks 
which  the  servant  assumes  are  such  as  may  not  be  avoided 
by  the  exercise  of  reasonable  care  by  the  master  or  by  his  ser- 
vant who  is  superior  to  the  injured  servant.  It  cannot  be 
said  that  plaintiff  and  Mellen  stood  upon  an  equal  footing  or 
that  plaintiff's  opportunities  of  observing  what  Mellen  was 
doing  and  how  he  was  doing  it  were  equal.  Plaintiff  could 
not  know  nor  could  he  be  presumed  to  have  anticipated  the 
possibility  or  probability  of  Mellen 's  not  having  hoisted  the 
pipe  suflSciently  far  to  clear  the  tools.  Plaintiff  was  in  no 
situation  to  observe  what  Mellen  was  doing  or  how  he  was 
doing  it.  He  was  at  his  post  of  duty  endeavoring  to  "break" 
the  spear,  ignorant  of  his  position  of  danger  caused  by  Mel- 
len's  carelessness  and  negligence.  By  the  exercise  of  ordi- 
nary care  on  Mellen 's  part  the  accident  would  not  have 
happened. 

Appellant  contends  that  plaintiff  tied  the  timber  hitch, 
raised  the  tools  and  moved  the  tools  after  they  were  raised, 
and  hence  if  the  tools  caused  the  rope  on  the  casing  to  be 
loosened,  it  was  caused  by  plaintiff's  negligence  and  he  can- 
not recover.  The  testimony  was  that  Mellen  hoisted  the  pipe 
to  a  place  above  the  roof  and  set  his  brake.  Under  Mellen 's 
ordera,  and  with  his  assistance,  plaintiff  hoisted  the  tools  high 
enough  above  the  floor  to  allow  him  and  Mellen  to  remove 
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the  spear.  Mellen  testified:  *'I  pulled  the  tools  up  and  pre- 
pared to  take  the  spear  out.  •  .  .  We  pulled  the  tools  up  to 
the  joint  in  the  pipe,  about  even  with  the  floor."  What  plain- 
tiflf  did  in  the  matter  was  done  under  Mellen 's  orders,  with 
his  personal  assistance,  and  without  any  knowledge  or  com- 
prehension of  the  dangerous  position  of  the  pipe,  and.  it  seems 
to  us  the  jury  were  justified  in  finding  that  he  acted  as  a 
reasonably  prudent  and  cautious  man  would  have  acted  under 
the  circumstances.  The  accident  did  not  happen  by  reason 
of  hoisting  the  tools  too  far — ^they  were  raised  only  suflSciently 
high  to  admit  of  removing  the  spear.  The  cause  of  the  acci- 
dent, as  the  evidence  warranted  the  jury  in  finding,  was  that 
the  pipe  was  not  hoisted  high  enough.  Of  course,  it  was  in- 
cumbent upon  plaintifF  to  exercise  his  senses  and  reasoning 
faculties,  and  whether  he  did  so  in  the  present  case  was  to 
be  determined  by  the  jury  taking  into  account  all  the  attend- 
ing circumstances.  The  accident  cannot  be  traced  to  any  act 
of  plaintiff  which  was  not  performed  in  the  line  of  his  duly 
or  directly  ordered  to  be  done  by  his  superior.  We  do  not 
think  defendant  sustained  the  bui:>den  of  proving  contributory 
negligence  of  plaintiff  as  the  cause  of  his  injury. 

The  point  urged  that  plaintiff  "was  not  injured  by  the  neg- 
ligent act  of  an  employee  of  defendant  having  the  right  to 
direct  and  control  his  services,"  we  think  cannot  he  main- 
tained. Section  1970  of  the  Civil  Code  provides  that  the 
•'employer  shall  be  liable  for  such  injury  when  the  same  re- 
sults from  the  wrongful  act,  neglect  or  default  ...  of  a  per- 
son employed  by  such  employer  having  the  right  to  control 
or  direct  the  services  of  such  employee  injured.*'  It  seems 
to  us  the  testimony  of  both  plaintiff  and  defendant  showed 
very  clearly  that  the  work  in  and  around  an  oil-well  derrick 
is  under  the  direct  control  of  the  driller.  In  the  absence  of 
the  superintendent  his  authority  is  supreme.  It  is  by  virtue 
of  this  authority  given  by  custom  to  the  driller  that  he  has 
the  right  to  exercise  it.  One  of  defendant's  witnesses,  him- 
self president  or  vice-president  of  several  oil  companies,  tes- 
tified: "In  removing  a  pipe  from  the  well,  as  in  this  case,  in 
determining  what  was  to  be  done  with  the  top  joint  of  casing, 
the  driller  would  tell  the  tool-dresser  what  they  were  going 
to  do,  and  that  if  the  tool-dresser  should  say,  *No,  I  don't 
think  that  should  be  done,'  the  superintendent  on  the  lease 
would  get  another  tool-dresser,  if  I  was  the  driller."    We 
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have  ealled  attention,  in  the  earlier  part  of  this  opinion,  to 
BofiScient  testimony  to  show  that  Mellen  had  the  right  and 
exercised  it  to  direct  plaintiff  in  his  work. 

Error  is  claimed  in  the  court's  not  allowing  defendant  to 
prove  by  witness  Munzer  the  condition  of  the  weather  in  Eem 
County  at  the  time  of  the  accident  It  had  been  shown  by 
plaintiff  that  it  was  raining  the  night  of  the  accident,  and 
the  purpose  of  the  offered  evidence  was  not  so  much  to  dispute 
a  fact  of  no  great  importance  in  the  case  as  it  was  ''in  deter- 
mining which  party  spoke  the  truth."  The  report  offered 
was  made  up  by  the  Eem  County  Land  Company  at  Bakers- 
field  from  reports  sent  in  by  superintendents  of  farms  in 
various  part  of  the  county.  These  reports  were  telephoned 
to  the  telephone  operator  in  the  office;  he  reported  them  to 
the  stenographer,  and  she  ** makes  the  proper  record  of  it." 
It  was  a  purported  copy  of  this  record  that  was  offered. 
Aside  from  its  nonofficial  and  hearsay  character,  the  reports 
from  the  Kern  County  Land  Company's  farms  would  not  dis- 
prove that  it  rained  at  the  oil  well  in  question.  The  ruling 
was  not  error. 

Error  is  claimed  in  giving  the  following  instruction:  "Pre- 
sumptive or  circumstantial  evidence  is  admissible  in  civil 
cases.  When  direct  evidence  cannot  be  produced,  minds  will 
form  their  judgments  on  circumstances.  So  in  this  case  it 
is  not  necessary  that  the  plaintiff  produce  direct  evidence  as 
to  what  caused  the  casing,  mentioned  in  this  case,  to  fall,  if 
any  casing  did  fall,  but  each  cause  may  be  inferred  from  all 
of  the  circumstances  in  the  case."  It  is  contended  that  ''a 
jury  is  not  permitted  to  infer  the  negligence  of  a  defendant 
from  circumstances  unless  they  are  strong  enough  and  con- 
vincing enough  to  exclude  every  other  reasonable  hypothesis 
than  that  of  negligence."  We  have  already  referred  to  the 
law  that  the  fact  of  negligence  may  be  proved  by  indirect  as 
well  as  by  direct  evidence.  (Jones  v.  Leonardt,  10  Cal.  App. 
284,  [101  Pac.  811] ;  Code  Civ.  Proc.,  sec.  1832.)  Negligence, 
like  any  other  fact,  may  be  inferred  from  a  preponderance 
of  the  evidence,  whether  it  'be  circumstantial  or  direct,  and 
plaintiff  is  not  required  to  prove  his  case  beyond  a  reason- 
able doubt.  The  instruction,  fairly  considered,  merely  told 
the  jury  that  they  were  at  liberty  to  determine  the  question 
of  defendant's  negligence  fro.ni  evidence  other  than  direct 
proof  of  the  cause  of  the  accident 
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The  court  refused  the  instruction,  requested  by  defendant, 
to  the  effect  that  the  jury  should  not  be  governed  'by  sympa- 
thy but  by  the  evidence,  and  that  in  considering  the  evidence 
the  jury  should  not  be  influenced  by  the  fact  that  plaintiff  is 
a  laboring  man  and  defendant  a  corporation.  A  jury  sworn 
to  try  the  case  and  a  true  verdict  render  upon  the  evidence 
must  t>e  presumed  to  have  obeyed  their  oath,  and,  unless  it 
should  appear  that  they  were  influenced  by  sympathy  or 
prejudice  and  not  by  the  evidence,  we  must  presume  that 
their  verdict  was  based  upon  the  evidence.  Nothing  in  the 
record  tends  to  show  that  the  jury  acted  out  of  sympathy  for 
plaintiff  or  through  prejudice  against  defendant. 

An  instruction  asked  by  defendant  was  refused  in  which 
the  jury  were  told  that  plaintiff  could  not  recover  ''unless 
they  find  he  has  a  preponderance  of  evidence  supporting  the 
following  propositions:  First,  that  the  plaintiff  was  not  at 
the  time  of  the  accident  guilty  of  any  failure  to  exercise  ordi- 
nary care  for  his  own  safety  which  approximat^y  contributed 
to  his  injury ;  second,  that  the  defendant  was  guilty  of  negli- 
gence in  the  manner  charged  in  the  complaint;  third,  that 
such  negligence  was  the  proximate  or  direct  cause  of  the 
plaintiff's  injuries  in  question'';  and  that  if  plaintiff  has 
failed  to  sustain  by  evidence  these  propositions  or  any  one  of 
them,  he  cannot  recover.  The  first  subdivision  of  this  instruc- 
tion is  in  effect  an  instruction  that  the  burden  is  upon  plain- 
tiff to  show  by  a  preponderance  of  the  evidence  that  he  was 
not  guilty  of  contributory  negligence.  For  one  who  fails  to 
exercise  ordinary  care  for  his  own  safely,  and  he  is  injured 
in  consequence  thereof,  certainly  contributes  thereto.  But 
this  issue  was  presented  by  defendant,  and  upon  it  rested  the 
burden  of  establishing  it  by  a  preponderance  of  evidence  and 
not  upon  plaintiff  to  prove  the  negative  of  that  issue.  That 
it  was  necessary  for  plaintiff  to  show  that  defendant  was 
guilty  of  the  negligence  charged  and  that  such  negligence  was 
the  proximate  cause  of  plaintiff's  injuries,  is  undoubtedly 
true.  Defendant  was  entitled  to  these  instructions,  and  plain- 
tiff claims  they  were  elsewhere  given  in  the  charge,  which  is 
not  denied,  but  defendant  contends  that  "if  counsel  wished 
these  instructions  to  be  considered,  they  should  have  incorpo- 
rated them  in  the  record.  Not  having  done  so,  they  cannot 
now  rely  upon  them  to  show  no  error  was  committed  by  the 
refusal  of  the  lower  court  to  give  the  instructions."    The 
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transcript  does  not  purport  to  contain  all  the  instructions, 
and  it  is  apparent  that  it  does  not  Error  must  be  shown, 
and  if  equivalent  instructions,  though  not  in  the  same  lan- 
guage, were  given,  no  error  was  committed.  If  no  such  in- 
structions were  given,  it  was  defendant's  duty  so  to  show. 
We  have  seen  that  the  evidence  was  sufScient  to  justify  the 
jury  in  finding  the  fact  that  defendant  was  guilty  of  negli- 
gence as  charged  and  as  the  issues  were  tried,  and  that  such 
negligence  was  the  proximate  or  direct  cause  of  plaintiff's 
injuries.  Under  such  circumstances  defendant  was  not  preju- 
diced by  the  ruling  of  the  court. 

Instructions,  given  by  the  court,  numbered  12  and  15,  are 
criticised,  for  the  reason  that  by  No.  12  **the  jury  were  told 
that  dangerous  appliances  or  a  danger  in  the  work  did  not 
bar  the  right  of  the  plaintiff  to  recover  unless  the  employee 
'fully  understood,  comprehended,  and  appreciated'  the  dan- 
ger"; and  that  in  No.  15  the  instruction  ''assumes  the  exists 
ence  of  facts  not  in  evidence."  Instruction  numbered  12  is 
the  statement  of  the  law  as  found  in  section  1970  of  the  Civil 
Code,  and  read  in  its  entirety  is  not  error,  and  if  not  appli- 
cable we  cannot  see  that  it  could  have  been  prejudicial.  In- 
struction numbered  15  appears  to  us  to  have  been  drawn  with 
strict  adherence  to  evidence  admitted  at  the  trial.  It  does 
not  assume  the  existence  of  any  facts.  It  stated:  "If  you 
believe  from  evidence  that,"  etc. 

We  have  given  the  case  such  attention  as  its  importance 
seems  to  have  demanded,  and,  finding  no  prejudicial  error  in 
the  record,  the  judgment  and  order  are  afi&rmed. 

Hart)  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 
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[Crim.  No.  364.    Third  Appellate  District.— Augurt  9,  1916.] 

In  the  Matter  of  the  Application  of  CHARLES  CENCININO 
for  a  Writ  of  Habeas  Corpus. 

Fish  and  Gams — Power  of  Legisi-aturb — Constitutional  Law. — ^By 
the  adoption  in  the  year  1902  of  section  25%  of  article  IV  of  the 
constitution,  providing  that  the  legislature  may  provide  for  the 
division  of  the  state  into  fish  and  game  districts  and  may  enact 
fluch  laws  for  the  protection  of  fish  and  game  therein  as  it  may 
deem  appropriate  to  the  respective  districts,  the  people  expressly 
vested  in  the  legislature  of  the  state  the  sole  and  exclusive  power 
over  and  control  of  legislation  relating  to  the  fish  and  game  of 
the  state,  and  withdrew  from  the  local  subdivisions  of  the  state 
whatever  power  they  might  have  previously  exercised  over  such 
subject  under  section  11  of  article  XI  of  the  constitution,  which 
grants  to  counties,  cities,  towns,  and  townships  of  the  state  the 
right  to  make  and  enforce  within  their  respective  limits  all  such 
local,  police,  sanitary,  and  other  regulations  as  are  not  in  conflict 
with  general  laws. 

Id. — Constitutional  Provision  Mandatory. — The  provisions  of  sec- 
tion 25%  of  article  lY  of  the  constitution  are  mandatory,  notwith- 
standing the  use  therein  of  the  word  "may." 

Id. — Statutory  Construction — Peemissivi  Language. — ^Where  the  pur- 
pose of  the  law  is  to  clothe  public  officers  with  power  to  be  exer- 
cised for  the  benefit  of  the  public,  language  which  is  permissive 
in  form  is  to  be  construed  as  i>eremptory. 

Id. — ^Withdrawal  or  Police  Power. — The  people  may  at  any  time 
legally  withdraw  from  local  authorities  the  power  of  police  or  any 
portion  thereof  which  they  have  by  their  constitution  granted  to 
such  authorities. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Third  Appellate 
District 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  J.  Carin,  and  Leon  E.  Prescott,  for  Petitioner. 

HART,  J. — The  petition  alleges  that  the  petitioner  is  ille- 
gally held  in  restraint  of  his  personal  liberty  by  the  sheriff 
of  Humboldt  County,  and  the  return  of  that  officer  shows 
that  he  detains  and  is  detaining  the  petitioner  in  custody 
under  the  authority  of  a  warrant  of  arrest  issued  out  of  the 
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justice's  court  of  Trinidad  township,  said  county,  upon  a  com- 
plaint charging  the  petitioner  with  the  violation  of  the  pro- 
visions of  Ordinance  No.  118,  passed  by  the  board  of  super- 
visors of  Humboldt  County  on  the  sixteenth  day  of  November, 
1912,  and  which,  by  virtue  of  a  provision  therein  contained, 
went  into  effect  on  the  third  day  of  December,  1912. 

Said  ordinance  reads  in  part  as  follows: 

''Section  I.  It  shall  be  unlawful  at  any  time  to  offer  for 
shipment,  ship,  transport  or  receive  for  shipment  or  trans- 
portation from  the  County  of  Humboldt,  State  of  California, 
to  any  place  outside  of  said  County  of  Humboldt,  State  of 
California,  any  crabs  caught  in  or  taken  from  any  of  the 
waters  within  the  limits  of  the  said  County  of  Humboldt, 
State  of  California. 

**  Section  11.  It  shall  be  unlawful  at  any  time  to  offer  for 
shipment,  ship,  transport  or  receive  for  shipment  or  trans- 
portation from  the  County  of  Humboldt,  State  of  California, 
to  any  place  outside  of  said  County  of  Humboldt,  State  of 
California,  any  dams  of  any  kind  or  character  produced  or 
taken  from  any  ground,  waters,  or  territory  within  the  limits 
of  said  County  of  Humboldt,  State  of  California. 

*' Section  III.  Every  person  who  shall  violate  any  of  the 
provisions  of  this  ordinance  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  not 
exceeding  five  hundred  dollars  or  by  imprisonment  in  the 
County  Jail  not  exceeding  six  months  or  by  both  such  fine 
and  imprisonment.'* 

The  ordinance  declares  that  the  true  intent  and  purpose 
thereof  is  "solely  to  secure  the  better  protection  of  the  crabs 
and  clams  in  the  public  waters  and  grounds  within  the  County 
of  Humboldt,  State  of  California,  and  not  for  the  regulation 
of  the  business  of  dealing  in  crabs  and  clams." 

The  petitioner,  in  support  of  his  claim  that  his  restraint  is 
illegal,  makes  this  point:  That,  by  the  adoption,  in  the  year 
1902,  of  section  25V^  of  article  IV  of  the  constitution  (see 
Stats.  1901,  p.  948),  the  people  expressly  vested  in  the  legis- 
lature of  the  state  the  sole  and  exclusive  power  over  and  con- 
trol of  legislation  relating  to  the  fish  and  game  of  the  state. 
Manifestly,  the  effect  of  that  construction  of  said  provision 
is  to  exclude  the  legislative  bodies  of  local  political  subdi- 
visions of  the  state  from  any  power  or  right  to  legislate  with 
nspect  to  those  subjects.     If  this  be  a  sound  position,  it  fol- 
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lows,  of  course,  that  the  ordinance  whose  provisions  the  peti- 
tioner has  been  charged  with  violating  relates  to  a  subject  not 
within  the  legislative  competence  of  the  board  of  supervisors 
of  Humboldt  County,  is  therefore  void,  and,  as  a  necessary 
consequence,  under  or  upon  the  purported  ordinance  no  com- 
plaint stating  a  public  offense  can  be  formulated. 

The  section  of  the  constitution  in  question  reads  as  follows  : 
''The  legislature  may  provide  for  the  division  of  the  state 
into  fish  and  game  districts,  and  may  enact  such  laws  for  the 
protection  of  fish  and  game  therein  as  it  may  deem  appropriate 
to  the  respective  districts.'* 

The  legislature  of  1911  (Stats.  1911,  p.  425),  in  pursuance 
of  the  authority  vested  in  it  by  that  provision  of  the  constitu- 
tion, passed  an  act  whereby  it  divided  the  state  into  six  fish 
and  game  districts.  By  said  act  the  first  district  was  made 
to  embrace,  among  several  other  counties,  the  county  of  Hum- 
boldt. At  its  session  in  the  year  1915,  however  (Stats.  1915, 
p.  589),  the  l^ialature  repealed  said  act  and  passed  in  lieu 
thereof  another  act,  by  the  provisions  of  which  the  state  was 
divided  into  twenty-nine  fish  and  game  districts.  By  this  law 
that  part  of  Hunnboldt  County  constituting  Humboldt  Bay 
was  placed  in  districts  Nos.  8  and  9.  At  the  same  session  the 
legislature  enacted  section  628f  of  the  Penal  Code  (Stats. 
1915,  p.  112),  which,  among  other  provisions,  contains  an  in- 
hibition, on  pain  of  punishment  as  for  a  misdemeanor,  the 
shipment  or  offer  for  shipment  or  receipt  for  shipment  or 
transportation  any  species  of  crab  taken  in  fish  and  game  dis- 
tricts 8  and  9. 

The  ordinance  under  which  the  petitioner  has  been  pro- 
ceeded against  includes,  in  its  inhibitions  and  penalty,  aU  of 
Humboldt  County,  covering,  therefore,  those  portions  of  Hum- 
boldt Bay  which  form  parts  of  fish  and  game  districts  8  and  9. 

The  authority  vested  in  the  legislature  by  section  25V^  of 
article  IV  of  the  constitution  to  divide  the  state  into  districts 
for  the  purposes  of  legislation  affecting  fish  and  game  was 
undoubtedly  inspired  by  the  fact,  based  upon  experience  in 
that  direction,  that,  owing  to  the  varied  conditions  with  re- 
spect to  fish  and  game  existing  in  different  parts  of  the  state, 
no  uniform  legislation  justly  applicable  and  appropriate  to 
the  whole  state  and  the  diversified  conditions  therein  existing 
as  to  game  and  fish  was  practicable  or  feasible.  Regulations 
necessary  and  appropriate  in  one  part  of  the  state  might  be 
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wholly  unnecessary  and,  indeed,  unjust,  and,  therefore,  in- 
appropriate in  other  parts  thereof.  This  is  the  only  rational 
explanation  of  the  scheme  with  respect  to  the  matter  of  tak- 
ing fish  out  of  the  waters  of  the  state  and  hunting  for  game 
contemplated  by  the  above  provision  of  the  constitution.  And 
experience  has  demonstrated  the  necessity  and  efficacy  of  that 
scheme.  Prior  to  the  adoption  of  that  amendment,  it  was 
within  the  competence  of  the  boards  of  supervisors  of  the  sev- 
eral counties  to  regulate  the  matter  of  taking  and  hunting 
fish  and  game  within  their  respective  territorial  jurisdictions. 
These  local  regulations  were  often  harsh  and  unjust,  and  some- 
times inadequate  to  the  proper  protection  of  fish  and  game,  th^ 
object  of  all  such  legislation  merely  being  to  provide  against 
their  ultimate  extinction,  which  would  inevitably  result  from 
an  absence  of  proper  legal  restraint  upon  their  destruction, 
or,  in  other  words,  to  provide  ample  opportunity  for  their 
propagation  in  a  degree  commensurate  with  their  nature  in 
that  respect.  And  to  accomplish  this  highly  important  end 
the  people  finally  conceived  that  the  whole  subject  could  be 
the  better  and  more  justly  treated  by  legislation  wholly  in 
the  control  of  the  state  legislature  and  such  as  is  authorized 
by  the  provision  of  the  constitution  above  quoted  herein.  So, 
in  considering  said  provision,  keeping  in  mind  the  reasons 
thus  suggested  as  the  animating  cause  of  the  adoption  thereof, 
and  at  the  same  time  keeping  in  view  the  nature  or  character 
of  the  power  with  which  the  legislature  is  thus  invested,  the 
conclusion  seems  to  be  inevitable  that,  by  said  provision,  it 
was  intended,  as  the  petitioner  contends  is  true,  to  clothe  the 
state  legislature  with  sole  and  exclusive  control  and  power, 
so  far  as  legislation  is  concerned,  over  the  fish  and  game  of 
the  state,  and,  therefore,  to  take  from  local  political  subdi- 
visions of  the  state  any  right  which  they  might  have  had  prior 
to  the  adoption  of  said  provision  of  the  constitution  legis- 
latively to  deal  with  or  regulate  the  matter  of  pursuing  fish 
and  game.  Therefore,  our  opinion  is  that  the  language  of 
section  25^4  ^  mandatory  and  not  merely  permissive,  as  the 
use  of  the  auxiliary  verb  **may"  as  among  the  operative  words 
of  the  provision  might,  upon  first  blush,  imply. 

The  word  "may"  as  used  in  a  statute  or  constitution  is 
often  interpreted  to  mean  ** shall''  or  "must."  Such  inter- 
pretation always  depends  largely,  if  not  altogether,  on  the 
object  sought  to  be  accomplished  by  the  law  in  which  that 
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word  18  used.  It  seems  to  'be  the  uniform  rale  that,  where 
the  purpose  of  the  law  is  to  clothe  public  officers  with  power 
to  be  exercised  for  the  benefit  of  third  persons,  or  for  the 
public  at  large — ^that  is,  where  the  public  interest  or  private 
right  requires  that  the  thing  should  be  done — ^then  the  lan- 
guage, though  permissive  in  form,  is  peremptory.  As  was 
said  by  the  supreme  court  of  the  United  States  in  Supervisors 
V.  United  States,  4  Wall.  436,  [18  L.  Ed.  419],  construing  a 
statute  of  the  state  of  Illinois  similarly  phrased  to  the  pro- 
vision in  question  here:  **What  they  [public  officers]  are  em- 
ployed to  do  for  a  third  person,  the  law  requires  shall  be  done. 
The  power  is  given,  not  for  their  benefit,  but  for  his.  It  is 
given  as  a  remedy  to  those  entitled  to  invoke  its  aid."  (See, 
also,  Hayes  v.  County  of  Los  Angeles,  99  Cal.  74,  [33  Pac 
766].) 

But  the  provision  of  the  constitution  in  question  has  been 
given  by  our  own  courts  a  construction  in  accord  with  the 
views  a'bove  expressed.  (Ex  parte  Prindle,  7  Cal.  Unrep.  223, 
[94  Pac.  871].)  In  that  case,  which  was  decided  by  the  dis- 
trict court  of  appeal  of  the  second  district,  so  much  is  said 
which  has  a  direct  bearing  upon  the  question  before  us  here 
that  it  would  extend  this  opinion  to  an  unreasonable  length 
to  attempt  to  reproduce  herein  all  that  is  contained  therein 
which  is  forcibly  pertinent  to  this  case.  It  will  suffice  to  say 
that  the  court  in  that  case  held  that  the  provision  of  the  con- 
stitution under  consideration  is  mandatory,  notwithstanding 
the  employment  of  the  word  "may**  therein. 

In  the  case  of  In  re  Cole,  12  Cal.  App.  290,  [107  Pac.  581], 
while  not  necessary  therein  to  decide  the  question,  this  court, 
nevertheless,  in  considering  the  eflfect  of  s  ction  25^^  of 
article  IV  of  the  constitution,  strongly  intimated  that  its  lan- 
guage and  terms  were  mandatory.  The  court  had  under  con- 
sideration an  ordinance  of  Sonoma  County  prohibiting  the 
catching  of  fish  in  rivers,  streams,  or  sloughs  in  said  county. 
The  ordinance  considered  in  that  case  was  regularly  passed 
by  the  board  of  supervisors  previous  to  the  adoption  into 
article  IV  of  the  constitution  section  25V^,  and  the  court  heUl 
that,  as  the  ordinance  involved  a  valid  act  at  the  time  of  its 
enactment,  and,  as  the  constitutional  provision  was  prospective 
and  not  retroactive  in  its  operation,  said  provision  could  not 
be  held,  in  view  of  article  XXII  of  the  constitution,  to  have 
effected  a  repeal  of  said  ordinance  or  impaired  its  validity 
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in  any  respect.  The  court,  however,  used  this  significant  lan- 
guage: ''The  most  that  could  be  urged  by  the  petitioners  is 
that  the  power  to  regulate  the  pursuit  of  fish  and  game  had 
been  taken  away  from  the  board  of  supervisors  and  given 
exclusively  to  the  legislature." 

In  considering  the  question  before  us,  we  have  not  'been 
unmindful  of  the  fact  that  by  section  11  of  article  XI  of  the 
constitution,  the  people  have  granted  to  the  counties,  cities, 
towns,  and  townships  of  the  state  the  right  to  make  and  en- 
force, within  their  reerpective  limits,  "all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with 
general  laws."  Nor  are  we  antagonistic  to  the  proposition 
that,  although  fish  and  game  constitute  the  property  of  the 
people  of  the  state  in  their  collective  capacity,  the  matter  of 
the  regulation  of  the  pursuit  of  fish  and  game  is  within  the 
police  power  {Ex  parte  Maier,  103  Cal.  476,  [42  Am.  St.  Rep. 
129,  37  Pac.  402]),  and  that  it  would  be  within  the  compe- 
tence of  local  legifidative  boards  to  regulate  that  matter  under 
the  power  granted  to  them  by  said  section  11  of  article  XI 
in  the  absence  of  any  limitation  placed  by  the  people  upon 
the  exercise  by  them  of  said  power,  and  so  long  as  such  legis- 
lation did  not  contravene  any  general  law  of  the  state.  But, 
as  has  been  shown,  and  as  is  clearly  manifest,  the  power  of 
local  boards  to  regulate  or  legislate  upon  the  subjects  of  fish 
and  gamee  has  been  withdrawn  by  the  people  by  their  expres- 
sion in  section  25^  of  the  constitution  and  subsequent  to  the 
delegation  by  them  of  the  power  which  such  local  authorities 
may  exercise  under  section  11  of  article  XI. 

That  the  people  may,  at  any  time,  legally  withdraw  from 
local  authorities  the  power  of  police  or  any  portion  thereof 
which  they  have  by  their  constitution  granted  to  such  authori- 
ties, is  a  proposition  far  beyond  the  realm  of  all  debate.  The 
police  power,  like  the  right  of  eminent  domain,  is  an  attribute 
of  sovereignty.  In  this  country  it  resides  or  inheres  in  the 
sovereignty  of  the  states,  and  sovereignty,  which  means  all  the 
power  inherent  in  a  commonwealth,  is,  generally,  exercised  by 
the  state  itself,  but  it  is  so  exercised  because,  only,  the  power 
has  been  delegated  to  it  by  the  people  of  the  state,  in  whom, 
primarily,  it  resides.  It  therefore  follows  as  a  matter  of 
oourse  that  the  people  may  delegate  or  grant  that  power  to 
any  competent  authority,  to  be  exercised  exclusively  or  con- 
currently with  some  other  authority  or  to  a  limited  extent, 
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with  the  residue  of  the  power  or  its  ultimate  control  in  some 
other  lyodj  or  authority,  or  in  the  people  themselves.  In  the 
case  of  the  fish  and  game  of  the  state,  the  people  have,  as 
seen,  withdrawn  or  taken  from  counties,  cities,  and  towns 
whatever  power  they  might  have  exercised  over  those  subjects 
by  virtue  of  section  11  of  article  XI  of  the  constitution.  This 
they  had  the  right  to  do,  and  in  doing  it  still  left  to  counties, 
etc,  plenary  power  to  make  and  enforce  proper  and  neces^ 
sary  police  regulations  upon  a  variety  of  subjects  coming 
within  the  scope  and  purview  of  the  power  of  police.  It  fol- 
lows that  there  cannot  be  justly  claimed  to  exist  any  incon- 
sistency or  repugnancy  between  section  11  of  article  XI  and 
section  25V^  of  article  IV.  It  is  true,  as  has  been  suggested, 
that  the  legislature  might  not  have  exercised  the  authority 
vested  in  it  by  section  25V2  ot  article  IV,  and  it  is  equally 
true  that  had  it  failed  to  do  so,  it  could  not  be  compelled  by 
any  known  legal  process  to  legislate  upon  the  subject  of  fish 
and  game.  But  this  does  not  mean  that  the  exclusive  power 
to  regulate  the  pursuit  of  fish  and  game  is  not  still  in  that 
body  under  that  provision  of  the  constitution,  or  that  counties 
and  cities,  etc.,  may  regulate  the  matter  on  the  failure  of 
the  legislature  to  exercise  the  right  and  power  so  conferred 
upon  it.  It  is,  under  the  terms  of  the  constitutional  pro- 
vision, solely  for  the  legislature  to  determine  when  and  how 
the  taking  of  fish  and  the  killing  of  game  shall  be  regu- 
lated, as  well  as  to  determine  what  portions  of  the  state  shall 
be  included  within  fish  and  game  districts  and  what  portions 
shall  be  excluded  therefrom  and  not  subject  to  any  regula- 
tions upon  those  subjects. 

We  conclude  from  the  reasons  herein  stated  that  counties, 
cities,  towns,  and  townships  are  no  longer  authorized  to  legis- 
late upon  or  in  any  manner  or  degree  interfere  in  the  matter 
of  the  pursuit  of  fish  and  game ;  that,  consequently,  Ordinance 
No.  118  of  Humboldt  County,  under  and  by  virtue  of  the  pro- 
visions of  which  it  is  sought  to  prosecute  and  punish  the  peti- 
tioner, is  void,  and  that  his  arrest  and  restraint  are,  therefore, 
illegal. 

The  petitioner  is  accordingly  discharged!, 

Ellison,  J.|  pro  tern.,  concurred* 
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[CSt.  No.  1426.    Third  Appellate  Di8triet.~Augiist  14,  1916.] 

JOHN  M.  BOSCUS  et  al.,  Copartners,  Respondents,  ▼. 
CHARLES  H.  WALDMANN  et  al.,  AppeUants. 

Mechanic's  Lien — Fobeclosubb— Pleading — Date  ov  Completion  or 
Building — Sufficibnct  of  Complaint. — In  an  action  to  foreclose 
a  mechanic's  lien,  an  allegation  that  the  building  was  completed 
''on  or  about"  a  specified  date,  which  date  was  less  than  thirty  days 
before  the  alleged  date  of  the  filing  of  the  claim  of  lien,  is  suffi- 
cient to  warrant  proof  of  the  exact  date  of  completion. 

Id. — Completion  of  Contract— ^ufficienct  of  Averment. — An  alle- 
gation in  such  an  action  that  the  building  was  completed  according 
to  the  terms  of  the  contract  sufficiently  shows  that  the  contract 
was  completed. 

Id. — BuiLDiNO  Conteact  —  Omission  to  Pile  Bond  —  Liabilitt  of 
Owner. — ^Under  section  1183  of  the  Code  of  Ovii  Procedure,  as 
amended  in  1911,  it  is  the  duty  of  the  owner  to  exact  from  the 
contractor  a  bond  and  file  the  same  in  the  office  of  the  county 
recorder,  if  he  would  restrict  his  liability  to  laborers,  materialmen, 
or  subcontractors  for  their  claims  to  the  contract  price,  and  where 
he  fails  to  make  such  exaction,  there  is  then  imposed  upon  him  the 
penalty  of  paying  all  liens  to  the  extent  of  the  value  of  the  work 
done  and  materials  furnished. 

Id-— Completion  of  Buhdino  bt  Occupation  —  Omission  to  File 
Notice — Estoppel. — The  owner  of  a  building  is  estopped  from 
claiming  that  the  lien  of  a  claimant  other  than  the  original  con- 
tractor was  not  filed  within  thirty  days  after  occupation  of  the 
building,  where  no  notice  of  such  occupation  was  filed,  as  the 
requirement  of  section  1187  of  the  Code  of  Civil  Procedure  as  to 
the  filing  of  notice  of  completion  applies  as  well  to  the  statutory 
completion  of  a  building  by  occupation,  acceptance,  or  cessation 
of  labor,  as  to  actual  completion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Marcel  E.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Alexander  D.  Keyes,  for  Appellants. 

A.  P.  DessouslaTy,  and  P.  A  Bergerot,  for  Respondents. 

HABT,  J. — ^This  is  an  action  of  foredosure  under  the 
mechanie's  lien  law. 
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On  the  eleventli  day  of  April,  1912,  the  appellants,  the 
Waldmanns,  and  the  defendant,  Marcnse,  entered  into  an 
agreement  in  writing  whereby  the  latter  agreed  to  erect  upon 
certain  real  property  of  the  first  named  parties,  situated  in 
the  city  of  San  Francisco,  a  three-story  frame  building  for 
the  sum  of  $18,915,  which  sum  was  to  be  paid  in  certain  spe- 
cified installments  at  specified  times,  the  last  installment 
($4,728.75)  'being  made  payable  thirty-five  days  iJter  the 
completion  of  said  building.  Said  contract  was  filed  for  rec- 
ord in  the  oflSce  of  the  county  recorder  of  the  city  and  county 
of  San  Francisco  on  said  eleventh  day  of  April,  1912,  but 
there  was  not  filed  with  said  contract  before  the  work  was 
commenced,  or  at  any  other  time,  the  bond  provided  by  section 
1183  of  the  Code  of  Civil  Procedure,  or  any  bond  whatever. 

Immediately  after  the  eleventh  day  of  April,  1912,  the  de- 
fendant, Felix  Marcuse,  commenced  the  erection  of  said  build- 
ing upon  the  real  property  described  in  the  complaint,  in 
pursuance  of  the  terms  of  said  contract  between  him  and 
the  Waldmanns,  and  the  complaint  alleges  that  he  completed 
the  same  ''on  or  about  October  26, 1912 ;  that  no  notice  of  the 
completion  of  said  building  or  contract  was  ever  filed  in  the 
oflSce  of  the  county  recorder  of  said  city  and  county  of  San 
Francisco;  that  all  the  terms  and  conditions  of  said  contract 
to  be  by  said  Felix  Marcuse  kept  and  performed  have  been 
by  him  duly  kept  and  performed."  It  is  averred  that  of  the 
contract  price  for  said  building  not  more  than  the  sum  of 
ten  thousand  dollars  has  been  paid  by  the  Waldmanns  to  said 
Marcuse,  and  that  ''there  ever  since  has  remained  and  still 
remains  due  and  unpaid  from  defendants  [the  Waldmanns] 
...  to  said  Felix  Marcuse,  under  said  contract,  and  for  said 
extra  work  and  materials,  a  sum  exceeding  $10,000.00.'* 

On  the  sixth  day  of  May,  1912,  said  Marcuse,  as  such  con- 
tractor, entered  into  an  agreement  with  the  plaintifEs  by  which 
the  latter  undertook  and  promised  to  do  all  the  plumbing  work 
for  said  building  and  to  install  the  steam-heating  plant  and 
the  radiators  therein,  in  accordance  with  the  plans  and  speci- 
fications adopted  by  the  Waldmanns  and  said  Marcuse,  said 
plans  and  specifications  being  attached  to  and  forming  a  part 
of  the  contract  for  the  erection  of  the  building;  that  plain- 
tiffs by  said  agreement  agreed  to  furnish  all  the  materials 
and  necessary  labor,  to  commence  said  work  at  once,  to  prose- 
cute the  same  without  delay,  and  to  have  said  work  finished 
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as  soon  as  possible ;  that  said  Marcnse  agreed  to  pay  the  plain- 
tifEs  therefor  $2,190,  as  follows:  seventy-five  per  cent  of  the 
work  done  as  the  same  should  progress,  and  the  remaining 
twenty-five  per  cent  thirty-five  days  after  the  completion  of 
the  building. 

It  is  alleged  that,  during  the  course  of  the  erection  of  the 
building,  the  plaintiffs,  at  the  request  of  said  Marcuse,  per- 
formed certain  eirtra  work  and  furnished  certain  extra  mate- 
rials. The  various  and  several  items  of  extra  work  and  ma- 
terials so  performed  and  furnished  are  separately  set  out  and 
described  in  the  complaint,  and  the  total  amount  thereof, 
stated  in  money,  is  $315.65.  There  are  eleven  of  these  items 
of  extra  work  performed  and  extra  materials  furnished,  and 
the  complaint  alleges  that  as  to  the  first  six  items  of  such 
extras  in  the  order  in  which  they  are  set  forth  in  that  plead- 
ing, the  prices  therefor  were  fixed  and  agreed  upon  between 
plaintiffs  and  the  said  Marcuse ;  that  as  to  the  remaining  five 
items  thereof,  no  price  was  fixed  or  agreed  ui>on  for  the  same, 
but  that  the  amounts  claimed  for  the  said  last  five  items  con- 
stitute the  reasonable  value  thereof.  It  is  alleged  that  no 
time  within  which'  said  extra  work  was  to  be  done  was  fixed 
or  agreed  upon,  except  that  it  was  agreed  that  the  same  was 
to  be  done  during  the  course  of  the  erection  of  the  building 
and  as  soon  as  possible,  and  that  no  time  was  fixed  for  the 
payment  to  the  plaintiffs  for  said  extra  work ;  ''that  plaintiffs 
have  further  performed  all  the  conditions  of  said  agreement 
of  May  6, 1912,  to  be  by  thCTa  performed ;  that  said  extra  work 
was  agreed  to  be  done  and  was  actually  done,  and  that  said 
extra  materials  were  furnished  to  be  used  and  were  actually 
used  in  the  construction  of  said  building."  It  is  further 
averred  that  all  said  extra  work  was  done  and  the  extra  mate- 
rials were  furnished  by  the  plaintiffs  upon  the  order  of  said 
Marcuse  and  with  the  consent  of  the  said  defendants,  Charles 
H.  and  Nellie  V.  Waldmann;  ''that  the  said  price  of  $2,190 
is  and  was  the  reasonable  value  of  the  work  provided  by  the 
said  agreement  of  May  6,  1912,  to  be  done  by  plaintiffs." 

It  is  alleged  that  tiie  sum  of  $750  only  has  been  paid  on 
the  price  fixed  in  the  agreement  of  May  6, 1912,  and  that  noth- 
ing has  been  paid  the  plaintiffs  on  account  of  the  extras  afore- 
said, and  that,  with  the  sum  due  on  account  of  said  extras 
added  to  the  balance  remaining  unpaid  and  due  under  the 
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said  written  agreement  of  May  6,  1912,  there  is  now  due  the 
plaintiffs  from  the  appellants  the  total  sum  of  $1,755.65. 

The  complaint  is  in  two  counts.  The  first  alleges  that  the 
plaintiffs  on  the  nineteenth  day  of  November,  1912  (admitted 
by  all  the  parties  to  have  been  the  20th  instead  of  the  19th 
of  November  as  alleged),  filed  their  claim  of  lien,  duly  veri- 
fied, in  the  oflSce  of  the  county  recorder  of  the  city  and  county 
of  San  Francisco.  In  the  second  count  it  is  alleged:  **That, 
on  November  30,  1912,  defendants,  Charles  H.  Waldmann 
and  Nellie  V.  Waldmann,  filed  for  record  in  the  ofiJce  of  the 
county  recorder  of  said  city  and  county  of  San  Francisco 
their  notice  wherein  it  was  stated  that  a  cessation  of  laboi 
on  said  building  had  occurred  October  26,  1912,  and  that,  on 
November  25,  1912,  there  had  been  a  cessation  of  labor  for 
thirty  days;  that  on  December  10,  1912,  plaintiffs,  for  the 
purpose  of  securing  a  lien  for  the  amount  due  them  as  afore- 
said, filed  in  said  recorder's  office  their  claim  of  lien,  duly 
verified  by  the  oath  of  John  M.  Boscus,  one  of  said  plain- 
tiffs," etc. 

A  demurrer  on  both  general  and  special  grounds  interposed 
by  the  defendants  Waldmann  was  overruled,  and  said  defend- 
ants thereupon  answered  the  complaint  specifically  denying 
all  the  averments  of  the  same,  with  the  exception,  however,  of 
paragraph  VI  thereof,  relating  to  the  extra  work  done  and 
the  extra  materials  furnished  by  the  plaintiffs,  and  as  to  said 
extras  they  admitted  that  they  were  done  and  furnished  by 
the  plaintiffs,  but,  it  is  alleged,  upon  an  express  agreement 
that  there  would  be  no  extra  charges  therefor,  some  of  them 
merely  involving  the  correction  of  work  which  was  called  for 
by  the  building  contract  but  which  was  defectively  executed. 

As  separate  and  distinct  defenses  the  answer  in  substance 
alle^res:  1.  That  the  plaintiffs  ceased  to  labor  and  ceased  to 
furnish  materials  in  the  construction  of  said  building  prior 
to  the  eighth  day  of  October,  1912,  and  that  the  claim  of  lien 
set  forth  in  each  of  the  causes  of  action  declared  upon  was 
filed  for  record  more  than  thirty  days  after  the  plaintiffs 
ceased  to  labor  and  ceased  to  furnish  materials  to  be  used  in 
the  construction  of  said  building;  2.  That  the  defendants 
Waldmann,  as  owners,  beean  the  occupation  and  use  of  said 
building  on  the  seventeenth  day  of  October,  1912,  "and  that 
the  claims  of  lien  of  the  said  plaintiffs  were  filed  more  than 
thirty  days  after  such  occupation  and  use  conunenced,  to-wit, 
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on  the  20th  day  of  November,  1912,  and  on  the  10th  day  of 
November,  1912,  respectively,  and  were,  therefore,  filed  for 
record  after  the  time  allowed  by  law  and  these  defendants 
allege  tloat  such  ooeupation  and  use  by  these  defendants  as 
such  owaers  was  open,  notorious  and  continuous." 

Final>y,  answering  both  causes  of  action  relied  upon  by  the 
plaintifi4.  the  answer  points  out  the  requirements  as  to  plumb- 
ing prescribed  by  the  specifications,  and  then  charges  that  the 
plainti£bs  failed  to  comply  with  those  requirements  in  a  num- 
ber of  soecifieally  mentioned  material  particulars. 

The  court's  findings  are  in  substance  as  follows:  That  the 
building*  except  as  to  certain  trivial  imperfections,  involving 
items,  aicgregating,  in  money,  the  sum  of  $17,  for  which  credit 
was  allowed  the  appellants,  was  completed  by  Marcuse  "on 
or  about  October  26,  1912,  and  subsequent  to  October  20, 
1912";  that,  barring  the  trivial  imperfection  referred  to  in 
the  construction  of  said  building,  all  the  terms  and  condi- 
tions of  the  contract  to  be  by  said  Marcuse  kept  and  per- 
formed have  been  by  him  duly  kept  and  performed;  ''that 
ever  since  on  or  about  October  20,  1912,  there  remained,  and 
now  remains,  due  and  unpaid  from  defendants  Charles  H. 
Waldmann  and  Nellie  V.  Waldmann  to  said  Marcuse  under 
said  contract  a  sum  exceeding  $6,500."  It  is  further  found 
that  all  the  terms  of  the  contract  of  May  6,  1912,  between 
Marcuse,  as  agent  of  the  defendants,  and  the  plaintiffs, 
whereby  the  latter  were  to  do  the  plumbing  work  in  and  upon 
said  building,  and  provide  the  labor  and  materials  therefor, 
were  duly  performed  by  the  plaintiffs,  and  that  the  latter 
performed  the  extra  work  and  furnished  the  extra  materials 
alleged  in  the  complaint  and  above  referred  to,  the  said  agree- 
ment of  May  6,  1912,  and  the  extra  work  all  being  executed 
and  performed  according  to  the  specifications  forming  part 
of  the  building  contract.  It  is  also  found  ''that,  on  October 
17,  1912,  defendants  Charles  H.  Waldmann  and  Nellie  V. 
Waldmann  entered  into,  axtd  ever  since  have  been  in,  the 
actual  and  exdu^ve  use  and  occupation  of  said  building/' 

It  was  alleged  in  the  answer  and,  as  seen,  admitted  to  be 
true  by  counsel  for  both  parties,  that  the  first  daim  of  lien  by 
the  plaintiffs  was  filed  on  the  twentieth  day  of  November, 
1912,  and  not  on  the  nineteenth  day  of  Novemiberi  1912,  as 
the  complaint  alleges. 
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It  was  also  admitted  by  the  appellants  that  no  notice  of 
completion  of  the  building  was  ever  filed  by  them,  but  that 
(so  the  plaintiffs  allege  and  admit)  a  notioe  of  cessation  of 
labor  was  filed  on  Novem'ber  30, 1912,  stating  that,  on  Novem- 
ber 25,  1912,  there  had  been  a  cessation  of  labor  for  thirty 
days. 

It  is  alleged  by  the  complaint  and  not  denied  by  the  answer 
that  the  'bond  mentioned  in  section  1183  of  the  Code  of  Civil 
Procedure  was  not  filed  with  the  original  contract  in  the  office 
of  the  county  recorder,  and  thus  the  failure  to  file  such  bond 
was  admitted. 

Upon  the  findings  and  the  admissions  mentioned  the  court 
entered  its  decree,  awarding  the  plaintiff  the  sum  of  $1,738.65, 
or  the  sum  of  $1,755.65  minus  the  said  sum  of  $17  allowed  for 
the  ** trivial  imperfection,*'  decreed  that  the  plaintiffs  were 
entitled  to  a  lien  on  the  real  property  described  in  the  com- 
plaint and  the  building  thereon  and  a  foreclosure  thereof,  and 
a  sale  of  said  property  at  public  auction  to  satisfy  their  claim. 

The  Waldmanns  have  apx>ealed  from  said  judgment  under 
the  alternative  method. 

The  findings  and  the  judgment  are,  as  is  obvious,  based 
upon  the  first  count  of  the  complaint — ^that  is,  the  decree,  in 
accordance  with  the  findings,  adjudged  the  plaintiffs  to  be 
entitled  to  the  lien  and  the  benefits  thereof  filed  on  the  twen- 
tieth day  of  November,  1912,  upon  the  theory  that  the  build- 
ing was  completed  on  the  twenty-sixth  day  of  October,  1912. 

The  contract  between  the  plaintiffs  and  the  original  con- 
tractor, Marcuse,  was  made  and  filed  and  the  work  performed 
and  the  materials  furnished  thereunder  after  the  existing  law 
providing  for  the  enforcement  of  mechanics'  and  laborers' 
liens  was  passed  by  the  legislature  of  1911,  and  hence  by  the 
provisions  of  that  law  must  the  questions  presented  by  this 
appeal  be  tested. 

The  comiplaint,  which  is  not  to  be  indorsed  as  a  perfect 
pleading  in  a  case  of  this  character,  is  nevertheless  sufficient, 
and  states  a  cause  of  action  in  the  first  count,  upon  which  the 
judgment  is  based.  We  shall  not  consider  all  the  objections 
to  which  it  is  ui^ed  that  it  is  amenable.  One  of  these  objec- 
tions may  be  noticed,  however.  It  is  that  the  allegation  that 
the  building  was  completed  according  to  the  terms  of  the  con- 
tract ''on  or  about  October  26,  1912,"  and  that  the  claim  of 
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li^i  was  filed  on  the  nineteenth  dfty  of  November,  1912,  is  too 
indefinite,  and  is  not  equivalent  to  the  statement  that  com*- 
pletion  took  place  within  thirty  days  before  November  19, 
1912.  (Citing  Cohn  v.  Wright,  89  Cal.  86,  [26  Pac.  643].) 
The  case  cited  has  reference  particularly  to  a  finding  in  the 
criticised  language  of  the  complaint  We  think,  however, 
that  the  language  may  and  should  be  held  sufficient  in  a  com- 
plaint in  a  case  of  this  character  to  warrant  proof  of  the 
exact  date,  and  that  no  substantial  injury  to  the  appellants 
could  have  followed  from  the  ruling  on  the  demurrer,  so  far 
as  that  language  of  the  pleading  is  concerned.  It  is  further 
insisted  that  the  com^plaint  was  defective,  in  that  it  alleged 
that  the  building  rather  than  the  contract  was  completed. 
The  complaint,  as  we  have  seen,  declares  that  the  building 
was  completed  according  to  the  terms  of  the  contract,  and 
this  sufficiently  showed  that  the  contract  was  completed,  as- 
suming that  there  is  any  substantial  merit  to  the  distinction 
sought  to  be  drawn  by  appellants.  We  think  the  court  made 
no  error  in  overruling  the  demurrer. 

The  most  important  objection  to  the  judgment,  however,  is 
that  certain  of  the  vital  findings  upon  which  it  is  founded  are 
not  supported  by  the  evidence,  and  this  involves  the  princi- 
pal question  around  which  the  controversy  submitted  here 
revolves  and  upon  which  its  solution  hinges,  viz.,  whether  the 
plaintiffs  filed  their  claim  of  lien — that  of  November  20, 
1912 — ^within  the  time  prescribed  by  the  statute;  and,  fur- 
thermore, whether  said  finding  is  sufficiently  definite  to  con- 
stitute a  clear  and  distinct  finding  of  the  fact  to  which  it  is 
addresBed.  The  appellants  also  attack  the  finding  respecting 
the  extra  work  and  materials  above  spoken  of. 

Section  1183  provides  for  a  lien  in  favor  of  all  persons  for 
labor  performed  upon  or  for  material  used  in  the  construc- 
tion of  any  building,  etc.,  for  the  value  of  the  labor  so  done 
and  the  materials  so  furnished.  This  provision  is  only  de- 
claratory of  the  right  expressly  guaranteed  by  our  constitu- 
tion to  artisans,  mechanics,  laborers,  and  materialmen  to  a 
lioi  upon  property  upon  which  they  have  bestowed  labor  and 
materials  in  the  improvement  thereof  or  the  erection  of  a 
building  thereon.  (Const,  art  XX,  sec.  15.)  The  same  sec- 
tion, however,  further  provides  that  any  person  having  charge 
of  the  oonstruction,  etc.,  of  the  building  or  other  improve- 
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ment,  ''shall  be  held  to  be  the  agent  of  the  owner  for  the  pur- 
poses of  this  chapter,"  thns  binding  the  owner  to  any  sub- 
contracts with  other  persons  in  the  construction  or  repair  of 
the  building  or  other  improvements,  provided,  of  course,  such 
subcontracts  are  within  the  scope  or  the  terms,  conditions, 
and  specifications  of  the  original  contract  A  bond  (hereto- 
fore referred  to)  is  also  provided  'by  this  section.  It  is  the 
duty  of  the  owner  to  exact  this  from  the  contractor  and  file 
the  same  in  the  office  of  the  county  recorder  with  the  contract 
if  he  would  restrict  his  liability  to  laborers  and  materialmen 
or  subcontractors  for  their  claims  to  the  contract  price.  If 
he  fails  to  require  such  bond  to  be  executed  and  filed  and  none 
IS  filed,  there  is  then  imposed  upon  him  ''the  penalty  of  pay- 
ing all  the  liens  to  the  extent  of  the  value  of  the  work  done 
and  materials  furnished."  {Bay stone  Co.  v.  Darling,  171 
Cal.  526,  [154Pac.  15].) 

But  the  provisions  with  which  the  principal  question  here 
is  concerned  are  in  section  1187.  Said  section,  among  other 
things,  provides  that  "every  person  save  the  original  con- 
tractor daiming  the  benefit  of  this  chapter,  within  thirty 
days  after  he  has  ceased  to  labor  or  has  ceased  to  fumi^ 
materials,  or  both ;  or  at  his  option,  within  thirty  days  after 
the  completion  of  the  original  contract,  if  any,  under  which 
he  was  employed,  must  file  for  record  with  the  county  re- 
corder ...  a  claim  of  lien  containing,"  then  follows  a  speci- 
fication of  the  facts  which  the  lien  must  contain  and  recite. 
Said  section  proceeds:  "Any  trivial  imperfection  in  the  said 
work,  or  in  the  completion  of  any  contract  by  any  lien  claim- 
ant, or  in  the  construction  of  any  building,  improvement  or 
structure,  or  of  the  alteration,  addition  to,  or  repair  thereof, 
shall  not  be  deemed  such  a  lack  of  completion  as  to  prevent 
the  filing  of  any  lien ;  and,  in  all  cases,  any  of  the  following 
shall  be  deemed  equivalent  to  a  completion  for  all  the  pur- 
poses of  this  chapter:  the  occupation  or  use  of  a  building  .  .  . 
by  the  owner,  or  his  representative ;  or  the  acceptance  by  said 
owner  or  said  agent,  of  said  building  ...  or  cessation  from 
labor  for  thirty  days  upon  any  contract  or  upon  any  building 
.  .  .  ;  the  filing  of  the  notice  hereinafter  provided  for.  The 
owner  may  within  ten  days  after  completion  of  any  con- 
tract, or  within  forty  days  after  cessation  from  labor  thereon, 
file  for  record  in  the  office  of  the  county  recorder  .  •  •  a 
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notice  setting  forth  the  date  when  the  same  was  completed, 
or  on  which  cessation  from  labor  occarred,  together  with  his 
name  and  the  nature  of  his  title,  and  a  description  of  the 
property  sofScient  for  identification,  which  notice  shall  be 
verified  by  himself  or  some  other  person  on  his  behalf.  .  .  . 
In  case  such  notice  be  not  so  filed  then  the  said  owner  and 
all  persona  deraigning  title  from  or  claiming  any  interest 
through  him  shall  be  estopped  in  any  proceedings  for  the 
foreclosure  of  any  lien  provided  for  in  this  chapter  from 
maintaining  any  defense  therein  based  on  the  ground  that 
said  lien  was  not  filed  within  the  time  provided  in  this  chap* 
ter;  provided,  that  all  claims  of  lien  must  be  filed  within 
ninety  days  after  the  completion  of  any  building,"  etc. 

It  is  not  contended,  nor  could  it  be  successfully,  that  under 
section  1187  a  lien  claimant,  other  than  the  original  contrac- 
tor, may  not  file  his  lien  within  thirty  days  after  the  happen- 
ing of  any  one  of  two  events,  viz. :  1.  After  he  has  ceased  to 
la;bor  or  ceased  to  furnish  materials,  as  the  case  may  be,  or 
both,  if  he  has  both  performed  the  labor  and  furnished  the 
materials;  2.  After  the  completion  of  the  original  contract. 
The  appellants  do  contend,  however,  that  the  plaintifiEs  should 
have  filed  their  lien  within  thirty  days  after  the  seventeenth 
day  of  October,  1912,  the  date  upon  which  it  is  found  by  the 
court  that  the  Waldmanns,  owners  of  the  property,  entered 
into  the  occupation  of  the  building.  The  argument  is  that  a 
lien  claimant,  other  than  the  original  contractor,  must  file  his 
claim  of  lien,  within  thirty  days  after  the  first  act  constitut- 
ing a  completion  of  the  building,  whether  it  be  an  actual  or 
only  a  statutory  completion,  and  that  if  he  fails  to  do  so, 
then  his  right  to  a  lien  is  lost.  To  be  more  explicit,  the  argu- 
ment is:  That,  if  a  completion  is  effected,  either  by  occupa- 
tion or  a  cessation  from  labor  or  by  acceptance,  the  time  for 
the  filing  of  the  lien  begins  to  run  on  that  day,  and  the  claim- 
ant  cannot  then  claim  the  right  to  file  his  lien  within  thirty 
days  after  the  building  has  actually  been  completed,  if  such 
actual  completion  occurs  on  a  date  subsequent  to  the  comple- 
tion by  occupation  or  by  acceptance  or  by  cessation  from 
labor,  as  the  case  may  be. 

In  reply  to  the  proposition  so  advanced,  the  plaintiffs  say 
that,  even  if  it  be  true  that  in  this  case  the  occupation  and 
use  of  the  building  constituted  a  statutory  or  constructive  and 
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not  an  actual  completion  of  the  building,  the  defendants  were, 
nevertheless,  required  to  file  the  notice  of  completion  required 
by  section  1187,  and,  having  failed  to  file  such  notice,  they 
are  now  estopped,  under  the  terms  of  said  section,  from  main- 
taining any  defense  in  this  action  ^' based  on  the  ground  that 
said  lien  was  not  filed  within  the  time  provided  in  this  chap- 
ter." The  defendants  argue,  however,  that  the  provision  with 
regard  to  the  notice  of  completion  to  be  given  applies  solely 
to  an  actual  completion  and  not  to  the  statutory  or  con- 
structive completion. 

In  the  case  of  Roy  stone  Co.  v.  Darling,  171  Cal.  526,  [154 
Pac.  15],  the  supreme  court,  for  the  first  time  because  it  was 
the  first  case  calling  for  it,  elaborately  reviewed  the  lien  law 
of  1911,  which  constitutes  a  general  revision  of  the  law  there- 
tofore existing  upon  that  subject  in  this  state.  In  that  case, 
through  Mr.  Justice  Shaw,  the  scope,  the  intent,  and  the 
meaning  of  the  several  provisions  of  that  statute  were  thor- 
oughly explored  and  lucidly  exposed  and  explained.  The 
question  as  to  the  application  of  the  requirement  of  the  statute 
that  notice  shall  be  given  of  the  completion  of  the  building 
to  the  several  events  constituting  the  equivalents  of  comple- 
tion, when  actual  completion  has  not  been  effected,  did  not 
arise  in  that  case.  And,  since  the  amendment  of  section  1897 
(Stats.  1897,  p.  202),  whereby,  for  the  first  time,  provision 
for  notices  of  completion  and  cessation  from  labor  were  in- 
corporated into  that  section,  the  proposition  has  been  touched 
upon  in  but  one  case,  Meyer  v.  City  Street  Improvement  Co., 
164  Cal.  645,  648,  [130  Pac.  215],  which  was  decided  before 
the  revision  of  1911,  whereby,  however,  no  change  was  made 
in  respect  of  the  requirement  of  notices  prescribed  by  the  1897 
amendment.  In  that  case  the  court  uses  language  strongly 
intimating,  if  not  directly  deciding,  that  notices  should  be 
filed  in  all  cases.  The  precise  language  of  the  court  is:  *'The 
first  paragraph  requires  a  notice  of  completion  to  be  filed  by 
the  owner  in  every  case  in  which  a  lien  m4iy  be  filed  under 
section  1183.'' 

And  no  sound  reason  has  been  suggested  in  the  briefs,  and 
none  has  occurred  to  us,  for  holding  that  the  requirement  as  to 
notice  was  not  intended  as  well  to  apply  to  the  statutory  com- 
pletion of  a  building  as  to  the  actual  completion  thereof.  * '  The 
words  'shall  be  equivalent  to  a  completion'  mean  shall  be  equal 
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in  legal  effect  to  a  completion ;  that  is,  shall  be  treated  for  the 
purpose  of  filing  a  lien,  as  an  actual  completion."  {KercKhoff- 
Cuzner  MiU  &  Lumber  Co.  v.  Olmstead,  85  Cal.  80,  84,  [24 
Pac.  648].)  The  object  of  the  statute  in  requiring  notice  to 
be  given  in  any  case  is  not  only  to  prevent  the  filing  of  prema- 
ture liens,  and  thus  the  unseasonable  and  unnecessary  embar- 
rassment of  the  property  of  the  owner,  but,  principally,  to  pro- 
tect the  claimant  from  losing  his  right  to  a  lien  or  suffering  it 
to  lapse  by  default,  due  to  his  want  of  knowledge  of  some  sort 
of  the  date  on  which  the  time  within  which  he  is  required  to  file 
his  lioi  has  commenced  to  run,  so  that  he  may  preserve  and 
have  the  benefit  of  the  remedy  granted  to  him  by  the  constitu- 
tion. The  legislature  certainly  could  not  have  intended  that 
lien  claimants,  in  the  cases  of  statutory  completion,  other  than 
those  where  the  owner  is  required  to  file  a  notice,  should  be  com- 
pelled to  exercise  constant  vigil  over  the  movements  of  the 
owner  to  see  whether  he  had  commenced  occupation  of  the  build- 
ing or  had  accepted  it  before  its  actual  completion.  Indeed,  it 
would  be  impossible  for  the  claimant  to  know  whether  occupa- 
tion before  actual  completion  had  taken  place,  since,  clearly, 
"occupation"  within  the  meaning  of  the  statute  involves  not  a 
question  of  fact  alone,  but  also  a  question  of  law.  An  owner, 
for  reasons  of  convenience,  might  enter  into  the  occupation  of  a 
building  while  it  is  still  in  course  of  completion,  with  the  under- 
standing that  it  is  not  then  to  be  accepted  and  that  the  work 
of  completion  shall  be  proceeded  with.  Hence,  occupation  is 
a  question  of  law  to  be  determined  upon  the  circumstances  un- 
der which  it  occurs.  The  argument  that,  following  out  to  its 
logical  conclusion  that  the  provision  as  to  notice  applies  to  all 
the  events  constituting  a  constructive  completion,  would  lead 
to  the  absurdity  of  requiring  notice  to  be  given  of  the  filing 
of  the  notice  of  the  completion  of  a  contract  or  of  the  cessation 
from  labor,  is  far-fetched  and  fallacious.  The  notice  of  the 
completion  of  the  building,  or  of  the  cessation  from  labor,  is 
itself  notice  of  the  event.  The  effect  of  filing  a  notice  of  the 
completion  of  a  building  in  the  office  of  the  county  recorder  is, 
it  is  true,  only  to  give  constructive  notice  of  that  fact,  but  it  is 
the  legal  and  common  method  for  giving  such  notice,  and  by 
it  parties  whose  rights  in  the  subject  to  which  the  notice  re- 
lates are  affected  are,  according  to  the  legislative  judgment, 
the  more  likely  to  obtain  actual  knowledge  of  the  facts  which 
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the  notice  must  contain.  But,  whether  they  do  or  do  not  ac- 
quire actual  knowledge  of  the  fact  or  facts  which  the  notice 
must  contain,  there  should  be,  as  a  matter  of  public  policy, 
some  legal  foundation  for  charging  them  with  notice,  which 
cannot  be  done  where  the  act  as  to  which  some  kind  of  notice 
should  'be  had  is  left  to  the  capriciously  exercised  option  of  an 
individual. 

It  follows  from  the  views  thus  ventured  that,  conceding  it  to 
be  true  that  lien  claimants  must  file  their  claims  of  lien  within 
thirty  days  after  the  happening  of  the  first  act  which  con- 
stitutes a  completion,  whether  the  same  be  actual  or  statu- 
tory, or,  in  other  words,  that  they  cannot  exercise  the  option 
of  filing  their  liens  within  thirty  days  after  any  one  of  sev- 
eral events  of  completion  which  have  occurred  on  different 
dates,  the  plaintiffs  were  not  bound  by  the  fact  of  the  oc- 
cupation of  the  building  on  the  17th  of  October,  assuming 
that  such  occupation  amounted  to  the  completion  of  the  build- 
ing within  the  contemplation  of  the  statute  in  such  case. 
They,  in  other  words,  could  not  be  charged  with  notice  of 
such  completion,  and  even  if  they  had  been  shown  to  have 
had  actual  knowledge  of  the  fact,  the  defendants,  under  the 
express  and  mandatory  terms  of  the  statute,  would  have  been 
estopped  from  basing  any  defense  against  the  assertion  of 
their  right  to  the  lien  on  the  ground  of  the  failure  to  file 
the  same  within  time. 

It  further  follows  from  the  views  above  expressed  that  the 
finding  that  '*on  October  17,  1912,  defendants,  Charles  H. 
Waldmann  and  Nellie  V.  Waldmann,  entered  into,  and  ever 
since  have  been  in  the  actual  and  exclusive  use  and  occupa- 
tion of  said  building,"  was  wholly  unnecessary,  and  indeed, 
supererogatory,  and  is,  therefore,  immaterial,  assuming  that 
the  finding  was  intended  to  declare  as  a  fact  that  the  build- 
ing or  contract  had  been  constructively  completed  by  occu- 
pation* 

The  lien  upon  which  the  plaintiffs  rely,  however,  has  refer- 
ence to  the  actual  completion  of  the  building  on  the  twenty- 
sixth  day  of  October,  1912.  This  lien,  as  we  have  seen,  was 
filed  on  the  twentieth  day  of  November,  1912,  and  is  the  lien 
pleaded  in  the  first  count  of  the  complaint  and  the  one  to 
which  the  court  found  the  plaintiffs  to  be  entitled. 

As  above  stated,  it  is  contended  by  the  appellants  that  the 
evidence  does  not  support  the  finding  that  the  building  was 
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actually  completed  on  the  twenty-sixth  day  of  October,  1912. 
The  record  does  not  support  the  contention. 

The  defendant,  C.  H.  Waldmann,  testified  that  the  last 
work  done  on  the  building  was  by  the  painter  on  the  twenty- 
sixth  day  of  October,  1912.  On  that  day  he  did  some  work 
of  painting  on  the  house.  It  required  him  about  two  hours 
to  do  the  work.  This  work  was  done,  it  is  to  be  assumed, 
in  pursuance  of  the  building  contract  or  the  specifications 
attached  thereto  as  a  part  thereof.  The  court  was  justified 
from  this  testimony  in  finding,  as  it  did,  that  the  building 
was  completed  on  the  twenty-sixth  day  of  October.  So  long 
as  the  work  performed  was  called  for  by  the  contract  and 
essential  to  the  completion  of  the  building,  the  extent  of  the 
work  or  the  length  of  time  required  to  do  it  is  wholly  imma^ 
terial,  for  in  such  case  the  last  stroke  of  the  painter's  brush 
marked  the  time  of  the  completion.  It  may  be  true  that 
if,  when  the  lien  was  filed  and  it  was  sought  to  enforce  it 
through  a  judicial  decree,  the  two  hours'  work  of  the  painter 
was  still  unfinished,  and  such  work  constituted  all  that  was 
necessary  to  complete  the  building  according  to  the  terms 
and  conditions  of  the  contract  and  specifications,  the  omis- 
sion to  do  that  work  might  justly  be  treated  as  a  **  trivial 
imperfection"  in  the  work  of  completion;  but  this  argues 
nothing  against  the  proposition  above  stated  that  the  finish- 
ing of  the  work  of  painting  marked  the  date  of  the  actual 
completion  of  the  building,  said  work  being  all  that  was  neces- 
sary actually  to  complete  it 

But  there  is  some  other  testimony,  or,  strictly  speaking, 
an  admission  by  the  appellants,  which  tends  to  support  the 
finding  that  the  building  was  actually  completed  on  the 
twenty-sixth  day  of  October.  The  complaint,  in  the  second 
cause  of  action  therein  stated,  alleges  that  the  appellants, 
on  the  thirtieth  day  of  November,  1912,  filed  for  record  in 
the  office  of  the  county  recorder  of  the  city  and  county  of 
San  Francisco  their  notice  "wherein  it  was  stated  that  a 
cessation  of  labor  on  said  building  had  occurred  October  26, 
1912,"  etc.  This  averment  is  not  denied  by  the  answer,  and 
it  therefore  stands  in  the  record  as  an  admitted  fact.  It 
matters  not  what  the  purpose  of  the  filing  of  said  notice  by 
appellants  or  the  pleading  of  the  fact  by  the  plaintiffs  was; 
the  fact  is  consistent  with  and  supports  the  finding  that  the 
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building  was  actually  completed  on  October  26tb,  and  it  con- 
stituted a  fact  in  tbe  case  whicb  it  was  competent  and  proper 
for  the  court  to  consider  in  reaching  a  conclusion  upon  the 
question  of  actual  completion. 

But  it  is  further  insisted,  with  respect  to  the  finding  of 
actual  completion,  that  it  constitutes  no  finding  at  all  upon 
that  question,  inasmuch  as  the  finding  does  not  definitely  fix 
the  date  upon  which  the  actual  completion  occurred.  The 
finding  is,  as  seen,  that  the  building  *'was  duly  completed 
and  constructed,  except  for  a  triyial  imperfection  in  such 
construction,  by  Felix  Marcuse,  according  to  the  terms  of 
the  contract  ...  on  or  about  October  26,  1912,  and  subse- 
quent to  October  20,  1912." 

The  finding  would  ordinarily  be  held  to  be  rather  indefinite 
and  perhaps  would,  standing  alone,  be  insufficient  to  support 
the  judgment.  But,  as  has  been  shown,  the  appellants  ad- 
mitted that  there  was  a  cessation  from  labor  on  October 
26th,  and  this  admission  must  be  viewed  as  a  part  of  the 
findings.  And  viewed  as  a  part  of  the  findings  and  con- 
sidered with  the  finding  above  referred  to,  it  becomes  reason- 
ably clear  and  certain  from  the  findings  that  the  actual  com- 
pletion of  the  building  occurred  on  the  twenty-sixth  day  of 
October.  But  we  think  that  the  phrase  "on  or  about" 
should  be  held  to  mean  either  the  day  mentioned  or  a  day  in 
very  near  proximity  thereto.  It  cannot  reasonably  be  held  to 
mean,  in  other  words,  if  not  the  day  designated,  a  day  ten, 
fifteen,  or  twenty  days  therefrom.  Ordinarily,  it  is  under- 
stood to  refer  to  a  day  or  two  before  or  subsequent  to  the 
day  specifically  named.  The  lien  of  the  plaintiffs  was  filed 
on  the  twentieth  day  of  November,  1912 ;  the  finding  declares 
that  the  building  was  completed  subsequent  to  the  twentieth 
day  of  October,  and  *'on  or  about"  or  within  a  day  or  two 
of  the  twenty-sixth  day  of  October.  In  this  view,  the  finding 
makes  it  reasonably  clear  and  definite  that  the  lien  was  filed 
within  thirty  days  after  the  completion  of  the  building. 

The  next  objection  is  that  the  finding  as  to  the  extra  work 
done  and  extra  materials  furnished  by  the  plaintiffs,  and  as 
to  the  reasonableness  of  the  value  of  the  same,  does  not  de- 
rive sufficient  support  from  the  evidence. 

We  cannot,  at  the  expense  of  extending  this  opinion  be- 
yond its  present  length,  reproduce  herein  testimony  or  the 
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substance  thereof  which  we  think  sustains  the  finding  referred 
to.  It  must  suffice  for  us  to  say  that  we  have  carefully  ex- 
amined the  testimony  and  therefrom  have  been  convinced 
that  the  court  was  amply  justified  in  making  said  finding. 

There  are  no  other  points  requiring  special  notice. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  12, 1916. 


[CiT.  No.  1826.    First  Appellate  Distriet.— Angnst  15,  1916.] 

GEORGE  SELLERS,  Appellant,  v.  SOLWAY  LAND  COM- 
PANY  (a  Corporation),  et  al.,  Defendants;  BALFOUR, 
GUTHRIE  &  CO.  (a  Copartnership),  et  al.,  Respond- 
ents. 

BxAL  Estate  Bbokxrs  —  Oral  Aobebmxnt  to  Shabb  Commissions  — 

8TATUTK  OF  FbAUDS — 8E0TI0N  1624,  SUBDIVISION   6,  GiVIL  CbDB. — 

The  provisioii  of  subdivifiioii  6  of  section  1624  of  the  Civil  Code 
fvas  onlj  designed  to  protect  owners  of  real  estate  against  unfounded 
claims  of  brokers,  and  does  not  extend  to  agreements  between 
brokers  to  co-operate  in  making  sales  for  a  share  of  the  commissions. 

Id.  —  Contract  Between  Bxal  Estate  Brokers  —  Agreement  to  Pat 
SpEcmo  Compensation — Authoritt  to  Execute  Contract — ^Writ- 
INO  Essential. — ^A  contract  made  bj  the  manager  of  the  land  and 
loan  department  of  a  real  estate  partnership  agreeing  to  paj  a 
second  broker  a  specific  amount  of  monej  for  the  procuring  of  a 
purchaser  for  land  for  the  sale  of  which  the  copartnership  were  the 
agents,  is  void,  where  the  authority  of  the  person  signing  the  con- 
tract on  behalf  of  the  partnership  is  not  in  writing. 

Id. — Action  on  Contract  —  Plea  of  Statute  of  Frauds  —  Knowledge 
OF  Rendition  of  Services — ^Lack  of  Estoppel. — In  an  action  to 
recoyer  upon  such  a  contract  the  copartnership  is  not  estopped  from 
setting  up  the  statute  of  frauds,  by  reason  of  the  fact  that  it  know- 
ingly held  the  signer  of  the  contract  out  to  the  world  as  having  the 
authority  he  assumed,  and  of  its  knowledge  that  such  employee  was 
dealing  with  the  plaintiff,  and  had  performed  services  under  the 
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iBmlid  eontraet,  where  it  also  appears  that  the  sale  was  made  with- 
out knowledge  that  the  plaintiff  was  interested  other  than  bj  a 
rerbal  notification  made  some  time  previooslj  that  he  was  endeaTor- 
ing  to  sen  the  land  to  the  purchasers. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tiie 
City  and  County  of  San  Francisco.    A.  E.  Oraupner,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  BodgerSy  A.  P.  Bray,  and  Sterling  Carr,  for  A.ppel- 
lant 

McCutchcn,  Olney  &  Willard,  and  J.  M.  Mannon,  Jr.,  for 
Respondents. 

LENNON,  P.  J. — In  this  action  the  plaintiff  sued  the  de- 
fendants for  the  sum  of  $6,250,  alleged  to  be  due  as  a  com- 
mission  upon  the  sale  of  a  large  ranch  in  Contra  Costa 
County,  the  complaint  alleging  that  said  sale  was  made 
through  the  efforts  of  the  plaintiff  under  the  contract  here- 
after set  out.  The  land  was  the  property  of  the  defendant 
Solway  Land  Company,  and  was  being  managed  and  handled 
by  the  defendants  Balfour,  Guthrie  &  Co.,  a  copartnership^ 
consisting  of  a  number  of  individuals,  some  of  whom  are 
named  as  defendants,  and  upon  the  sale  referred  to  the  co- 
partnership received  a  commission  of  two  and  one  half  per 
cent  upon  its  sale  price  of  one  hundred  and  thirty  thousand 
dollars,  to  wit,  the  sum  of  $3,250,  as  compensation  for  the 
care  of  the  ranch  during  a  certain  period  and  for  its  sale. 
The  agency  of  the  defendants,  Balfour,  Guthrie  &  Co.,  was, 
however,  unknown  to  the  plaintiff,  and  the  complaint  charges 
them  as  owners.  At  the  conclusion  of  the  evidence  a  motion 
of  defendant  Solway  Land  Company  to  dismiss  as  to  it  was 
granted,  and  no  question  is  raised  as  to  the  correctness  of 
the  court's  action  in  this  regard.  Hereafter  in  this  opinion 
the  term  **  defend  ants"  will  refer  only  to  Balfour,  Guthrie 
&Co. 

The  negotiations  between  the  plaintiff  and  the  defendants 
for  his  contract  were  conducted  by  him  with  one  R.  F.  Mc- 
Leod,  an  employee  of  the  defendants  and  the  manager  of  a 
department  of  their  business  known  as  the  land  and  loan 
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department.    The  contract  was  signed  by  McLeod  on  behalf 
of  the  defendants  and  is  in  the  following  terms : 

''San  Francisco,  22nd  Sept.,  1909. 
"Mr.  Geo.  Sellers, 

"Oakley,  Cal. 
''Dear  Sir: 

"Replying  to  your  letter  of  2l8t  inst.,  the  price  we  are 
asking  for  the  Solway  ranch  is  $125,000,  including  stock  and 
implements  and  interest  in  the  pumping  plant.  We  would 
be  willing  to  accept  one-half  cash  and  carry  the  balance  at 
6%  net  for  a  reasonable  time.  We  will  pay  5%  commission 
on  the  above  price  to  the  party  eflEecting  a  sale. 

"You  are  no  doubt  aware  that  part  of  the  ranch  is  rented 
to  Japanese  for  potatoes,  etc.,  and  possession  of  same  cannot 
be  given  until  expiry  of  the  lease  this  fall. 

"Yours  truly, 
"Balpotjb,  Guthrie  &  Co. 
"Per  (Signed)  B.  F.  McLbod. 
"P.  S.— There  is  about  1700  acres  altogether." 

(It  may  be  said  parenthetically  that  at  the  time  of  the  sale 
the  price  of  the  property  had  been  increased.) 

It  is  an  established  fact  in  the  case,  and  not  disputed,  that 
the  authority  from  the  defendants  to  McLeod  to  enter  into 
this  contract  was  not  conferred  in  writing.  The  action  hav- 
ing been  dismissed  as  to  the  defendant  Solway  Land  Com- 
pany, the  remaining  defendants  at  the  conclusion  of  the 
trial  moved  that  the  jury  be  directed  to  return  a  verdict  in 
their  favor,  upon  the  ground  of  the  lack  of  written  authority 
to  McLeod,  section  2309  of  the  Civil  Code  requiring  that  an 
authorization  to  an  agent  to  enter  into  a  contract  required 
to  be  in  writing  must  itself  be  evidenced  by  a  written  instru- 
ment. This  motion  was  also  granted,  and  the  jury  there- 
apon  returned  its  verdict  in  favor  of  the  defendants.  From 
the  judgment  entered  thereon  the  plaintiff  takes  this  appeal. 

In  support  of  his  appeal  plaintiff  urges  that  the  court 
erred  in  directing  the  jury  to  find  in  defendants'  favor  for 
two  principal  reasons,  viz.,  first,  that  the  plaintiff's  contract 
being  one  between  broker  and  broker,  is  not  governed  by 
section  1624,  subdivision  6,  of  the  Civil  Code,  and  that  there- 
fore McLeod 's  authority  to  enter  into  it  was  not  required 
to  be  in  writing;  and,  second,  even  if  the  contract  sued  upon 


Digitized  by  VjOOQ IC 


262  Sellbbs  v.  Solway  Land  Co.     [31  Cal.  A  pp. 

be  one  that  is  govemed  by  said  section,  the  conduct  of  the 
defendants  in  reference  thereto  estops  them  from  availing 
themselves  of  the  bar  of  the  statute. 

The  authorities  in  this  state  holding  that  an  oral  contract 
between  brokers  whereby  one  employs  or  secures  the  co- 
operation of  another  to  sell  real  estate  is  valid  and  enforce- 
able, may  be  roughly  divided  into  three  classes.  The  first 
class  comprises  cases  where  the  brokers'  agreement  was 
purely  and  simply  one  of  partnership,  such  as  Coward  v. 
Clanton,  79  Cal.  23,  [21  Pac.  359],  Oorham  v.  Heiman,  90 
Cal.  346,  [27  Pac.  289] ,  Bates  v.  Babcock,  95  Cal.  479,  [29 
Am.  St.  Rep.  133,  16  L.  B.  A.  745,  30  Pac.  605],  and  Baker 
V.  Thompson,  14  Cal.  App.  176,  [111  Pac.  373] ;  the  second 
comprises  cases  where  the  agreement  of  the  brokers  was  to 
divide  between  them,  either  equally  or  in  a  stated  propor- 
tion, a  commission  or  compensation  to  be  received  by  one 
of  them  from  the  owner  of  the  land  to  be  sold,  such  as  Casey 
V.  Richards,  10  Cal.  App.  57,  [101  Pac.  36] ,  Hageman  v. 
O'Brien,  24  Cal.  App.  270,  [141  Pac.  33],  Reynolds  v.  Jack- 
son, 25  Cal.  App.  490,  [144  Pac.  305] ,  Hellings  v.  Wright, 
29  Cal.  App.  649,  [156  Pac.  365] ,  Jenkins  v.  Locke-Paddon 
Co.,  30  Cal.  App.  52,  [157  Pac.  537] ;  and  the  third  class 
consists  of  cases,  two  in  number,  in  which  one  broker,  hav- 
ing a  contract  from  the  owner  to  sell  real  property,  has 
agreed  with  a  second  broker  to  pay  him  for  his  services  either 
in  procuring  a  buyer  for  the  property  or  assisting  in  that 
end — ^those  cases  being  Savmders  v.  Yoakum,  12  Cal.  App. 
543,  [107  Pac.  1007],  and  Johnston  v.  Porter,  21  Cal.  App. 
97,  [131  Pac.  69]. 

In  the  case  at  bar  the  contract,  as  we  have  seen,  is  one  to 
pay  a  specific  amount,  viz.,  five  per  cent  on  the  purchase 
price,  for  the  procuring  of  a  purchaser,  and  would  fall 
within  the  last-named  classification  and  be  govemed  by  the 
authority  of  those  cases,  unless  it  contains  elements  differ- 
entiating it  from  them  and  making  inapplicable  the  rule 
therein  followed. 

The  leading  case  in  this  state  upon  the  question  is  Oorham 
v.  Eeimam^,  90  CaL  358,  [27  Pac.  289],  and  which  has  been 
cited  in  practically  every  decision  upon  the  subject  which 
has  since  been  rendered.  The  agreement  there  was  between 
brokers  to  co-operate  in  the  selling  of  a  mine  and  to  divide 
commissions,  and  the  court  referring  thereto  used  this  lan- 
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gnage:  **  Counsel  seem  to  rely  on  section  1624  of  the  Civil 
Code,  subdivision  6.  But  clearly  that  provision  was  only 
designed  to  protect  owners  of  real  estate  against  unfounded 
claims  of  brokers.  It  does  not  extend  to  agreements  between 
brokers  to  co-operate  in  making  sales  for  a  share  of  the  com- 
missions.'' It  will  be  seen  upon  examination  that  all  the 
cases  in  the  first  and  second  classification  made  above  dealt( 
with  agreements  between  brokers  to  co-operate  in  the  com- 
mon object  of  procuring  a  purchaser  for  real  property,  and- 
come  squarely  within  the  authority  of  OorJiam  v.  Heiman. 

With  regard  to  the  remaining  two  cases,  it  appears  that  in 
Saunders  v.  Yoakvm,  supra,  **  defendant  agreed  with  plain- 
tiflE  that  if  he  would  procure  a  purchaser  for  any  or  all  of 
the  property,  he  would  pay  to  the  plaintiff  a  commission  in 
the  event  of  a  sale."  Plaintiff  performed  his  agreement, 
and  the  defendant  received  a  commission  of  one  thousand 
two  hundred  dollars,  and  refused  to  pay  plaintiff  for  his 
services.  The  latter  thereupon  brought  suit,  and  recovered 
four  hundred  dollars  as  the  value  thereof.  Upon  appeal 
the  contention  of  the  defendant  that  the  contract  was  void 
because  not  in  writing  was  overruled  upon  the  authority 
of  the  leading  case  above  cited,  the  court  construing  the 
agreement  to  be  one  between  brokers  to  co-operate  in  mak- 
ing a  sale  for  a  share  of  the  commission,  and  referring  to  the 
services  of  the  plaintiff  as  being  rendered  ''in  assisting  the 
defendant  to  earn  his  commission." 

In  the  second  case — Johnston  ▼.  Porter  et  al. — ^it  ap- 
pears that  Johnston,  the  plaintiff,  introduced  the  purchaser 
of  the  property  to  the  defendant  Morey,  who  was  acting  as 
the  agent  of  the  owner,  and  also  assisted  in  conducting  the 
negotiations  which  resulted  in  a  sale.  Morey  orally  agreed 
to  compensate  Johnston  for  his  services.  Upon  the  conclu- 
sion of  the  sale  Morey  received  a  commission  of  $2,250,  out 
of  which  he  offered  to  pay  Johnston  $250.  Johnston  being 
dissatisfied  with  the  amount  tendered  by  Morey,  brought 
suit  upon  the  oral  agreement  for  the  reasonable  value  of 
his  services.  The  court  allowed  a  recovery  of  one  thousand 
five  hundred  dollars  out  of  $2,250  received  by  Morey.  Upon 
appeal  the  judgment  was  sustained,  this  court  construing 
the  agreement  between  Morey  and  Johnston  as  being  one 
between  two  brokers  to  co-operate  in  the  sale  of  real  estate, 
using  this  language:    ''Subdivision  6  of  section  1624  of  the 
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Civil  Code,  which  declares  an  agreement  authorizing  or 
employing  an  agent  or  broker  to  sell  real  estate  for  a  com- 
pensation or  commission  to  be  invalid  unless  reduced  to 
writing,  was  designed  only  for  the  protection  of  real  estate 
owners  against  the  unfounded  claims  of  brokers ;  and  it  was 
never  intended  to  be  applied  to  contracts  between  brokers 
co-operating  in  the  sale  of  real  property  and  agreeing  to 
share  commissions  earned  as  the  result  of  such  sale,"  citing 
Gorhcun  v.  Heiman,  supra. 

If  it  be  the  law  in  this  state,  as  stated  in  Gorham  v.  Het- 
nuin,  that  the  section  of  the  code  under  consideration  ''was 
only  designed  to  protect  owners  of  real  estate  against  un- 
founded claims  of  brokers,"  then  the  authorization  to  the 
employee  of  the  defendants  McLeod  did  not  need  to  be  in 
writing.  But,  as  was  said  in  the  later  case  of  Aldis  v. 
Schleicher,  9  Cal.  App.  372,  [99  Pac.  526],  that  section  is 
•'equally  applicable  to  any  contract  whereby  one,  whether 
owner  or  not,  employs  another  to  effect  a  sale  of  real  estate, 
and  agrees  unconditionally  to  pay  a  stipulated  sum  for  the 
performance  of  such  services." 

It  will  be  observed  that  in  Gorham  v.  Heiman,  in  which 
the  rule  was  first  laid  down  that  the  provisions  of  subdi- 
vision 6  of  section  1624  of  the  Civil  Code  apply  only  to 
contracts  between  the  owners  of  real  estate  and  brokers,  the 
contract  there  being  considered  was  literally  an  agreement 
between  brokers,  dealing  with  each  other  as  such,  to  unite 
their  efforts  in  the  disposal  of  a  mine,  and  to  divide  the 
compensation  to  be  earned  in  the  event  of  success,  and  that 
there  was  no  employment  by  one  of  the  other.  Evidently 
such  a  contract  was  one  of  partnership,  and  did  not  come 
within  the  terms  of  the  section,  whether  the  legislative  in- 
tent in  enacting  it  was  merely  to  protect  owners  of  real 
estate  or  its  scope  was  much  broader.  As  already  pointed 
out,  the  cases  following  Gorham  v.  Heiman,  with  the  excep- 
tion of  the  two  noted,  all  dealt  with  agreements  between 
brokers  to  divide  commissions  to  be  received  as  the  result 
of  their  joint  efforts ;  and  even  in  those  two,  while  the  agree- 
ment as  to  the  compensation  of  the  complaining  broker  was 
more  in  the  nature  of  a  direct  promise  by  the  other  to  com- 
pensate him  for  services  already  or  thereafter  to  be  ren- 
dered, it  is  still  apparent  that  they  dealt  with  each  other 
as  agents,  that  they  were  both  interested  in  the  result  of  their 
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eomnioii  efTorts,  and  that  the  compensation  agreed  to  be 
paid,  or  allowed  by  the  court,  was  a  part  only  of  the  com- 
pensation of  the  employing  broker,  thus  preserving  in  some 
degree  the  idea  of  co-operation  between  broker  and  broker 
for  a  division  of  the  fee,  and  enabling  the  court  in  its  de- 
sire to  prevent  the  defeat  of  an  equitable  claim  to  construe 
the  agreement  as  one  for  the  division  between  brokers  of  a 
compensation  jointly  earned. 

In  the  case  at  bar  there  is  no  such  partnership  between  the 
brokers,  nor  any  agreement  to  divide  compensation,  and  no 
effort  on  the  part  of  the  plaintiff  to  obtain  a  division  of  the 
commission  received  by  the  defendants.  On  the  contrary, 
the  amount  sued  for  is  almost  double  the  sum  which  the 
employing  brokers  received  as  their  compensation  for  the 
care  of .  the  property  and  its  sale.  There  was,  moreover, 
no  knowledge  on  the  part  of  the  broker  employed  that  his 
employers  were  in  fact  agents,  and  the  contract  is  one  of 
employment  for  a  specific  compensation.  In  the  complaint 
the  emiploying  brokers  are  charged  as  the  owners  of  the 
property;  and  it  was  only  during  the  progress  of  the  trial 
that  the  plaintiff  discovered  that  they  were  not  such  owners, 
and  when  such  discovery  was  made  there  was  no  amend- 
ment of  the  complaint  requested.  If  we  hold  this  case  not 
to  come  within  the  provisions  of  section  1624  of  the  Civil 
Code,  we  must  ignore  the  careful  insistence  to  be  discerned 
in  the  cases  upon  the  existence  of  a  partnership,  or  of  an 
agreement  to  divide  commissions,  or  of  the  existence  of  a 
fund  received  by  one  broker  in  which  the  second  broker 
may  be  allotted  a  share — and  lay  down  the  rule  that  all 
these  things  are  immaterial,  and  that  a  direct  contract  of 
employment  to  sell  real  estate  for  a  specific  compensation 
is  invalid  if  made  by  the  owner  of  the  property  with  a  broker, 
but  is  valid  if  made  between  two  brokers — contrary  to  the 
rule  declared  in  Aldis  v.  Schleicher,  9  Cal.  App.  372,  [99 
Pac.  526],  and  which  appears  to  us  to  be  plainly  applicable 
to  the  case  at  bar. 

"We  are,  therefore,  constrained  to  hold  that  the  plaintiff 
neither  by  the  allegations  of  his  complaint  nor  his  proof  upon 
the  trial  brought  his  case  within  the  authority  of  those  hold- 
ing that  a  contract  between  brokers  to  co-operate  in  the  sale 
of  real  estate  for  a  division  of  the  compensation  to  be  thereby 
earned  is  valid  and  enforceable  although  not  in  writing.    The 
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first  contention  of  the  appellant  must  accordingly  be  disal- 
lowed. 

The  second  contention  of  the  appellant  is  that  even  if  the 
contract  sued  upon  be  one  that  is  required  to  be  in  writing, 
the  conduct  of  the  defendants  in  reference  thereto  estops 
them  from  availing  themselves  of  the  bar  of  the  statute  for 
three  reasons,  viz.,  first,  because  the  defendants  knowingly 
held  McLeod  out  to  the  world  as  having  the  authority  he 
assumed;  second,  because  the  defendants  knew  that  McLcod 
was  dealing  with  the  plaintiff;  and,  third,  because  the  de- 
fendants accepted  the  benefits  of  McLeod  *s  acts. 

The  principle  of  estoppel  is  one  of  equity ;  and  whether  in  a 
given  case  the  facts  and  circumstances  shown  are  sufficient 
to  create  it  is  a  question  for  the  court. 

It  is  also  well  settled  that  estoppels  are  not  favored,  their 
effect  being  to  prevent  the  truth  being  shown. 

The  facts  on  which  the  plaintiff's  plea  of  estoppel  is  based 
are,  briefly,  that  McLeod  was  the  manager  of  the  department 
of  the  defendants'  business  known  as  the  land  and  loan  de- 
partment; that  as  such  manager  he  answered  all  correspond- 
ence addressed  to  the  defendants  on  matters  relating  to  that 
department ;  that  he  had  authority,  though  not  in  writing,  to 
consult  and  deal  with  agents  in  regard  to  a  sale  of  the  defend- 
ants' land;  that  a  contract  similar  to  the  one  given  to  the 
plaintiff  was  subsequently  entered  into  by  him  on  behalf  of 
the  defendants  with  a  person  other  than  the  plaintiff;  that 
the  efforts  of  the  plaintiff  to  sell  the  ranch  were  known  to 
McLeod  and  to  the  foreman  and  superintendent  of  the  ranch, 
which  the  plaintiff  visited  a  number  of  times  in  the  company 
of  prospective  buyers;  that  plaintiff  expended  money  in 
advertising  the  ranch  in  his  endeavor  to  procure  a  purchaser, 
and,  finally,  that  the  persons  to  whom  the  ranch  was  sold  were 
first  interested  in  its  purchase  by  the  plaintiff,  who  sent 
them  to  McLeod  for  the  purpose  of  arranging  terms  and  clos- 
ing up  the  transaction,  but  without  advising  McLeod  that  he 
had  done  so. 

It  further  appears,  however,  that  the  negotiations  were  con- 
ducted by  the  purchasers  with  McLeod,  and  that  nothing  was 
said  by  them  concerning  the  plaintiff's  participation  in  the 
matter,  and  that  the  sale  was  made  to  them  without  knowl- 
edge on  the  part  of  McLeod  that  the  plaintiff  was  interested 
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in  it  other  than  a  yerbal  notification  made  some  time  previ- 
ously that  he  was  endeavoring  to  sell  the  land  to  these  people. 

We  are  of  the  opinion  that  the  court  correctly  held  that  the 
above  facts  were  insufficient  to  constitute  an  estoppel  as 
against  the  plea  of  the  statute  of  frauds. 

It  has  long  been  held  in  this  state  that  an  agent  having  sold 
real  property  under  a  contract  of  employment  invalid  because 
not  in  writing  can  recover  neither  upon  the  contract  nor  upon 
quantum  meruit.  {McCarthy  v.  Loupe,  62  Cal.  299;  Myres 
V.  SurrJiyne,  67  Cal.  657,  [8  Pac.  523] ;  Zeimer  v.  Antisell,  75 
Cal.  509,  [17  Pac.  642] ;  McPJiaU  v.  Buell,  87  Cal.  115,  [25 
Pac.  266] ;  SharMin  v.  Hall,  100  Cal.  26,  [34  Pac.  636] ;  Mc- 
Oeary  v.  SatchweU,  129  Cal.  389,  [62  Pac.  58] ;  Jamison  v. 
Hyde,  141  Cal.  109  [74  Pac.  695].)  Although  in  these  causes 
no  question  of  estoppel  is  considered,  they  offer  a  strong 
analogy  to  the  case  at  bar,  for  all  the  facts  present  here  and 
claimed  by  the  plaintiff  to  constitute  an  estoppel  were  neces- 
sarily present  in  those  cases,  viz.,  an  invalid  employment, 
knowledge  of  its  invalidity,  knowledge  of  rendition  of  ser- 
vices under  the  contract,  and  acceptance  of  the  benefits  aris- 
ing from  the  performance  of  the  contract  by  the  agent.  The 
statute  of  frauds,  however,  was  held  to  bar  the  agent's 
recovery. 

In  the  case  of  McRae  v.  Boss,  170  Cal.  74,  [148  Pac.  215], 
the  question  of  estoppel  under  circumstances  somewhat  simi- 
lar to  those  in  the  case  at  bar  was  considered.  In  that  case  a 
ranch  in  Solano  County  had  been  sold.  A.  T.  Ross  and  three 
other  respondents  (sisters  and  brother  of  A.  T.  Ross)  were 
owners.  McRae  claimed  to  have  found  the  purchaser,  and 
relied  upon  a  broker's  note  from  A.  T.  Ross  alone.  There 
was  no  written  authority  from  the  other  respondents  to  A.  T. 
Ross,  but  McRae  claimed  that  they  had  held  him  out  as  their 
agent  and  that  th^  were  estopped  from  raising  the  defense 
of  the  statute  of  frauds,  particularly  Civil  Code,  section  2309. 
This  alleged  holding  out  (one  of  the  elements  claimed  in  the 
estoppel  in  the  case  at  bar)  consisted  of  statements  claimed 
to  have  been  made  to  McRae  by  the  respondents  to  the  effect 
that  A.  T.  Ross  was  authorized  to  act  for  them,  and  that  he 
was  in  charge  of  the  ranch.  It  was  held  that  there  was  no 
estoppel,  the  court  saying  (Mr.  Justice  Sloss  writing  the 
opinion) :  **It  is  dear  that  the  findings  in  favor  of  the  de- 
fendants Raymond  H.  Ross,  Mabel  I.  Rosg  and  Mrs.  Henry 
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are  in  accord  with  the  undisputed  evidence.  A  contract  for 
the  sale  of  real  estate,  or  for  the  employment  of  a  broker  to 
sell  real  estate,  must  be  in  writing.  (Civ.  Code,  sec.  1624; 
Code  Civ.  Proc,  sec.  1973.)  None  of  these  three  defendants 
ever  made  any  written  contract  with  plaintiff,  or  even  had 
any  written  communication  with  him.  Plaintiff  attempted  to 
show  that  each  of  them  had  referred  him  to  a  brother,  their 
codefendant,  Albert  T.  Boss,  as  the  person  in  charge  of  the 
ranch.  But  the  testimony  was  that  Albert  did  not  have  any 
written  authority  to  bind  them,  and  this  was  necessary  to  em- 
power him  to  make  a  contract  on  their  behalf  to  sell  real  e  ^tate 
or  employ  an  agent  to  sell  it.  (Civ.  Code,  sec.  2309.)  Even 
if  the  making  of  the  oral  statements  had  been  shown  without 
contradiction — ^which  is  not  the  case — such  statements  would 
not  have  bound  these  defendants.  There  is  no  ground  for 
the  contention  that  the  alleged  declarations  raised  an  estoppel 
against  the  three  defendants.  To  so  hold  would  be  to  destroy 
the  statutory  requirement  that  authority  to  sell  real  estate 
must  be  in  writing." 

The  appellant  strongly  relies  on  the  case  of  Seymour  v.  Od- 
richs,  156  Cal.  782,  [134  Am.  St.  Bep.  154,  106  Pac.  88].  In 
that  case  the  plaintiff  Seymour  sued  for  damages  for  breach 
of  a  contract  of  employment,  his  employment  to  cover  a  period 
of  ten  years.  The  contract  was  not  in  writing,  and,  there- 
fore, void  under  the  statute  of  frauds.  The  claim  of  estoppel 
was  based  upon  the  ground  that  the  defendants  when  nego- 
tiating for  his  employment  promised  him  a  written  contract, 
and  had  induced  him,  in  order  to  permit  him  to  accept  the 
employment,  to  resign  a  life  position  carrying  a  good  salary 
with  a  right  to  a  pension  upon  retirement.  Through  circum- 
stances arising  subsequent  to  his  entering  upon  his  employ- 
ment the  written  contract  was  not  given  to  Seymour,  and, 
after  rendering  services  under  the  verbal  contract  for  a 
period  of  three  years,  he  was  dismissed.  In  holding  the  defend- 
ants estopped  to  set  up  the  statute  of  frauds  the  supreme 
court  laid  emphasis  upon  the  fact  that  it  was  not  because  of 
the  rendition  of  services  under  the  contract  that  the  estoppel 
was  allowed,  but  because  of  the  change  of  position  suffered  by 
the  plaintiff  through  having  resigned  a  lucrative  position — 
and  which  he  could  not  now  regain — ^in  order  to  accept  the 
employment.  It  was  held  that  it  would  be  a  fraud  upon  the 
plaintiff  if  the  defendants,  after  having  induced  him  to  resign 
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from  his  position  upon  the  promise  of  a  ten  year  written  con- 
tract, and  having  failed  to  reduce  the  contract  to  writing, 
were  permitted  to  set  up  the  invalidity  of  the  oral  contract  to 
defeat  recovery.  The  court  emphasized  the  fact  that  the 
plaintiff  was  not  helped  by  the  performance  of  services.  On 
this  subject  it  says:  ** Under  this  claim  the  fact  of  part  per- 
formance by  plaintiff  plays  no  part  whatever.  .  .  .  Plaintiff's 
case  in  this  regard  would  be  just  as  strong  if  after  his  resig- 
nation he  had  been  prevented  by  defendants  from  beginning 
to  perform." 

Thus  far  we  have  considered  the  question  of  estoppel  only 
BO  far  as  it  is  affected  by  the  evidence  offered  by  the  plaintiff; 
but  since  plaintiff's  claim  is  based  upon  the  alleged  holding 
out  by  the  defendants  of  their  employee  McLeod  as  having 
authority  to  enter  into  the  contract ;  upon  their  knowledge  of 
the  plaintiff's  activity  in  the  performance  of  the  contract,  and 
apon  their  accepting  the  benefit  of  the  results  of  his  labors,  we 
think  it  plain  that  the  court,  in  considering  whether  the  estop- 
pel claimed  had  been  established,  was  bound  to  consider  all  of 
the  evidence  offered  upon  those  matters,  whether  by  the  plain- 
tiff or  the  defendants.  In  that  view  of  the  case  the  plaintiff's 
position  becomes  still  more  untenable,  for  the  defendants 
offered  evidence  tending  to  show  that  the  plaintiff's  contract 
has  expired  long  before  the  sale  took  place,  that  he  had  been 
warned  to  desist  from  his  efforts  to  sell  the  ranch,  and  that 
the  plaintiff  recognized  by  his  acts  that  his  contract  was  no 
longer  in  effect;  and  that  even  if  the  sale  of  the  property  was 
made  to  persons  who  were  first  interested  in  it  by  the  plain- 
tiff, the  latter  was  guilty  of  gross  negligence  in  failing  to  re- 
port to  the  defendants  that  he  had  brought  the  property  to 
the  attention  of  its  ultimate  buyers,  thus  allowing  the  de- 
fendants to  deal  with  them  in  ignorance  of  their  liability  to 
pay  to  the  plaintiff  a  commission.  These  facts  would  have 
a  strong  bearing  upon  the  question  of  whether  the  defendants 
received  any  benefit  from  the  contract  made  by  this  agent, 
and  consequently  upon  the  potency  of  the  plaintiff's  appeal  to 
the  equitable  jurisdiction  of  the  court  for  the  application  of 
the  principle  of  estoppel  in  his  favor. 

There  is  no  merit  in  the  final  point  urged  by  the  appellant 
that  the  court  having  at  the  conclusion  of  the  plaintiff's  case 
denied  defendants'  motion  for  a  nonsuit,  the  invalidity  of  the 
contract  and  the  facts  adduced  by  the  plaintiff  in  support  of 
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hig  plea  of  estoppel  at  that  time  appearing,  it  was  error  to 
subsequently  grant  the  motion  of  the  defendants  to  direct  the 
jury  to  return  a  verdict  in  their  favor. 
For  the  foregoing  reason  the  judgment  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  14, 1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  October  12,  1916. 


[Civ.  No.  1813.    Tint  Appellate  Distriet— Augiut  23,  1016.] 

PEOPLE'S  WATER  COMPANY  (a  Corporation),  Respond- 
ent, V.  HARRY  BOROMEO  et  al.,  Appellants. 

ElTECTMENT  —  FINDINGS  —  LA.OK  OF  Inconsistenct.  —  In  an  action  in 
ejectment,  wherein  the  plaintiff  aUeges  seisin  or  right  of  possession 
in  itself  for  the  period  of  five  years  last  past,  and  also  alleges 
possession  on  the  part  of  the  defendants  at  the  time  of  the  com- 
mencement of  the  action,  and  the  answer  of  the  defendants  denies 
the  plaintiff's  possession  and  right  of  possession  for  the  period 
claimed,  and  alleges  that  the  defendants  have  been  in  the  adverse 
possession  of  the  premises  for  more  than  twelve  years,  there  is  no 
inconsistency  between  the  finding  of  the  plaintiff's  seisin  within  five 
years  and  of  the  defendants'  adverse  possession  for  the  period  of 
twelve  years  prior  to  the  filing  of  the  complaint,  nor  is  the  latter 
finding  sufficient  to  bar  the  plaintiff's  recovery  under  section  318 
)        of  the  Code  of  Civil  Procedure,  where  it  is  also  found  that  the 

defendants  had  not  paid  the  taxes  for  the  requisite  years. 
Id. — Failure  to  Pay  Taxes — Invalidity  of  Assessments — Bueden  of 
'l        Proof. — Where  in  such  an  action  it  is  admitted  that  the  taxes  levied 
*        and  assessed  for  the  years  in  question  were  not  paid,  and  it  is  eon- 
tended  that  the  assessments  were  invalid,  the  burden  is  upon  the 
defendants  to  show  such  invalidity. 
Id.  —  Computation  and  Entry  of  Taxes  by  Auditor  —  Omission  not 
Patal. — A  tax  assessment  is  not  invalid  by  reason  of  the  failure  of 
the  county  auditor  to  comply  with  section  3731  of  the  Political 
Code,  which  requires  him,  after  receiving  from  the  state  board  of 
tfqnalization  a  statement  of  whatever  changes  have  been  ordered  by 
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Baid  board  in  the  aBseBsment-book  of  tbe  county,  and  after  making 
the  corresponding  changes,  if  any,  in  said  assessment-book,  to  then 
compute  and  enter  in  a  separate  money  column  in  the  assessment- 
book  the  respective  sums  to  be  paid  as  a  tax  on  the  property,  and 
segregate  and  place  in  their  proper  columns  of  the  book  the  respee- 
tiT6  amounts  due  in  installments,  as  such  work  is  no  part  of  the 
levy,  but  is  merely  a  step  in  the  process  of  the  collection  of  taxes. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court.  ! 

Milton  Shepardson,  and  L.  A.  Eottinger,  for  Appellants. 

Tom  Bradley,  and  Harry  E.  Leach,  for  Respondent. 

THE  COUET.— This  is  an  appeal  from  a  judgment  in  an 
action  of  ejectment.  The  plaintiff  alleges  seisin  or  right  of 
possession  in  itself  for  the  period  of  five  years  last  past,  and 
also  alleges  possession  on  the  part  of  the  defendants  at  the 
time  of  the  commencement  of  the  action.  The  answer  of  the 
defendants  denies  the  plaintiff's  possession  and  right  of  pos- 
session for  the  period  claimed,  and  alleges  that  the  defendants 
have  been  in  the  adverse  possession  of  the  premises  for  more 
than  twelve  years.  The  trial  court  found  in  favor  of  the 
plaintiff's  seisin  during  the  past  five  years,  but  also  found 
that  the  defendants  had  been  in  the  open,  notorious,  exclu- 
sive, and  uninterrupted  possession  of  the  premises  during  the 
period  from  1901  up  to  March  22,  1912,  the  date  of  the  filing 
of  the  complaint.  The  court,  however,  found  that  the  taxes 
had  been  duly  levied  and  assessed  upon  said  premises  for  the 
years  1903,  1904,  1907,  1909,  and  1911,  which  had  not  been 
paid  by  the  defendants  or  any  of  them,  or  by  any  person  on 
their  behalf;  and  thereupon  found  as  a  conclusion  of  law  that 
the  plaintiff  was  entitled  to  the  possession  of  the  premises  in 
question. 

The  appellants  contend  that  the  finding  by  the  court  of  the 
plaintiff's  seisin  within  five  years  and  of  the  defendants'  ad- 
verse possession  for  the  period  of  twelve  years  prior  to  the 
filing  of  the  complaint  are  inconsistent,  and  also  contends 
that  the  latter  finding  by  the  court  is  suflScient  to  bar  the 
plaintiff's  recovery  under  section  318  of  the  Code  of  Civil 
Procedure.    There  is  no  merit  in  either  of  these  contentions. 
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The  seisin  which  the  plaintiff  had  in  the  premises  at  the  time 
of  the  commencement  of  the  action  and  for  the  period  of  four 
years  immediately  preceding  that  date  was  merely  the  right 
of  possession  which  could  only  be  destroyed  by  the  ripening 
of  the  defendants'  title  by  adverse  possession  through  their 
compliance  with  all  of  the  legal  requirements,  including  the 
payment  of  taxes  necessary  to  produce  that  result;  section 
318  of  the  Code  of  Civil  Procedure  is  to  be  read  in  connection 
with  sections  322,  323,  and  325  of  the  same  code,  which  set 
forth  the  legal  prerequisites  of  the  creation  of  such  a  title  by 
adverse  possession  as  would  defeat  the  plaintiff's  seisin  in  law. 

The  final  and  only  substantial  contention  involved  in  this 
appeal  arises  out  of  the  appellants'  admission  that  the  taxes 
levied  and  assessed  upon  the  premises  for  the  years  above  set 
forth  were  not  paid  by  them,  but  their  insistence  that  said 
taxes  were  not  legally  assessed  or  levied,  and  hence  that  they 
were  not  bound  to  pay  them.  This  contention  is  based  upon 
a  number  of  alleged  irregularities  in  the  levy  and  assessment 
of  the  taxes  for  said  years,  but  in  the  closing  brief  of  appel- 
lants these  are  finally  refined  down  to  the  single  contention 
that  section  3731  of  the  Political  Code  was  not  complied  with 
by  the  officials  charged  with  the  duty  of  making  a  proper  and 
legal  levy  and  assessment  of  the  taxes  to  be  charged  against 
the  premises  in  question. 

In  this  section  of  the  Political  Code  the  county  auditor, 
after  receiving  from  the  state  board  of  equalization  a  state- 
ment of  whatever  changes  have  been  ordered  by  said  board  in 
the  assessment-book  of  the  county,  and  after  making  the  cor- 
responding changes,  if  any,  in  said  assessment-book,  must 
then  compute  and  enter  in  a  separate  money  column  in  the 
assessment-book  the  respective  sums  to  be  paid  as  a  tax  on 
the  property,  and  segregate  and  place  in  their  proper  columns 
of  the  book  the  respective  amounts  due  in  instaUments.  The 
record  shows  that  this  duty  was  not  performed  by  the  auditor 
in  respect  to  the  property  and  for  the  years  in  question ;  but 
the  respondent  insists,  and  we  think  correctly,  that  this  work 
of  the  auditor  as  required  by  the  foregoing  section  of  the 
Political  Code  is  no  part  of  the  levy  and  assessment  of  the 
taxes,  but  is  merely  a  step  in  the  process  of  their  collection. 
The  terms  ** levied"  and  ** assessed"  employed  in  section  325 
of  the  Code  of  Civil  Procedure  in  relation  to  taxes  have  been 
considered  to  have  reference  to  the  act  of  the  board  of  super- 
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visors  in  making  the  levy  and  of  the  asses  or  in  making  the 
assessment,  and  have  no  reference  to  the  acts  of  the  auditor 
in  making  the  computations  and  carrying  out  the  columns  and 
segregating  installments  required  by  section  3731  of  the 
Political  Code.  (Allen  v.  McKay,  120  Cal.  332,  [52  Pac 
828] ;  Waterhouse  v.  Clatsop,  50  Or.  176,  [91  Pac.  1083].) 

The  argument  of  the  appellants  that  every  step  in  the  pro- 
cess of  making  up  the  assessment-roll  is  strictissinvi  juris,  and 
must  be  complied  with  to  the  letter  before  a  valid  obligation 
to  pay  taxes  is  imposed  upon  the  property  owner,  while  no 
doubt  true  in  its  application  to  the  proceeding  leading  up  to  a 
valid  levy  and  assessment  of  the  tax,  has  not  been  held  to 
apply  with  the  same  degree  of  strictness  to  the  mere  minis- 
terial acts  of  the  clerk  of  the  board  of  supervisors  and  of  the 
auditor  in  making  the  afiBdavits  and  carrying  out  the  com- 
putations after  the  taxes  have  been  duly  levied  and  assessed. 
(Steele  v.  San  Luis  Obispo  County,  152  Cal.  785,  [93  Pac 
1020].) 

The  plaintiff  having  introduced  in  evidence  the  assessment- 
rolls  for  the  years  in  question,  showing  that  taxes  were  levied 
and  assessed  upon  the  property,  the  burden  was  then  cast 
upon  the  defendants  to  show  that  these  levies  and  assessments 
were  not  valid  in  order  to  entitle  them  to  claim  the  benefit  of 
the  sections  of  the  code  relating  to  title  by  adverse  possession. 
In  our  opinion  they  have  not  sustained  this  burden,  and  it 
follows  that  the  trial  court  was  not  in  error  in  its  conclusion 
of  law  that  the  plaintiff  was  entitled  to  possession  of  the 
premises  in  dispute. 

Judgment  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  22,  1916,  and  a  peti- 
tion to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  October  20,  1916. 

si  OaL  App.— 18 
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[Ciy.  No.  1501.    Third  Appellate  Distriet—August  25,  1916.] 

PACIFIC  MANUFACTURING  COMPANY  (a  Corporation) 
et  al.,  Respondents,  v.  R.  A.  PERRY  et  al.,  Appellants. 

BinLDINO  OONTBAOT — ^ABAKDONMXNT  BY  OONTRACTOB — ^AMOUNT  APFLIOA- 

BUE  TO  LiXNS — ^BuuB  Pbiob  TO  Bevisoby  Aot  07  1911. — ^Under  the 
meehsnie'8  lien  statutes  as  thej  existed  prior  to  the  Beyisorj  Act 
of  1911  (Stats.  1911,  p.  1313),  where  a  valid  bmlding  contract  was 
executed  and  filed  and  the  work  thereunder  abandoned  by  the  con- 
tractor before  completion,  the  amount  of  the  contract  price  applica- 
ble to  the  liens  of  other  persons  than  the  contractor  was  to  be 
determined  in  accordance  with  section  1200  of  the  Code  of  CSvil 
Procedure,  and  in  determining  such  amount  allowance  was  required 
to  be  made  for  the  cost  of  completing  the  building. 

Id. — ^Deviations  fbok  Plans — ^Added  Cost  of  Butldino — ^Bight  ov 
CoNTBAGTOB-— Validity  of  Oontbaot. — A  building  contract  is  not 
rendered  void  bj  reason  of  alterations  in  the  plans  adding  mate- 
riallj  to  the  cost  of  the  building,  where  the  contract  was  recorded 
and  expresslj  provided  that  should  the  owner  at  anj  time  during 
the  progress  of  the  building  request  any  alterations,  deviations, 
additions,  or  omissions  from  said  contract,  specifications,  or  plans, 
he  should  be  at  liberty  to  do  so,  and  the  same  should  in  no  way 
aifeet  or  make  void  the  contract,  but  would  be  added  to  or  deducted 
from  the  amount  of  said  contract  price,  as  the  case  might  be,  by  a 
fair  and  reasonable  valuation. 

Id. — ^Notice  of  Nonbxsfonsibiuty — ^Whbn  not  Bequibed. — An  owner 
of  a  building  is  not  required  to  give  notice  of  nonresponsibility,  as 
provided  by  section  1192  of  the  Code  of  Civil  Procedure,  in  a  case 
where  there  is  a  valid  recorded  contract  made  on  her  behalf  and 
with  her  knowledge  and  consent,  as  the  contract  is  the  measure  of 
her  liabiHly. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial. 
William  H,  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Snook  &  Church,  and  C.  Irving  Wright,  for  Appellants. 

W.  B.  Rinehart,  C.  L.  Colvin,  Ezra  W.  Decoto,  and  Robert 
B.  Gaylord,  for  Respondents. 
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CHIPMAN,  P.  J. — The  action  is  to  foreclose  laborers'  and 
materialmen's  liens  for  work  performed  and  materials  fur- 
nished in  the  construction  of  a  residence  and  garage  in  the 
city  of  Oakland.  With  the  action  by  Pacific  Manufacturing 
Company  were  consolidated  ten  other  actions.  The  following 
findings  of  fact  were  made  by  the  conrt: 

That  defendant  B.  A.  Perry  was  the  reputed  owner,  defend- 
ant Winifred  A.  Perry  the  real  owner,  of  the  premises ;  that 
on  June  10,  1910,  the  said  E.  A.  Perry  and  defendant  Magne- 
Bon  entered  into  a  written  contract  wheret>y  the  latter  agreed 
''to  construct  and  complete  certain  buildings,  to  wit,  a  certain 
brick  veneered  and  frame  residence  and  garage  appurtenant 
thereto  upon  the  above-described'  land  and  premises  and  to 
furnish  the  labor  and  materials"  therefor,  according  to  cer- 
tain plans,  drawings,  and  specifications,  which  said  plans, 
drawings,  and  specifications  were  attached  to  and  made  part 
of  said  contract,  and  the  same  was  duly  recorded  on  June  13, 
1910 ;  that  the  agreed  price  for  said  work  and  materials  was 
$23,567,  payable  in  progressive  installments,  the  sum  of  six 
thousand  dollars  to  'be  paid  thirty-five  days  after  the  date  of 
acceptance  by  architect  and  owner.  Among  other  provisions, 
the  contract  contained  the  following: 

"Third.  Should  the  owner  at  any  time  during  the  progress 
of  said  buildings,  request  any  alterations,  deviations,  additions 
or  omissions  from  said  contract,  spedficationa,  or  plans,  he 
shall  be  at  liberty  to  do  so,  and  the  same  shall  in  no  way  affect 
or  make  void  the  contract,  but  will  be  added  to  or  deducted 
from  the  amoun<t  of  said  contract  price,  as  the  case  may  'be,  by 
a  fair  and  reasonable  valuation. 

"Fourth:  Should  the  contractor  at  any  time,  during  the 
progress  of  said  work,  refuse  or  neglect  to  supply  a  sufficiency 
of  materials  or  workmen,  the  owner  shall  have  the  power  to 
provide  materials  and  workmen  (after  three  days'  notice  in 
writing  given)  to  finish  the  said  works,  and  the  expenses  shall 
be  deducted  from  the  amount  of  said  contract  price. 

"Ninth :  No  extras  will  be  allowed  except  agreed  on  in  writ- 
ing at  time  of  making  same,  and  signed  by  both  interested 
parties. 

"Tenth:  It  is  hereby  agreed  by  both  interested  parties  that 
the  said  party  of  the  second  part  shall  enter  into  contracts 
with  the  following  subcontractors  for  their  portion  of  the 
work  at  prices  mentioned: 
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Pacific  Mfg.  Co.  for  mJU  work,  sash,  doors  and  glass .  $3,385 .  00 

Burtchael  &  Crowley,  plumbing 1,895.00 

P.  N.  Kuss  Co.,  (or  acceptable  to  owner),  painting.      950.00 
Century  Electric  Co.,  electric  work  and  wiring. . . .      650.00 

Inlaid  Floor  Co.,  hardened  floors 940.00 

Schmitt  &  Co.,  hot  air  heating 470.00*' 

It  was  further  found  that  the  contractor,  Magneson,  com- 
menced work  about  June  13,  1910,  in  the  construction  of  said 
residence  and  garage,  and  so  continued  said  work  until  Febru- 
ary 11,  1911,  when  he  ''abandoned  the  construction  of  said 
buildings  and  all  work  and  lalbor  ceased  thereon,"  and  no  labor 
was  performed  nor  any  materials  furnished  to  be  used,  nor 
was  any  used  in  the  construction  thereof  for  a  period  of  thirty 
days  next  immediately  thereafter;  that  on  March  22,  1911, 
defendants  B.  A.  and  Winifred  mado  and  filed  for  record  in 
the  office  of  the  county  recorder  of  Alameda  County,  and  there 
was  recorded  on  that  day,  a  notice  of  abandonment  of  said 
contract  by  said  Magneson  on  February  11,  1911;  that  no 
notice  in  writing  requiring  said  Magneson  to  finish  said  works 
was  ever  given  to  said  Magneson  nor  any  demand  made  upon 
him  as  required  by  said  contract,  ''to  wit,  the  fourth  subdi- 
vision thereof  hereinbefore  specifically  quoted  and  set  forth." 

It  is  further  found  that  the  said  defendant,  Winifred  A. 
Perry,  never  entered  into  any  contract  in  writing  with  said 
defendants  Magneson  and  R.  A.  Perry,  or  either  of  them,  re- 
lating to  the  construction  of  said  buildings;  that  said  Winifred 
A.  Perry  never  at  any  time  gave  notice  pursuant  to  section 
1192  of  the  Code  of  Civil  Procedure,  or  otherwise,  that  she 
would  not  be  responsible  for  the  labor  performed  or  materials 
furnished  in  the  construction  of  said  buildings,  but  during 
all  the  time  said  Magneson  was  engaged  in  the  construction  of 
said  buildings  by  the  said  R.  A.  Perry  he  was  so  engaged  with 
the  knowledge  and  consent  of  said  Winifred,  and  all  the  mate- 
rials furnished  for  said  buildings  were  furnished  with  her 
knowledge  and  consent;  that  after  said  Magneson  had  aban- 
doned said  work,  to  wit,  on  March  22,  1911,  said  defendants 
R.  A.  and  Winifred  commenced  to  complete  said  buildings  and 
completed  the  same  on  or  about  September  6, 1911,  and  on  that 
day  notice  of  completion  was  duly  filed  by  the  said  Winifred 
and  defendants  R.  A.  and  Winifred  that  they  had  expended 
the  sum  of  $18,356.59  in  the  said  completion ;  that  said  build- 
ings were  not  comitructed  nor  were  they  completed  according 
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to  the  plana  and  specifications  and  oKginal  contract,  but 
''were  actually  constructed  in  such  a  manner  that  the  said 
buildings  greatly  exceeded  in  value  the  original  contract  price 
as  agreed  upon  between  the  said  parties  defendant,  to  wit,  the 
said  B.  A.  and  Winifred  Perry  and  said  Magneson";  that  ''no 
extras  were  ever  agreed  upon  in  writing  nor  any  writing 
fldgned  with  relation  to  extras  by  any  persons  interested  or  by 
any  of  the  parties,  to  wit,  the  said  Perry  and  Magneson,  in 
pursuance  of  subdivision  9  of  the  contract  for  said  building, 
between  the  said  defendant  Magneson  and  said  defendant 
R.  A.  Perry  hereinbefore  specificidly  set  forth ;  .  .  .  that  dur- 
ing the  course  of  the  construction  of  said  buildings  and  prior 
to  the  abandonment  thereof  by  the  defendant  Magneson,  said 
defendant  B.  A.  Perry  paid  the  said  Magneson"  certain  stated 
sums  at  different  stages  of  the  work  amounting  in  all  to  ten 
thousand  dollars,  ''paid  on  account  of  the  contract  price  and 
no  more" ;  that  the  said  defendants  Magneson  and  Perry  never 
at  any  time,  nor  did  the  said  defendant  Winifred  A.  Perry 
ever  at  any  time,  fix  or  attempt  to  fix,  according  to  the  provi- 
sions of  said  contract,  or  otherwise,  by  a  fair  and  reasonable 
valuation  or  at  all,  the  amount  or  values  of  said  alterations  of, 
deviations  from,  additions  to  or  omissions  from  said  contract, 
in  writing,  or  otherwise";  that  the  reasonable  value  of  said 
extra  work  amounts  in  the  aggregate  to  $3,866.28,  "of  which 
there  had  been  paid,  at  the  time  of  the  abandonment  aforesaid 
by  said  Magneson,  the  sum  of  $1,300.00." 

It  was  also  found  "that  the  value  of  the  work  and  materials 
done  and  furnished  in  the  construction  of  said  buildings,  in- 
cluding materials  then  actually  delivered  on  the  ground,  esti- 
mated as  near  as  may  be  by  the  standard  of  the  whole  contract 
price  (exclusive  of  the  extra  labor  performed  and  materials 
furr-iahed  as  aforesaid),  at  the  time  of  the  abandonment  of  the 
said  contract  by  said  Magneson,  as  aforesaid,  was  and  is 
the  sum  of  $14,730.00";  that  "all  of  the  materials  which  were 
furnished  by  the  plaintiffs  herein,  were  furnished  to  be  used, 
and  actually  used  in  the  construction  of  said  buildings,  and 
all  of  the  labor  performed  by  these  plaintiffs  was  actually 
performed  upon  and  in  the  construction  of  said  buildings 
...  all  with  the  full  knowledge  and  consent  of  the  said  Wini- 
fred A.  Perry."  Tttie  foregoing  are  the  general  findings  more 
or  less  applicable  to  all  the  claims  involved. 
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The  oourt  then  fincls  the  facts  as  to  the  specific  amounts 
of  labor  performed  and  materials  furnished  by  the  several 
plaintiffs,  the  filing  of  their  liens,  and  the  amount  remaining 
unpaid  in  each  case,  amounting  in  all  to  the  sum  of  $7,970.87. 

The  court  found,  among  other  conclusions  of  law,  that  the 
contract  between  Magneson  and  R.  A.  Perry,  as  recorded,  was 
void,  and  "that  no  legal  contract  was  ever  made  or  entered 
into  between  the  owner  of  said  premises,  to  wit,  Winifred  A. 
Perry  and  0.  M.  Magneson,  for  or  with  relation  to  the  con- 
struction of  said  buildings";  that  the  "liens  hereinbefore  de- 
clared in  favor  of  said  plaintiffs,  and  the  said  several  sums 
hereinbefore  stated  and  declared  to  be  due,  owing  and  unpaid 
to  the  aaid  plaintiffs  respectively,  are  prior  and  superior  to 
the  rights,  interests  and  daims  of  the  defendants  Winifred  A. 
Perry  and  B.  A.  Perry,  in  and  to  said  premises,"  and  that 
plaintiffs  are  entitled  to  have  the  "said  described  land  to- 
gether with  the  buildings  thereon  and  the  premises  thereof 
sold  ...  for  the  satisfaction  of  said  respective  liens,"  eta 

Judgment  was  accordingly  entered. 

Defendants  appeal  from  the  judgment  and  from  the  order 
denying  their  motion  for  a  new  trial. 

The  theories  upon  which  respondents  urge  affirmance  of  the 
judgment  are  as  follows: 

1.  That  a  valid  contract  existed  which  was  duly  recorded; 
that  it  was  abandoned,  and  hence  the  amount  applicable  to  the 
liens  of  plaintiffs  should  be  measured  by  section  1200  of  the 
Code  of  Civil  Procedure. 

2.  That  no  contract  existed,  1>ecause  in  the  construction  of 
the  buildings  the  plans  and  specifications  of  the  recorded  con- 
tract were  so  departed  from  and  so  increased  the  cost  of  the 
buildings  as  actually  constructed,  as  to  "constitute  a  new  and 
independent  contract,  and  render  void  the  recorded  contract." 

3.  That  the  entire  interest  of  defendant  Winifred  A.  Perry 
in  the  premises  should  be  subjected  to  plaintiffs'  liens,  because 
of  her  failure  to  give  the  notice  of  nonresponsibility  required 
by  section  1192  of  the  Code  of  Civil  Procedure. 

The  court  found  that  there  was  a  valid  contract.  If  that 
finding  is  to  stand,  the  payment  of  the  liens  must  be  deter- 
mined by  section  1200  of  the  Code  of  Civil  Procedure,  and  the 
statutes  in  force  prior  to  the  act  of  1911  (Stats.  1911,  p.  1313). 
Section  1183  of  the  Code  of  Civil  Procedure  gives  a  lien  of 
mechanics  and  materialmen  for  labor  done  or  materials  fur- 


Digitized  by  VjOOQ IC 


Aug.  1916.]    Pacifio  Manttfacturing  Co.  v.  Pebbt.       279 

nisbed,  ''whether  at  the  instance  of  the  owner,  or  of  any  other 
person  acting  by  his  authority  or  nnder  him,"  and  ''in  case  of 
a  contract  for  the  work  between  the  reputed  owner  and  his 
contractor,  the  lien  shall  extend  to  the  entire  contract  price, 
and  such  contract  shall  operate  as  a  lien  in  favor  of  all  persons, 
except  the  contractor,  to  the  extent  of  the  whole  contract 
price.*' 

Section  1200  provides  that  where  the  contract  has  been  aban- 
doned before  completion,  "the  portion  of  the  contract  price 
applicable  to  the  liens  of  other  persons  than  the  contractor, 
shall  be  fixed  as  follows:  From  the  value  of  the  work  and 
materials  already  done  and  furnished  at  the  time  of  such 
failure  or  abandonment,  including  materials  then  actually 
delivered  or  on  the  ground,  which  shall  thereupon  belong  to 
the  owner,  estimated  as  near  as  may  be  by  the  standard  of  the 
whole  contract  price,  shall  be  deducted  the  payments  then 
due  and  actually  paid,  according  to  the  terms  of  the  contract 
and  the  provisions  of  sections  1183  and  1184,  and  the  re- 
mainder shall  be  deemed  the  portion  of  the  contract  price 
applicable  to  such  liens.'' 

In  the  recent  case  of  Raystone  Co.  v.  Darling,  171  Cal.  526, 
[154  Pac  15],  the  history  of  our  mechanic's  lien  law  is  very 
fully  shown,  and  the  various  decisions  of  the  supreme  court  are 
cited  which  have  given  construction  to  the  statute  as  it  has  been 
amended  from  time  to  time.  It  was  shown  in  that  case  that 
up  to  the  passage  of  the  act  of  1911,  the  supreme  court  "has 
followed  the  rule  established  by  the  cases  last  cited,  and  has 
uniformly  declared,  with  respect  to  such  liens,  that  if  there  is 
a  valid  contract,  the  contract  price  measures  the  limit  of  the 
amount  of  liens  which  can  be  acquired  against  the  property 
by  laborers  and  materialmen;  .  .  .  that  the  contract  legally 
made  limits  the  liability  of  the  owner  to  lien  claimants. "  See, 
also,  OanaM  Lumber  Co.  v.  Weinsveig,  168  Cal.  664,  [143  Pac. 
1025],  where  the  meaning  of  section  1200,  as  afFecting  the 
liability  of  the  owner  in  the  case  of  an  abandoned  valid  ocm- 
tract,  was  very  clearly  pointed  out 

What,  then,  was  the  situation  when  the  contract  was  aban- 
doned and  what  were  the  lienors'  rights T  The  court  found 
that  the  contract  price  was  $23,567.  It  found  that  the  value 
of  the  extra  work  performed  and  materials  furnished  at  the 
time  of  abandonment  was  $3,866.28,  of  which  there  had  been 
paid  the  sum  of  one  thousand  three  hundred  dollars;  and  that 
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the  value  of  the  work  and  materials,  including  materials  then 
actually  delivered  at  the  ground,  ''estimated  as  near  as  may 
be  by  the  standard  of  the  whole  contract  price  (exclusive  of 
the  extra  labor  performed  and  materials  furnished  as  afore- 
said) ,  at  the  time  of  the  abandonment  of  the  said  contract  by 
said  Magneson  as  aforesaid,  was  and  is  the  sum  of  $14,730/' 
of  which  the  sum  of  ten  thousand  dollars  had  been  paid. 
Respondent  states  the  account  thus: 

Labor  performed  and  materials  furnished $14,730.00 

Value  of  alterations,  etc 3,866.28 

Total $18,596.28 

Upon  which  was  paid 11,300.00 

Leaving  applicable  to  the  liens $  7,296.28 

The  court  gave  judgment  for 7,970. 87 

— ^which  is  $674.59  more  than  the  fund,  accepting  respondents' 
method  of  computation. 

But  respondent  makes  no  allowance  for  the  cost  of  com- 
pleting the  buildings  which,  through  no  fault  of  appellants, 
were  left  in  an  unfinished  condition.  What  the  actiuU  cost 
of  completion  was  to  appellants  may  be  immaterial  (Oanahl 
Lumber  Co.  v.  Weinsveig,  168  Cal.  664,  [143  Pac.  1025]), 
but  as  was  said  in  EoffmaiuMarks  Co.  v.  Spires,  154  Cal.  Ill, 
116,  [97  Pac  152] :  *' When  he  [owner]  is,  without  any  default 
on  his  part,  burdened  with  the  cost  of  completing  the  building, 
it  is  but  fair  and  just  that  he  should  be  relieved  of  the  obliga- 
tion of  paying  to  the  original  contractor,  or  those  claiming 
under  him,  so  much  of  the  contract  price  as  corresponds  to  tlie 
portion  of  the  work  left  undone.  In  no  other  way  can  he  be 
protected  in  his  constitutional  right  to  have  his  liability  lim- 
ited to  the  amount  which,  by  a  valid  contract,  he  has  agreed 
to  pay." 

We  have  been  unable  to  formulate  any  equation  under  the 
rule  of  section  1200  as  approved  by  the  supreme  and  appellate 
courts,  which  would  support  the  findings  of  the  court  for  the 
full  amount  found  subject  to  the  liens,  on  the  theory  of  a  valid 
contract  abandoned  by  the  contractor. 

The  finding  that  there  was  a  valid  contract  and  that  it  was 
abandoned  by  the  contractor  before  completion  is  sustained  by 
the  evidence,  and  unless  the  judgment  can  find  support  upon 
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one  or  other  of  plaintiffs'  remaining  theories,  it  most  be 
reversed. 

Plaintiffs'  seoond  theory  was  that  the  original  contract  was 
rendered  void  by  reason  of  the  alterations  in  the  plans  adding 
so  materially  to  the  cost  of  the  buildings.  The  contract  con- 
tained the  provision  quoted  above,  by  which  the  owner  was 
given  the  right  to  make  any  alterations  he  might  wish  to  make 
"from  said  contract,  specifications  or  plans/'  which,  when 
made,  "shall  in  no  way  affect  or  make  void  the  contract,  but 
will  be  added  to  or  deducted  from  the  amount  of  said  contract 
price,  as  the  case  may  be,  by  a  fair  and  reaaonable  valuation." 
Notice  of  the  provision  of  the  contract  was  given  to  all  parties 
concerned  by  its  recordation,  and  nearly  all  of  them  furnished 
some  of  the  materials  or  labor  constituting  these  alterations, 
and  no  objection  was  made  to  any  claim,  because  it  was  for 
extras.  It  would  be  difiScult  to  express  in  language  more  ex- 
plicit authority  to  deviate  from  the  plans  and  specifications 
than  is  found  in  this  contract.  So  far  as  lien  claimants  are 
concerned,  alterations  are  immaterial  except  where  there  is  an 
abandonment,  and  in  such  case  they  may  be  considered  in 
ascertaining  the  cost  of  completing  the  buildings  according  to 
the  contract,  for  the  contract  so  expressly  provides.  (Johnson 
V.  La  Grave,  102  Cal.  324,  [36  Pac.  651].)  That  the  owner 
may  provide  in  his  contract  for  changes  or  alterations  in  the 
building  during  its  construction  without  invalidating  the  con- 
tract, we  do  not  doubt. 

Witness  Quinn,  manager  of  plaintiff  Pacific  Manufacturing 
Company,  was  asked  by  plaintiffs'  attorney  whether  or  not 
there  were  changes  or  alterations  made  in  the  construction  of 
the  buildings  prior  to  abandonment,  and  if  so,  to  state  what, 
if  any,  there  were.  ^'A.  One  of  the  changes  made  was  in  the 
cornice  of  the  building.  The  owner  took  exception  to  it  for 
some  reason  or  other,  and  caused  the  cornice  to  be  torn  down 
and  a  new  cornice  was  put  up  in  place  of  it.  Another  change 
was  made  in  the  pergola  after  that  was  in  place.  The  owner 
.  .  .  objected  to  tJie  use  of  beams  and  had  that  torn  down  and 
a  new  pergola  put  in  place.  And  then  the  owner  was  dissatis- 
fied with  the  quality  of  brick  used  in  the  construction  of  the 
building  and  had  a  special  brick  manufactured.  There  were 
other  changes  of  a  minor  character.  .  .  .  Q.  Were  there  any 
changes  in  the  interior  arrangement  of  the  house,  the  rooms, 
to  your  knowledge!    A.  No  material  changes."    He  testified 
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aa  to  some  changes  made  after  abandomnent,  but  we  cannot 
see  that  they  would  affect  the  question  of  the  lienors'  rights 
at  the  time  of  abandonment,  for  they  would  be  taken  into  ac- 
count in  ascertaining  the  cost  of  completion  under  the  contract. 

Other  witnesses  pointed  out  some  changes  made  in  the 
course  of  the  construction  of  the  building. 

The  contract  called  for  a  "brick  veneered  and  frame  resi- 
dence and  garage."  The  court  found  that  the  reasonable 
value  of  the  changes  made,  in  materials  and  labor,  was 
$3,866.28 ;  that  while  said  ehanges  did  not  materially  alter  the 
elevations  and  appearances  of  said  buildings,  the  same  con- 
sisted in  the  use  of  more  expensive  material,  greater  increase 
in  labor,  and  necessitated  the  tearing  out  and  replacing  of 
certain  work  done  and  performed  in  the  buildings,  thereby 
changing  the  interior  construction  as  to  value  and  character  of 
materials,  and  to  a  certain  extent  in  general  appearance. 

We  do  not  think  that  the  facts  found  justified  the  conclusion 
of  the  trial  court  that  the  contract  was  void. 

Plaintiffs'  third  theory  calls  for  the  application  of  section 
1192.  This  claim  is  that  this  section  of  the  Code  of  Civil  Pro- 
cedure makes  the  title  and  interest  of  defendant  Winifred 
a:bsolutely  responsible  irrespective  of  the  contract,  and  that 
the  findings  and  judgment  may  rest  entirely  on  the  fact  that 
she  did  not  give  the  notice  contemplated  by  section  1192. 

Plaintiffs  allege  in  their  complaints  that  "said  defendant 
R.  A.  Perry,  acting  for  himself  and  on  behalf  of  the  said  de- 
fendant Winifred  A.  Perry  and  with  her  full  knowledge  and 
consent,  entered  into  a  contract  in  writing  with  the  said  de- 
fendant Magneson,"  etc.  In  their  answers  defendants  admit 
these  averments  of  the  complaints. 

The  finding  of  the  court  was,  "that  defendant  R.  A.  Perry 
is  and  was  at  all  times  herein  mentioned,  the  reputed  owner 
of  the  hereinafter  described  land,  buildings  and  premises,  and 
that  Winifred  A.  Perry  is  and  was  at  all  times  herein  men- 
tioned, the  real  owner,  to  wit,  the  owner  in  fee,"  etc 

The  court  also  found  that  during  all  the  time  that  labor 
was  being  performed  or  materials  being  furnished  for  said 
buildings,  said  defendant  Magneson  was  employed  and  en- 
gaged in  the  construction  of  said  buildings  by  the  said  R.  A. 
Perry  with  the  full  knowledge  and  consent  of  the  said  defend- 
ant Winifred  A.  Perry,  "and  that  all  the  materials  furnidied 
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or  labor  performed'*  was  furnished  and  performed  **with  the 
knowledge  and  consent  of  the  said  Winifred  A.  Perry." 

There  was  no  direct  finding  that  R.  A.  Perry  executed  the 
contract  as  the  agent  of  his  wife,  Winifred,  nor  was  there  any 
evidence  that  she  personally  contracted  with  Magneson.  The 
admitted  averments  of  the  complaint  that  defendant  B.  A. 
Perry  entered  into  the  contract  on  her  behalf,  and  with  her 
full  knowledge  and  consent,  rendered  any  finding  on  the  fact 
of  his  authority  to  act  for  her  in  the  matter  immaterial.  And 
the  finding  that  "the  said  Winifred  A.  Perry  never  made  or 
entered  into  any  contract  in  writing  with  the  said  defendant 
B.  A.  Perry  and  one  Magneson,  or  either  of  them,  relating  to 
the  construction  of  said  buildings,"  is  not  incmsistent  with 
the  fact  that  her  husband  entered  into  the  contract  on  her  be- 
half and  with  her  full  knowledge  and  consent. 

It  was  said  in  Stimson  MUl  Co.  v.  Brawn,  136  Cal.  122,  125, 
[89  Am.  St.  Bep.  116,  57  L.  E.  A.  726,  68  Pac.  481] :  *'The 
materialman  and  the  laborers  are  protected  in  their  right  to  a 
lien  by  the  provision  in  section  1183  of  the  Code  of  Civil  Pro- 
cedure, requiring  such  contract  to  be  in  writing  and  made  a 
matter  of  public  record.  They  know  that,  in  accordance  with 
the  dedaiona  of  this  court,  the  legislature  cannot  give  a  right 
of  lien  to  an  extent  greater  than  the  contract  price.  By  being 
placed  upon  record  the  contract  is  open  to  their  inspection  and 
examination,  and  if  they  are  not  content  with  its  provisions, 
they  may  decline  to  furnish  any  materials  for  the  building  or 
perform  any  labor  thereon.  But  if  they  do  furnish  any,  their 
right  to  a  lien  must  be  limited  by  the  terms  of  the  contract." 
And  as  was  said  in  the  Boystone  case,  supra:  ''The  con- 
tract, legally  made,  limits  the  liability  of  the  owner  to  lien 
claimants." 

In  the  present  case  there  was  a  valid  contract  made  on 
behalf  of  the  owner  and  with  her  knowledge  and  consent,  and 
it  seems  to  us  that  the  owner  was  not  obliged  also  to  give  notice 
under  section  1192  of  nonresponsibility,  in  addition  to  the 
recorded  contract,  in  order  to  secure  the  protection  given  her 
by  the  statute.  We  have  found  no  case  where  our  supreme 
court  has  held  that  lien  claimants  may  disregard  the  recorded 
contract  of  the  owner  and  proceed  against  him  under  section 
1192,  unless  he  has  also  given  the  notice  mentioned  in  that 
section.  Where  the  contract  is  made  on  his  behalf  and  with 
his  knowledge  and  consent  and  is  recorded,  and  the  lien  daimr 
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ants  so  state  in  their  complaints,  we  can  see  no  reason  why 
the  contract  should  not  'be  the  measure  of  his  liability. 
In  short,  the  owner's  liability  under  section  1192  does  not 
attach  when  there  is  a  valid  recorded  contract  made  in  his 
behalf. 

Some  other  questions  are  presented  in  the  briefs,  but  the 
view  we  have  taken  renders  their  consideration  unnecessary. 

The  learned  trial  court  seems  to  have  found  the  amount  due 
on  the  daime  upon  the  theory  that  the  contract  was  void  be- 
cause of  the  alterations  in  the  plans  and  that  the  owner  was 
liable  under  section  1192.  We  think  the  contract  was  valid 
and  the  owner's  lia:bility  should  be  measured  by  section  1200. 

The  judgment  and  order  are  reversed. 

Hart,  J.,  and  Ellison  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  23, 1916. 


[av.  No.  1489.    Third  AppeUate  District— August  25,  1916.] 

LOUIS  BRESLAUER,  Respondent,  v.  McCORMICK- 
SAELTZER  COMPANY  (a  Corporation),  Appellant 

ACTION  roB  Personal  Sebvices  —  Amount  or  Compensation  —  Pay- 
ment OF  EzTBA  Salasy  Out  ov  Secbet  Pund^Evidence — Support 
or  Findings. — In  an  action  to  recover  an  alleged  balance  due  on 
account  of  salary  as  chief  clerk  and  accountant  of  a  general  mar- 
chandise  business,  the  amount  of  such  salary  entered  on  the  books 
of  the  company  and  the  receipted  card  in  full  for  salary  is  not  con- 
elusive  evidence  of  the  amount  of  the  plaintiff's  compensation,  where 
it  is  made  to  appear  from  the  evidence  that  the  plaintiff  had  for 
several  years  been  paid  an  additional  amount  out  of  a  ''secret 
fund/'  and  that  such  fund  was  a  recognized  part  of  the  machinery 
of  the  company  kept  for  paying  extra  salaries  to  good  employees. 

Id. — Evidence — ^Receipt. — ^A  receipt  is  never  conclusive  evidence,  but  is 
always  open  to  explanation. 

APPEAL  from  a  judgment   of  the   Superior   Court  of 
Shasta  County.    James  G.  Estep,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Carr  &  Eennedy,  for  Appellant 
W.  D.  Tillotson,  for  Respondent. 

ELLISON,  J.,  pro  tern. — This  action  is  brought  by  the 
plaintiff  to  recover  of  the  defendant  the  sum  of  $375,  balance 
alleged  to  be  due  on  account  of  salary  from  February  28, 
1914,  to  May  1,  1915. 

Plaintiff  has  judgment  for  the  amount  claimed  and  the 
defendant  appeals  therefrom. 

The  complaint  alleges  that  between  the  above  dates  plaintiff 
rendered  services  for  defendant  at  its  instance  and  request, 
each  and  every  month,  in  the  capacity  of  chief  accountant 
and  clerk. 

That  for  said  services  defendant  promised  to  pay  him  at 
the  rate  of  $175  per  month,  which  salary  for  said  time 
amounted  to  $2,625. 

That  defendant  had  only  paid  him  of  said  amount  the  sum 
of  $2,250,  leaving  a  balance  due  him  of  $375,  which  had  not 
been  paid  and  for  which  judgment  is  asked. 

The  answer  denied  that  plaintiff's  salary  was  fixed  by 
agreement  at  $175  per  month,  but  alleged  it  was  fixed  at 
$150  per  month,  and  alleges  that  during  said  period  of  em- 
ployment ''the  plaintiff  received  and  accepted  from  defend- 
ant in  payment  of  said  salary  the  sum  of  $150.00  for  each 
and  every  month  of  said  time,  amounting  for  said  period  to 
the  total  sum  of  $2,250.00,  and  alleges  that  said  salary  has 
been  fully  paid  and  satisfied." 

The  findings  of  the  court  followed  closely  the  allegations 
and  language  of  the  complaint. 

The  principal  contention  of  the  appellant  is  that  the  finding 
of  the  court  '*that  for  plaintiff's  services  the  defendant  prom- 
ised  to  pay  him  $175.00  per  month,"  is  not  sustained  by  the 
evidence.  That  the  evidence  shows  he  was  only  to  receive 
$150  per  month,  and  that  this  amount  has  been  fully  paid  to 
him. 

It  appears  from  the  record  that  the  defendant  is  engaged 
in  the  general  merchandise  business  in  the  city  of  Redding, 
Shasta  County,  California,  and  has  in  its  employ  many  per- 
sons.   The  plaintiff  entered  the  employ  of  the  defendant  in 
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July,  1901,  as  chief  clerk  and  accountant,  and  continued  with 
it  until  May  1,  1915. 

In  February,  1910,  and  for  some  time  prior  thereto,  the 
salary  of  the  plaintiflF  appeared  upon  the  books  of  the  defend- 
ant as  $125  per  month,  but  for  some  time  he  had  been  receiv- 
ing, in  addition  to  his  **book  salary,"  $25  per  month,  which 
was  paid  to  him  at  the  end  of  the  year  in  a  check  for  three 
hundred  dollars. 

The  plaintiff  testifies  that  in  the  latter  part  of  the  year 
1909,  or  the  early  part  of  1910,  he  applied  to  the  defendant 
for  an  increase  in  his  compensation  or  salary.  Quoting  from 
his  testimony:  **I  applied  to  Mr.  Saeltzer  for  an  increase  of 
salary.  What  was  said  to  me:  *Tou  were  to  receive  a  book 
salary  of  $150  per  month.*  A  salary  on  a  separate  fund 
known  as  the  'secret  fund'  of  $25  per  month.  It  was  said 
at  the  time  I  would  get  the  $25  per  month  at  the  end  of  the 
year." 

He  further  testified  that  after  this  incident  his  salary  was 
entered  on  the  books  of  the  defendant  at  $150  per  month, 
which  was  paid  each  month,  and  that  three  hundred  dollari 
was  paid  him  each  year  out  of  the  "secret  fund,"  and  that 
this  arrangement  was  carried  out  from  February  28,  1910, 
to  February  28,  1914. 

There  is  no  conflict  in  the  testimony  as  to  the  fact  that  the 
corporation  kept  a  fund  or  account  known  as  the  ''secret 
fund,"  and  no  dispute  that  plaintiff  and  other  employees  of 
the  defendant  received  money  from  this  fund,  both  before 
and  after  February,  1910.  And  no  dispute  that  from  Febru- 
ary, 1910,  to  February,  1914,  plaintiff  was  paid  by  defend 
ant  out  of  the  fund  three  hundred  dollars  on  four  diflferent 
occasions,  making  one  thousand  two  hundred  dollars  in  all. 
This  gave  him  a  compeusation  for  his  work  between  those 
dates  of  $175  per  month.  From  February,  1914,  to  May  1, 
1915,  he  only  received  $150  per  month,  and  received  nothing 
out  of  the  secret  fund.  The  extra  $25  per  month  for  the 
period  between  the  last  two  dates  is  the  basis  of  this  action. 

The  defendant  denies  that  it  ever  agreed  to  pay  the  plain- 
tiff at  any  time  any  salary  in  excess  of  the  $150  per  month 
appearing  on  its  books. 

The  conflict  between  the  parties  centers  largely  around  the 
significance  and  meaning  of  this  transfer  of  money  from  the 
"secret  account"  to  the  plaintiff. 
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The  position  of  the  latter  being  that  the  $25  per  month  was 
paid  to  him  as  a  part  of  his  agreed  salary  out  of  this  fund ; 
the  defendant's  position  is  that  the  three  hundred  dollars  per 
year  paid  was  a  pure  gift  for  good  services  rendered,  and  not 
the  result  of  any  contractual  liability ;  that  it  could  give  it  or 
not  to  the  plaintiff  in  any  years  as  it  saw  fit. 

The  plaintiff  testified  that  Mr.  Saeltzer  gave  as  a  reason 
for  not  having  the  books  show  he  was  getting  $175  per  month 
that  he  did  not  want  the  other  employees  to  know  what 
salary  any  particular  employee  was  getting.  In  this  he  is 
corroborated  by  the  testimony  of  Mr.  Saeltzer,  from  which 
it  appears  a  '* secret  fund"  was  kept,  and  from  it  other  em- 
ployees besides  the  plaintiff  received  extra  compensation. 
His  testimony  shows  that  the  ''secret  fund"  was  a  recognized 
part  of  the  machinery  for  transacting  the  business  of  the 
corporation. 

As  to  its  purpose  and  use,  Mr.  Saeltzer  testified:  "The 
secret  fund  was  kept  to  pay  extra  salaries.  To  explain 
salary — ^for  instance,  we  have  a  person  in  our  employ  who  is 
working  for  $75  per  month  and  that  being  a  good  man.  And 
he  says:  *I  want  to  leave;  I  can  make  more  money.'  I  don't 
want  to  give  him  more  on  the  books,  for  the  next  man  would 
want  more  salary  if  I  started  this.  So  I  would  pay  him  the 
extra  salary  out  of  the  secret  fund  and  the  board  would 
approve  it." 

We  think  this  testimony  of  Mr.  Saeltzer  clears  up  the 
whole  situation  and  corroborates  the  plaintiff. 

It  makes  manifest  that  the  defendant  did  not  want  the 
books  to  show,  in  all  cases,  the  salary  that  was  being  paid  to 
an  employee,  and  that  they  did  not.  That  the  ** secret  fund" 
was  kept  for  the  purpose  of  paying  ''the  extra  salary"  (to 
quote  his  testimony),  extra  salary  meaning  salary  agreed 
upon  in  excess  of  that  entered  on  the  books,  and  that  plaintiff 
was  paid  one  thousand  two  hundred  dollars  out  of  this 
"secret  fund"  after  his  salary  was  raised  on  the  books  from 
$125  per  month  to  $150.  That  the  plaintiff  did  have  an 
arrangement  with  the  defendant  that  he  was  to  get  $25  per 
month  in  addition  to  his  book  salary  of  $150  per  month  seems 
dear.  And  the  evidence  shows  he  did  receive  it  for  four 
years.  His  book  salary  was  raised  from  $125  per  month  to 
$150  per  month  February,  1910.  After  this,  according  to  the 
testimony  of  Mr.  Saeltzer,  he  secured,  in  addition  to  his  book 
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salary,  the  following  rams:  January  1,  1911,  three  hundred 
dollars;  May  23,  1912,  three  hundred  dollars;  December  22, 
1913,  three  hundred  dollars;  December  24,  1914,  three  hun- 
dred dollars. 

The  above  testimony  of  the  defendant's  manager  amply 
supports  the  plaintiff's  contention  that  there  was  a  "secret 
fund."  That  out  of  it  he  was  paid  three  hundred  dollars  per 
year  extra  compensation  for  several  years,  not  as  a  gratuity, 
but  as  of  right  under  the  terms  of  his  contract  with  the 
defendant,  and  that  he  is  entitled  to  it  as  of  right  for  the 
period  embraced  herein. 

Appellant  further  contends  that  the  plaintiff's  testimony 
is  inconsistent  with  the  entries  made  in  the  books  of  the  cor- 
poration by  himself.  It  is  true  that  for  the  period  here  in^ 
volved  the  plaintiff's  salary  was  entered  upon  the  books  of 
the  corporation  as  $150  per  month.  But  in  view  of  the  plain- 
tiff's testimony  that  it  was  a  part  of  his  agreement  with 
B.  M.  Saeltzer  that  the  books  should  show  a  salary  only  of 
$150  per  month,  the  discrepancy  between  his  actual  salary 
and  the  book  entries  stands  explained.  The  entries  on  the 
books  were  in  accordance  with  the  contract. 

There  is  other  evidence  in  the  record  bearing  upon  the  find- 
ing under  discussion,  both  in  favor  of  the  plaintiff  and  the 
defendant.  We  have  examined  it  all  with  care,  but  enough 
has  been  referred  to  to  show  that  the  finding  of  the  learned 
trial  judge  that  plaintiff  was  working  under  a  contract  for  an 
agreed  compensation  of  $175  per  month  finds  rabstantial 
support  in  the  evidence. 

2.  It  appears  that  during  the  later  months  of  plaintiff's 
employment  the  system  of  paying  employees  was  changed  to 
a  time-card  system,  and  employees  receipted  on  the  card.  The 
plaintiff  signed  these  receipts.  The  receipts  were  worded  as 
follows: 

''Received  payment  in  full  for  period  and  amount  stated, 
and  time  recorded  on  this  card." 

Counsel  for  appellant  claims  that  this  should  be  held  con- 
clusive on  plaintiff  that  he  had  been  paid  his  full  agreed 
compensation. 

A  receipt  is  never  conclusive  evidence — ^is  always  open  to 
explanation.  The  explanation  contained  in  the  record  is 
sufficient  to  prevent  this  receipt  from  concluding  plaintiff. 
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If  the  defendant  did  not  want  the  books  of  the  corporation 
to  show  the  salary  plaintiff  was  receiving,  and  the  evidence 
is  ample  for  the  drawing  of  such  a  conclusion,  then  it  did  not 
want,  for  same  reason,  the  receipts  to  show  it.  It  would 
have  been  an  idle  act  to  have  the  books  show  that  he  was 
getting  only  $150  per  month,  and  follow  this  with  a  receipt 
showing  he  was  receiving  $175  per  month. 

3.  The  stubs  of  checks  and  resolutions  of  the  board  of 
directors  made  months  and  yiears  after  the  contract  was  made 
with  plaintiflf  were  self-serving  declarations  and  properly 
excluded. 

4.  It  is  claimed  the  court  erred  in  failing  to  find  upon  a 
material  issue  raised  by  the  answer.  In  the  brief  of  counsel 
the  allegation  of  the  answer  upon  which  it  is  claimed  no  find- 
ing was  made  is  quoted  as  follows: 

"That  during  said  time  defendant  paid  to  plaintiflf  and 
plaintiflf  received  and  accepted  in  payment  of  said  salary, 
the  sum  of  $150.00  for  each  and  every  month  of  said  time, 
amounting  for  said  period  to  the  total  sum  of  $2250.00." 

To  properly  appreciate  the  significance  of  the  above  lan- 
guage, it  must  be  considered  in  connection  with  its  context. 
It  is  found  in  paragraph  IV  of  the  answer.  The  first  part  of 
the  paragraph  denies  that  plaintiflf  has  not  been  paid  all  of 
his  salary  and,  proceeding,  says:  ''Defendant  alleges  that  for 
said  services  so  rendered  by  plaintiflf  to  defendant  during  said 
time  mentioned  in  the  complaint,  plaintiflf  agreed  to  accept 
and  defendant  promised  to  pay  to  plaintiflf  a  salary  at  the 
rate  of  $150.00  per  month  for  each  and  every  month  during 
said  time  and  amounting  to  the  total  sum  of  $2250.00"  (and 
alleges  that  during  said  time  defendant  paid  to  plaintiflf  and 
plaintiflf  received  and  accepted  from  defendant  in  payment 
of  his  salary  the  sum  of  $150  for  each  and  every  month  of 
said  time,  amounting  in  said  period  to  the  total  sum  of 
$2,250,  and  alleges  that  said  salary  has  been  fully  paid  and 
satisfied). 

The  court  has  found  that  the  agreed  salary  was  $175  per 
month,  and  that  of  it  only  $150  per  month  has  been  paid,  and 
that  the  balance  is  unpaid  and  due. 

The  part  of  the  answer  above  quoted  and  placed  in  paren- 
theses, when  considered  with  its  context,  is  no  more  than  a 
statement  that  the  agreed  salary  was  $150  per  month,  and 
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that  the  full  amount  computed  at  that  rate  has  been  paid 
and  accepted  by  defendant. 

The  statement  in  the  answer  that  his  salary  was  to  be  $150 
per  month  is  the  pleader's  statement  of  what  the  contract  of 
employment  was  as  originally  made,  and  is  not  and  was  not 
intended  as  a  statement  that  after  the  services  were  per- 
formed, there  was  an  accord  and  satisfaction  in  and  by  which 
plaintiff  and  defendant  settled  a  disputed  claim  on  the  agreed 
basis  of  $150  per  month  for  the  period. 

Viewed  in  this  light,  the  findings  of  the  court  fuUy  coyer 
the  issue  made. 

The  judgment  is  affirmed. 

Ghipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  23,  1916. 


[Civ.  No.  1502.    Third  Appellate  Distriet^Angiut  25,  1916.] 

C.  J.  VATH,  Respondent,  v.  JAMES  F.  HALLETT  et  al., 
Respondents;  JAMES  J.  DAVITT,  Appellant. 

Contract— Liquidated  Damages  —  Pleading  —  Insutficienct  of  Com- 
plaint— Substantial  Bbeaoh  not  Shown. — In  an  action  to  recover 
the  Bum  of  money  fixed  as  liquidated  damages  for  tlie  breach  of  the 
terms  of  a  contract  guaranteeing  that  in  consideration  of  a  loan  of 
a  sum  of  money  to  a  person  to  permit  him  to  become  a  member  of 
a  retail  liquor  partnership,  the  partners  would,  during  the  entire 
period  of  the  leasehold  of  the  premises  wherein  such  business  was 
being  conducted,  purchase  of  the  lenders  "all  steam  and  lager  beer 
and  liquors  of  every  kind  and  character  and  all  incidentals  pertain- 
ing to  the  retail  liquor  business/'  the  complaint  fails  to  state  a  cause 
of  action,  where  it  is  only  alleged  that  on  or  about  a  stated  date 
the  defendants,  contrary  to  the  terms  of  said  agreement  and  in  vio- 
lation of  their  obligation  thereof,  neglected  and  refused  to  purchase 
all  lager  beer  of  the  plaintiffs  as  provided  in  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    W.  A.  Beasley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Hoefier  &  Morris,  and  George  F.  Snyder,  for  Appellant 
William  H.  Johnson,  for  Respondent,  C.  J.  Yatli. 

ELLISON,  J.,  pro  tern. — ^The  plaintiflF  brought  this  action 
to  recover  of  the  defendants  Davitt  and  Hallett  the  sum  of 
three  thousand  dollars,  alleged  to  be  due  under  the  terms 
of  a  written  contract.  Two  other  persons  were  made  defend- 
ants under  an  allegation  that  they  refused  to  join  with  the 
plaintiff.  Davitt  and  Hallett  will  be  referred  to  as  the 
defendants. 

The  defendant  Davitt  demurred  to  the  complaint,  and  his 
demurrer  having  been  overruled,  he  declined  to  answer  and 
judgment  was  entered  against  him.  He  appeals  from  such 
judgment. 

For  a  clear  understanding  of  the  case  it  seems  necessary 
to  set  out  in  full  the  contract  sued  upon  as  it  appears  in  the 
complaint.    It  is  as  follows: 

"This  agreement  made  between  James  J.  Davitt  and  J.  F. 
Hallett,  of  the  County  of  Santa  Clara,  State  of  California, 
parties  of  the  first  part,  and  A.  L.  Brassy,  C.  J.  Vath  and 
George  Geoffrey,  of  the  same  said  county  and  state,  parties 
of  the  second  part, 

**Witnesseth: 

"That  whereas  the  said  James  J.  Davitt  and  J.  F.  Hallett 
are  about  to  enter  into  partnership  in  the  business  of  retail- 
ing liquor,  at  number  19  South  Second  street,  in  the  City  of 
San  Jose,  County  of  Santa  Clara,  State  of  California,  and 
the  said  J.  F.  Hallett  is  desirous  of  having  associated  with 
him  the  said  James  J.  Davitt,  and  the  said  Davitt,  in  order 
to  become  associated  with  the  said  Hallett,  has  to  raise  the 
sum  of  six  thousand  ($6,000.00)  dollars,  and  whereas  the 
said  parties  of  the  second  part  are  willing  to  loan  to  the 
said  Davitt  the  said  sum  of  six  thousand  ($6,000.00)  dollars, 
in  consideration  of  certain  security  to  be  given  by  to  parties 
of  the  second  part.  One  of  which  is  the  guaranty  of  parties 
of  the  first  part,  on  their  part,  that  they  will  during  the  en- 
tire period  of  the  leasehold,  now  held  by  said  Hallett,  per- 
taining to  said  premises,  to  purchase  of  said  parties  of  the 
second  part,  all  steam  and  lager  beer  and  liquors  of  every 
kind  and  character  and  all  incidentals  pertaining  to  the  retail 
liquor  business  of  and  from  said  parties  of  the  second  part. 
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It  being  impracticable  and  extremely  difficult  to  fix  the  actual 
damage  which  may  result  to  parties  of  the  second  part  from 
a  breach  or  violation  of  the  terms  hereof  by  parties  of  the 
first  part.  It  is  agreed  that  the  sum  of  three  thousand 
($3,000.00)  dollars  be  and  the  same  is  hereby  fixed  as  liqui- 
dated damages  for  which  sum  judgment  may  be  taken  by 
parties  of  the  second  part  upon  proof  of  a  breach  of  the 
terms  hereof  by  parties  of  the  first  part. 

*'Jas.  F.  Hallett, 
**  James  J.  Davitt." 

Additionally  the  complaint  alleges:  "That  from  the  nature 
of  the  subject  matter  of  the  said  contract  and  the  relation  of 
the  parties  thereto,  it  would  have  been,  was  and  still  is  im- 
practicable and  extremely  difficult  to  fix,  have  fixed,  or  to 
now  fix  the  actual  damage  which  plaintiff  would  sustain  by 
reason  of  a  breach  thereof  by  parties  of  the  first  part. 

"That  on  or  about  the  29th  day  of  May,  1913,  the  defend- 
ants, contrary  to  the  terms  of  said  agreement  and  in  viola- 
tion of  their  obligation  thereof,  neglected  and  refused  to 
purchase  all  lager  beer  of  the  plaintiffs  as  provided  in  said 
contract." 

That  at  the  time  of  said  neglect  and  refusal  defendant 
Davitt  was  conducting  said  retail  liquor  business. 

That  plaintiff  at  all  times  was  ready,  able,  and  willing  to 
comply  with  all  the  terms  of  said  contract  on  his  part  to  be 
performed,  and  had  done  so. 

That  plaintiff  advanced  and  defendants  accepted  the  six 
thousand  dollar  loan  provided  for  in  said  agreement.  That 
defendants  complied  with  the  terms  of  said  contract  for  a 
period  of  about  two  years  after  its  date. 

Judgment  is  asked  for  the  three  thousand  dollars  and  costs. 

1.  We  are  of  the  opinion  that  the  complaint  does  not  state  a 
cause  of  action  and  the  demurrer  thereto  should  have  been 
sustained.  While  the  contract  pleaded  is  somewhat  vague, 
indefinite,  and  incomplete,  it  is  manifest  that  the  defendants 
were  to  buy  of  the  plaintiff  only  such  beer  as  they  might  need 
from  time  to  time  in  their  business  of  retailing  liquor.  There 
is  no  allegation  in  the  complaint  that  they  needed  any  beer 
on  or  about  May  29,  1913,  or  that  they  bought  any  from 
any  other  source.  For  auirht  that  appears  in  the  complaint, 
they  needed  none  at  about  that  time. 
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There  is  no  averment  that  they  ceased  to  buy  of  the  plain- 
tiff for  more  than  one  day. 

It  is  alleged  that  they  failed  and  refused  to  buy  all  beer  of 
plaintiff.  This  allegation  would  be  sustained  on  a  trial  by 
testimony  that  on  the  day  named  the  defendants  bought  ten 
cases  of  beer  from  the  plaintiff  and  only  one  quart  from 
someone  else. 

Conceding  for  the  present  that  the  contract  is  to  be  con- 
strued as  one  for  liquidated  damages,  yet  no  recovery  can  be 
had  unless  a  substantial  breach  thereof  is  alleged  and  proved. 

"This  action  is  brought  upon  the  theory  that  the  sum  of  two 
hundred  dollars  specified  in  the  agreement  is  liquidated  dam. 
ages  for  any  breach  of  the  requirements  thereof,  and  such  is 
the  contention  of  the  plaintiff.  For  the  purposes  of  the  case, 
the  correctness  of  this  proposition  will  be  conceded.  In  such 
a  case,  before  any  liability  to  pay  the  liquidated  damages  can 
attach  to  the  party  in  default,  he  must  have  been  guilty  of  a 
substantial  breach  of  his  agreement — ^a  breach  that  has  re- 
sulted in  something  more  than  mere  nominal  damages  to  the 
other  contracting  party.  This  rule  is  so  manifestly  just  that 
no  discussion  of  it  is  necessary."  {Hathaway  v.  Lynn,  75 
Wis.  186,  [6  L.  R.  A.  551,  43  N.  W.  956].) 

As  an  application  may  be  made  to  amend  the  complaint  in 
the  lower  court,  it  becomes  necessary  to  notice  some  other 
points  raised  by  appellant. 

For  several  reasons  we  are  of  the  opinion  the  contract  can- 
not be  the  foundation  of  an  action  for  either  liquidated  dam- 
ages or  for  actual  damages. 

1.  It  lacks  certainty. 

There  is  no  direct  promise  or  agreement  on  the  part  of  the 
defendants  to  buy  liquor  from  the  plaintiff.  Such  promise 
can  only  be  inferred  from  the  general  language  of  the  con- 
tract. 

The  plaintiff  agreed  to  loan  defendant  six  thousand  dollars 
*'in  consideration  of  certain  security  to  be  given  by  to  parties 
of  the  second  part.  One  of  which  is  the  guaranty  of  parties 
of  the  first  part,  on  their  part,  that  they  will  during  the  en- 
tire period  of  the  leasehold,  now  held  by  said  Hallett,  pertain- 
ing to  said  premises,  to  purchase  of  said  parties  of  the  second 
part,  all  steam  and  lager  beer  and  liquors  of  every  kind  and 
character  and  all  incidentals  pertaining  to  the  retail  liquor 
business  of  and  from  said  parties  of  the  second  part."    Per- 
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haps  a  promise  on  the  part  of  defendants  to  buy  beer,  etc., 
from  plaintiff  may  be  inferred  from  this  general  language, 
but  it  seems  unnecessary  to  definitely  pass  on  the  point. 

The  contract  fixes  no  price  at  which  plaintiff  was  to  furnish 
beer,  etc.,  to  defendant.  He  did  not  bind  himself  to  furnish 
it  at  any  agreed  price.  The  plaintiff  did  not  promise  and 
bind  himself  to  sell  beer,  etc.,  to  defendant  at  alL  He  as- 
sumed no  obligation  to  do  so,  and  it  was  left  entirely  at  his 
pleasure  to  sell  defendant  beer,  etc.,  or  not  to  sell  it,  and  any 
failure  to  so  furnish  and  sell  would  have  given  plaintiff  no 
cause  of  action  against  defendant.  An  executory  contract 
must  have  the  element  of  mutuality. 

An  agreement  on  part  of  defendant  to  buy  beer  of  the  plain- 
tiff is  not  enforceable  against  the  defendant  where  there  is  no 
agreement  or  promise  on  the  part  of  the  plaintiff  to  sell  such 
articles  to  him.  Hence  the  contract  cannot  be  the  basis  for  a 
suit  for  damages  for  not  buying  of  the  plaintiff. 

The  contract  is  not  enforceable  as  one  for  liquidated  dam- 
ages. 

It  will  be  observed  that  by  the  contract  the  same  damage, 
three  thousand  dollars,  is  fixed  as  the  estimated  and  agreed 
damages  for  a  complete  violation  of  its  terms  and  for  a  partial 
violation. 

According  to  the  terms  of  the  contract,  if  the  defendant 
failed  and  neglected  during  the  entire  five  years  to  buy  any- 
thing of  the  plaintiff,  the  damage  would  have  been  three  thou- 
sand dollars.  Whereas,  if  he  bought  all  beer  and  other  sup- 
plies for  the  saloon  during  all  the  five  years  except  the  last 
week  of  said  five  years'  period,  he  would  also  owe  plaintiff 
three  thousand  dollars. 

This  shows  that  no  good  faith  valuation  of  the  damages, 
which  might  result  from  the  breach  of  the  contract,  was  made. 

**A  good  faith  valuation  of  the  damages  which  will  result 
from  the  breach  of  a  contract  is  generally  upheld  and  the 
amount  specified  recoverable."  (Elliott  on  Contracts,  sec. 
1559.)  And  the  converse  is  equally  true,  viz. :  That  where  the 
contract  on  its  face  shows  that  no  good  faith  estimate  and 
valuation  of  the  damages  that  might  result  from  a  breach  of 
the  contract  was  ever  made  or  attempted,  the  amount  thus 
arbitrarily  fixed  without  any  reference  to  the  actual  damages 
that  may  be  incurred  will  not  be  recoverable  as  liquidated 
damages.    In  2  Oreenleaf  on  Evidence,  section  259,  the  rule  is 
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said  to  be  that  it  must  be  '' apparent  that  the  damages  have 
already  been  the  subject  of  actual  and  fair  calculation  and 
adjustment  between  the  parties." 

We  conclude  that  the  demurrer  to  the  complaint  should 
have  been  sustained.  That  the  contract  is  not  enforceable  as 
a  contract  for  liquidated  damages,  and  by  reason  of  its  lack 
of  mutuality  of  obligation  and  uncertainty  cannot  be  the  basis 
of  an  action  for  actual  damages. 

The  judgment  is  reversed,  with  direction  to  sustain  the  de- 
murrer to  the  complaint. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  24,  1916,  and  the  following 
opinion  then  rendered  thereon: 

THE  COUET.— The  petition  for  transfer  and  hearing  in 
this  court  is  denied.  We  think  the  judgment  was  properly 
reversed  upon  the  first  ground  stated  in  the  opinion  of  the  dis- 
trict court  of  appeal,  viz. :  That  the  complaint  does  not  state 
facts  showing  a  substantial  breach  of  the  agreement.  We  are 
not  satisfied  of  the  correctness  of  the  views  expressed  by  the 
district  court  of  appeal  on  other  points,  and  withhold  the  ex- 
pression of  any  opinion  on  such  points.  Upon  a  new  trial  the 
superior  court  will  not  regard  as  decided  or  as  the  law  of  the 
case  any  proposition  except  the  one  which  is  above  stated  to 
have  our  approval 


[Civ.  No.  1475.    Third  AppeDate  Diitrict.— Angust  28,  1918.] 

GRANT  PEE,  Respondent,  v.  McPHEE  COMPANIY  (a  Cor- 
poration)  et  al.,  Appellants. 

AooouNT  Stated— EssENTiAie  or— N«w  Contract.— An  account  stated 
is  a  writing  wMch  exhibits  the  state  of  account  between  parties  and 
the  balance  owing  from  one  to  the  other;  and  when  assented  to, 
either  expressly  or  impliedly,  it  becomes  a  new  contract. 

Id. — AoriOK  vob  Sebvices — Suppobt  or  Findings. — In  this  action  to  re- 
cover aa  alleged  balance  due  for  services  in  superintending  the  con 
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fltniction  of  certain  bmldings  for  a  contracting  eompanj,  it  ia  held 
that  the  finding  that  the  document  upon  which  the  plaintiff  relied 
as  an  account  stated  constituted  such  an  account  is  supported  bj 
the  evidence. 

Id. — Opening  op  Account — Yraxjd  or  Mistake. — In  the  absence  of  al- 
legation and  proof  of  fraud  or  mistake  which  taints  the  entire  con- 
tract, the  court  will  not  open  and  unrayel  it  as  if  no  accounting  had 
been  made,  but  the  settlement  will  be  binding  except  for  the  errors 
shown. 

Id. — ^EviDENGih-PBooF  07  OMISSIONS  AND  Ebbobs. — ^lu  an  action  upon 
an  account  stated  it  is  proper  to  allow  evidence  of  omissions  and 
errors  therein  and  find  in  favor  of  plaintiff  in  accordance  with  the 
facts. 

Id. — Interest — ^Allowance  from  Commenceicent  of  Action. — In  an 
action  on  an  account  stated,  interest  is  allowable  from  the  date  of 
the  commencement  of  the  action. 

Id. — Supebintendenct  of  Buildings  for  Corporation — ^Percentage  of 
Profits — Status  of  Parties. — Contracts  between  a  corporation  en- 
gaged in  the  general  contracting  business  and  an  individual  who  is 
to  superintend  the  construction  of  certain  buildings  for  the  former 
for  a  percentage  of  the  "net  profits''  do  not  make  the  relationship 
of  the  parties  that  of  partners. 

Jd.—Oonstruction  of  Term  "Net  Profits" — Evidence. — ^Evidence  of 
similar  contracts  made  between  the  parties  is  admissible  to  assist  the 
court  in  interpreting  the  term  "net  profits.'* 

APPEALS  from  judgments  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  orders  denying  a  new 
trial.    B.  P.  Morgan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  P.  Hubbard,  for  Appellants. 

Aitken  &  Aitken,  R.  H.  Countryman,  and  Prank  W.  Aitken, 
for  Respondent. 

CHIPMAN,  P.  J. — Two  actions  between  the  same  parties 
are  included  in  the  appeal,  one  having  been  numbered  in  the 
court  below  17,022,  the  other  18,032,  both  havir^  been  tried 
together.  The  transcript  on  appeal  covers  1,292  printed  pages 
and  the  briefs  comprise  half  as  many  more.  The  appeals  are 
by  defendants  from  the  respective  judgments  and  from  orders 
denying  their  motions  for  new  trials  made  in  each  case,  and 
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354  alleged  errors  of  law  are  specified  in  the  assignments  of 
errors. 

The  complaint  in  the  first  action,  No.  17,022,  was  filed  June 
6,  1908.  It  is  therein  alleged  that  defendant  McPhee  Com- 
pany was  a  corporation  organized  and  existing  under  and  by- 
virtue  of  the  laws  of  California,  with  its  oflSce  and  principal 
place  of  business  in  the  city  and  county  of  San  Francisco; 
that  defendants  Daniel  McPhee  and  Anna  McPhee  were  at  all 
times  husband  and  wife;  that  defendant  Daniel,  during  all 
the  times  mentioned,  was  doing  business  under  the  name  and 
style  of  McPhee  Company;  that  defendants  sued  fictitiously 
as  First  Doe,  Second  Doe,  and  Third  Doe  were  the  owners  of 
one  share  each,  and  defendants  Daniel  and  Anna  McPhee 
were  the  owners  of  248^  shares  each  of  the  capital  stock  of 
said  corporation,  the  entire  issued  capital  stock  being  five  hun- 
dred shares;  ''that  said  defendants  other  than  the  defendants 
sued  herein  as  stockholders  of  the  defendant  McPhee  Com- 
pany are  indebted  to  this  plaintiff  in  the  sum  of  $13,649.27 
upon  and  as  for  and  upon  an  account  stated  made  by  and  be- 
tween said  defendants  except  said  defendants  sued  herein  as 
stockholders  and  this  plaintiff."  It  is  then  alleged  that  "said 
defendants  other  than  those  who  are  sued  as  stockholders  of 
said  defendant  corporation  within  two  years  last  past  .  .  . 
entered  into  written  agreements  with  this  plaintiff  from  time 
to  time,  by  which  it  was  agreed  that  in  the  course  of  the  erec- 
tion and  construction  of  certain  buildings,  this  plaintiff 
should  act  as  the  superintendent  thereof  and  receive  forty  per 
cent  of  the  net  profits  of  the  erection  and  construction  of  said 
buildings";  that  plaintiff  performed  his  part  of  said  contracts 
and  from  time  to  time  received  various  sums  of  money  on  ac- 
count thereof;  that  on  May  28,  1908,  plaintiff  and  defendants 
"other  than  said  defendants  sued  as  stockholders"  entered 
into  an  account  stated  and  the  amount  of  the  indebtedness  to 
plaintiff  was  fixed  at  the  sum  of  $13,649.27,  which  said  de- 
fendants promised  to  pay ;  that  no  part  thereof  has  been  paid, 
and  that  said  stockholders  are  liable  for  their  proportionate 
amount  of  said  indebtedness. 

In  a  second  count  of  the  complaint  it  was  stated  "that  this 
plaintiff  performed  certain  work  and  rendered  certain  services 
to  defendants  other  than  said  defendants  sued  herein  as  stock- 
holders of  the  defendant  corporation,"  and  that  plaintiff  was 
to  receive  forty  per  cent  of  the  net  profits  received  for  the 
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construction  of  said  buildings;  that  the  said  profits  thereof 
were  $65,229.56;  that  forty  per  cent  thereof  is  $25,991.82; 
that  plaintiff  has  been  paid  $12,342.45,  leaving  due  him  the 
sum  of  $13,649.27.  The  prayer  is  for  the  last-mentioned  sum, 
judgment  being  asked  against  the  five  stockholders  named  for 
their  proportionate  amounts. 

A  demurrer  to  the  complaint  was  overruled  and  defendants, 
other  than  those  fictitiously  named,  answered:  Denied  that 
Daniel  McPhee  "was  doing  business  under  the  name  and  style, 
or  name  or  style,  of  McPhee  Company,  otherwise  or  at  all  ex- 
cept under  the  name  of  McPhee  Company,  a  corporation*'; 
denied  that  defendant  Anna  was  the  owner  of  any  greater 
number  of  shares  of  the  capital  stock  of  said  corporation  than 
ten  shares;  denied  the  indebtedness  sued  for;  denied  that  they 
entered  into  written  agreements  with  plaintiff  by  which  it  was 
agreed  that  plaintiff  should  act  as  superintendent  of  the  con- 
struction of  the  buildings  referred  to  and  should  receive  forty 
per  cent  of  the  net  profits  thereof;  denied  performance  by 
plaintiff  of  the  conditions  of  the  contracts  alleged;  denied 
making  an  account  stated  and  that  any  amount  of  indebtedness 
was  fixed.  The  averments  of  the  second  cause  of  action  were 
specifically  denied. 

The  trial  commenced  on  November  17,  1909,  and,  before  its 
conclusion  and  on  December  1,  1909,  an  amended  complaint 
was  filed,  containing  two  counts.  The  allegations  were  the 
same  as  in  the  original  complaint,  with  these  exceptions: 
W.  M.  "Willett,  J.  P.  Campbell,  and  W.  E.  Lowe  were  substi- 
tuted as  defendants  for  First  Doe,  Second  Doe,  and  Third 
Doe;  it  was  alleged  that  defendant  Daniel  McPhee  was  the 
owner  of  483  shares  and  defendant  Anna  McPhee  of  ten  shares 
of  the  capital  stock  of  said  corporation ;  that  the  account  stated 
was  for  $13,749.27  and  that  one  hundred  dollars  had  been  paid 
thereon ;  the  amount  alleged  in  the  second  cause  of  action  to 
be  due  was  $15,649.27  and  judgment  was  prayed  for  that 
amount 

A  demurrer  to  the  amended  complaint  was  overruled  and  an 
answer  was  filed  with  similar  denials  as  those  contained  in  the 
answer  to  the  original  complaint. 

On  April  6, 1910,  an  amendment  to  the  answer  was  filed,  set- 
ting up  two  additional  further  and  separate  defenses,  in  the 
first  of  which  it  was  alleged  that  in  any  account  stated  between 
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the  parties,  mistakes,  errors,  and  omissions  were  made  therein 
by  the  bookkeeper  who  prepared  "such  alleged  account 
stated,*'  and  that  it  showed  only  gross  profits  and  losses,''  the 
items  being  enumerated  and  aggregating  $14,544.59  ''as  ap- 
pearing in  favor  of  the  plaintiflp  herein/'  It  was  also  alleged, 
as  a  further  and  separate  defense,  that  both  counts  of  the  com- 
plaint were  barred  by  the  provisions  of  subdivision  1,  section 
339,  of  the  Codte  of  Civil  Procedure. 

On  April  1, 1912,  plaintiff  filed  an  *' amendment  to  amended 
complaint"  to  be  added  to  the  first  count,  setting  up  a  mistake 
by  the  bookkeeper  by  which  five  thousand  dollars  of  the  net 
profits  made  by  the  defendant  corporation  were  omitted  from 
the  account  upon  which  plaintiflE  was  to  receive  forty  per  cent, 
'^and  if  said  account  stated  had  expressed  said  real  intention 
of  plaintiff  and  the  defendant  corporation,  said  account  would 
have  shown  an  additional  five  thousand  dollars  of  n^t  profits, 
and  said  account  should  and  would  have  been  stated  for  the 
correct  sum  due  plaintiff,  to  wit:  th«  sum  of  $15,749.27."  A 
denial  of  these  allegations  was  filed  by  defendants. 

The  complaint  in  action  No.  18,032,  filed  July  31,  1908,  con- 
tained similar  averments  to  those  set  up  in  the  original  com- 
plaint in  action  No.  17,022,  alleging  an  indebtedness  of 
$1,123.78,  for  which  amount  judgment  was  asked.  An 
amended  complaint  was  filed  December  1, 1909,  containing  the 
same  changes  as  made  in  the  amended  complaint  filed  in  the 
other  action  on  the  same  date.  Answers  were  filed  to  both 
pleadings,  denying  the  material  allegations  thereof. 

Very  full  findings  were  filed  in  each  action.  A  nonsuit  was 
granted  as  to  the  defendant  Daniel  McPhee,  doing  business 
under  the  name  of  McPhee  Company.  The  judgment  in  ac- 
tion No.  17,022  was  in  favor  of  plaintiff  against  the  corpora- 
tion for  the  sum  of  $14,491.33,  with  interest  from  the  date  of 
the  commencement  of  the  action,  the  aggregate  being 
$18,529.15 ;  judgment  was  also  entered  against  defendant  Dan- 
iel McPhee  for  $17,899.17,  and  against  defendant  Anna 
McPhee  for  $370.56.  In  action  No.  18,032,  the  judgment 
against  the  corporation,  including  interest  from  the  commence- 
ment of  the  action,  was  $1,427.78 ;  against  defendant  Daniel 
for  $1,379.20,  and  against  defendant  Anna  for  $28.54. 

As  is  apparent  from  the  pleadings,  the  corporation  defend- 
ant McPhee  Company  was  engaged  in  the  general  contracting 
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business  in  San  Francisco  and  plaintiff  was  its  superintendent 
of  construction.  Six  written  agreements  were  entered  into  by 
the  plaintiff  and  defendant  corporation  which  were  received 
in  evidence  and  marked^  respectively,  exhibits  1  to  6.  Ex- 
hibit 1  was  as  follows : 

*'San  Francisco,  Cal.,  April  1/05. 

**Thi8  is  to  certify  that  Grant  Fee  is  entitled  to  40%  of  the 
net  profits  on  our  contract,  Fairmont  Hotel  dated,  Jan.  13/05, 
salaries  and  ofSce  expenses  to  be  charged  to  the  contract. 

*'AI1  money  allowed  Grant  Fee  during  construction  to  be 
charged  against  his  40%,  on  settlement  at  completion  of  the 
contract 

*'MoPheb  Company, 
"D.  MoPhbb,  Pres't" 

Exhibit  No.  2  was  as  follows : 

*'San  Francisco,  Cal.,  Nov.  3/05. 

**This  is  to  certify  that  Grant  Fee  is  entitled  to  40%  of  the 
net  profits  of  our  contract,  Deming  Building,  located  on  the 
South  East  comer  of  Post  and  Stockton  St.,  S.  F. 

* '  Should  there  be  a  loss  on  the  building  it  is  agreed  that  40% 
of  the  net  loss  on  the  Deming  Building,  is  to  be  deducted 
from  Grant  Fee's  share  of  the  profits  on  our  contract,  Fair- 
mont Hotel,  dated  Jan.  13/05.''  (Same  signatures  as  to  Ex- 
hibit  No.  1.) 

Exhibit  No.  3,  dated  June  25,  1906,  certified  that  plaintiff 
was  entitled  to  forty  per  cent  of  the  net  profits  on  seventeen 
specified  contracts. 

Exhibit  No.  4  was  dated  December  1,  1906,  covered  three 
separate  contracts  and  contained  the  following  clause: 
"Should  there  be  a  loss  on  any  of  the  above  named  contracts  it 
is  agreed  that  Grant  Fee  is  to  assume  40%  of  such  loss  the 
same  to  be  deducted  from  his  share  of  the  profits." 

Exhibit  No.  5,  dated  April  18,  1907,  covered  four  separate 
contracts  and  contained  a  clause  in  the  same  words  and  figures 
as  last  a:bove  quoted. 

Exhibit  No.  6,  dated  September  28,  1907,  covered  two  con- 
tracts and  provided  that  in  case  of  loss  on  said  contracts, 
**  Grant  Fee  is  to  stand  40%  of  said  loss  same  to  be  deducted 
from  his  share  of  profits  on  other  work." 

Appellants,  in  their  opening  brief,  urge  the  following  gen- 
eral points  as  demanding  reversal  of  the  judgments: 
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1.  There  was  no  account  stated. 

2.  Interest  was  allowable  only  from  the  date  of  judgment. 

3.  The  judgment  rendered  was  for  forty  per  cent  of  gross 
profits  and  not  for  forty  per  cent  of  net  profits. 

4.  The  contracts  created  the  relation  of  a  partnership  or 
joint  undertaking  between  plaintiff  and  defendant  corpora- 
tion. 

5.  The  court  erred  in  its  rulings  during  the  trial. 

6.  The  court  erred  in  other  particulars  in  its  findings. 

The  court  found  that  the  defendant  corporation  entered  into 
written  agreements  with  plaintiff  by  which  it  was  agreed  that 
in  the  course  of  the  construction  of  certain  buildings  plaintiff 
should  act  ^is  superintendent  thereof  and  receive  therefor 
forty  per  cent  of  the  net  profits  arising  from  the  construction 
of  said  buildings,  and  that  plaintiff  performed  all  the  terms 
and  conditions  of  said  agreement  on  his  part  to  be  performed, 
and  there  became  due  plaintiff  various  sums  as  his  proportion 
of  said  net  profits ;  that  said  proportion  at  the  commencement 
of  the  action  amounted  to  the  sum  of  $67,334.46,  and  that  said 
forty  per  cent  of  said  net  profits  amounted  to  the  sum  of 
$26,933,78,  of  which  plaintiff  has  been  paid  $12,442.45,  leaving 
due  and  owing  to  plaintiff  from  defendant  corporation  the 
sum  of  $14,491.33,  no  part  of  which  has  been  paid;  that  on 
May  30,  1908,  plaintiff  and  defendant  made  and  agreed  to  an 
account  stated  of  said  indebtedness  due  to  plaintiff,  and  as  a 
result  of  said  accounting  the  amount  of  the  net  profits  of  de- 
fendant on  said  buildings  and  the  construction  thereof  was 
shown  to  be  $65,288.43,  and  defendants'  indebtedness  to  plain- 
tiff, after  charging  all  debits  against  him,  was  fixed  and  stated 
to  be  the  sum  of  $13,749.27,  and  it  was  then  and  there  so 
agreed  between  plaintiff  and  defendant,  and  defendant  there- 
upon promised  and  agreed  to  pay  plaintiff  the  said  sum  of 
$13,749.27;  **that  in  said  account  stated  and  in  the  making 
thereof,  mistakes,  errors,  and  omissions  were  made,  by  which 
mistakes,  errors,  and  omissions  net  profits  amounting  to 
$2,046.03  made  by  the  defendant  corporation  McPhee  Copi- 
pany  in  the  erection  and  construction  of  said  buildings  upon 
which  plaintiff  was  to  receive  forty  per  cent  of  the  net  profits, 
was  omitted  from  said  account,'*  and  said  account,  through 
said  errors,  did  not  represent  the  real  intention  of  plaintiff 
and  defendant;  that  said  errors  were  made  by  the  defendants' 
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bookkeeper  in  erroneously  adding  up  a  certain  column  of  fig- 
ures contained  in  what  defendant  called  the  **Ck)et  Book," 
showing  the  sum  of  money  expended  by  defendant  in  said 
work,  and  through  said  error  there  was  set  down  as  expendi- 
tures the  sum  of  five  thousand  dollars  more  than  the  true 
sum ;  that  by  reason  of  the  mistake  as  to  the  said  sum  of  five 
thousand  dollars,  or,  rather,  with  certain  other  mistakes,  er- 
rors, and  omissions  of  said  ^bookkeeper,  the  said  net  profits 
were  in  fact  $2,046.03  in  addition  to  said  $65,288.43,  the  total 
net  profits  being  $67,334.46,  and  the  correct  amount  of  net 
profits  due  plaintiff  should  be  and  is  the  sum  of  $14,491.33. 

The  court  found  adversely  to  all  the  errors,  omissions,  and 
mistakes  alleged  in  the  answer  to  have  occurred  in  stating 
the  account,  to  wit,  items  in  respect  of  salaries,  office  expenses, 
interest,  insurance,  use  of  donkey-engine,  and  as  to  these  the 
court  found  that  none  of  said  items  was  "omitted  from  said 
account  stated  in  making  up  said  account  stated  through  mis- 
take, error,  or  omission  of  said  plaintiff  and  defendant  corpo- 
ration McPhee  Company,  or  through  the  mistake,  error,  or 
omission  of  the  bookkeeper  of  said  defendant  corporation," 
except  "the  court  has  allowed  $809.00  for  insurance  and  given 
the  defendant  corporation  credit  therefor  in  ascertaining  the 
net  profits  as  hereinbefore  found,  and  in  finding  the  additional 
net  profits  which  should  have  been  allowed  to  the  plaintiff  in 
making  said  stated  account."  The  court  also  found  that  de- 
fendant's bookkeeper  did  in  fact  figure  the  office  expenses  to 
be  one  thousand  eight  hundred  dollars,  which  sum  is  the  cor- 
rect sum  and  was  charged  for  office  expenses  in  making  said 
account  stated.  The  court  also  found  that  neither  cause  of 
action  was  barred  by  the  statute  of  limitations. 

As  conclusions  of  law,  the  court  found  the  plaintiff  was  en- 
titled to  judgment  as  we  have  hereinabove  stated. 

We  shall  address  ourselves  to  the  principal  action  (No. 
17,022  in  the  superior  court),  in  which  judgment  for  the 
larger  amount,  $18,529.15,  was  rendered.  No  question  arises 
as  to  the  ownership  of  the  shares  of  defendant  corporation, 
ninety-seven  per  cent  of  which  belonged  to  defendant  D.  Mc- 
Phee — ^he  and  his  wife  owning  over  ninety-eight  per  cent  of 
the  five  hundred  shares ;  nor  is  there  any  question  as  to  his 
authority,  as  president  and  manager  of  the  corporation,  to 
represent  and  act  for  it  during  all  the  time  plaintiff  was  con- 
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nected  with  it.  There  had  been  no  meeting  of  the  stock- 
holders or  directors  for  years,  its  business  being  carried  on  by 
McPhee.  The  corporation,  in  fact,  represented  his  business 
incorporated.  Our  reference,  when  made  to  the  defendant, 
will  mean  the  corporation. 

1.  One  of  the  principal  questions  in  the  case  is  whether  or 
not  the  finding  that  there  was  an  account  stated  is  supported 
by  the  evidence.  The  account  was  introduced  as  exhibit  7, 
and  is  as  follows: 

**San  Francisco,  May  28/08,  190 
M 

Statement  of  McPhee  Co.  with  Grant  Fee. 
To  McPhee  Company,  Dr. 
Contractors 
Mill  and  Yard :  Telephone 

1308  to  1350  Sixteenth  Street  Market  449 

1908  Profit 

Bord  Bank $7140.93 

Pacific  Union  Club 29.75 

$7170.93 

40% $2868.27 

Nov  17/09 
First  Page 
E  P.M.J. 

Feb  22/08 
Statement  of  account  between  McPhee  Co. 
&  Grant  Fee. 

Profit  Loss 

1906 

To  Fairmont  Hotel $23810.80 

Deming $4326.53 

Newhall,  Folsom  St 3506.84 

HalleckSt 3095.20 

Pope  Estate,  Front  St $974.63 

Pope  Estate,  Mission  St 2536 .  42 

Irwin  residence. 

Galvanized  iron  &  sidewalk 371 .  70 

Forward 32320.96        5301.16 
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Forward $32320.96      $5301.16 

Bush  St 2418.17 

Aronson  Bldg.  scaffolding 212 .  87 

Repair  work 5291.18 

Lick  job 34.30 

Brick  work,  Call 2835.92 

Call  Powerhouse,  brick 1622 .  18 

floors 1932.15 

J.  D.  Spreckels 78.46 

Borel  fence,  etc 9 .50 

Sash  &  frames.  Call 1865.95 

Halleck  St.  underpinning 138 .  99 

Dunphy  residence 106.87 

Cunningham 19069.42 

Office  work 1800.00 


O.K. 
A.M.G. 


$67070.97      $8967.11 
Less  loss, 8967.11 

Net  profit, $58103.86 

Net  profit $58103.86 

40% $23241.54 

Cash  rec'd  to  &  including 

2/21/08  10710.00 

$12531.54 

Nov  17-09 
Second  page 
E  P  M.  J. 

May  23/08 

Transformer  house 47 .  95 

Manhole 11.17 

Call  Powerhouse,  floor 29 .  35 

brick, 75.00 


59.12    104.25 
59.12 

45.23 
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Balance,  Feb  21/08 $12531.54 

Loss, $45.23 

40% ,  18.09 


$12513.45 
Cash  rec'd  to  &  inchiding  5/23/08. .  1632.46 


0.  K.  McPhbb $10881 .00'* 

The  notations,  "Nov.  17/09  First  page  E  P  M.  J"  and 
*'Nov.  17/09  Second  page  E  P  M.  J.,"  were  made  by  his 
Honor  Judge  Mogan  at  the  trial. 

The  notation,  *'0.K.  A.  M.  G.,"  on  second  page  was  placed 
there  by  defendant's  bookkeeper,  Mrs.  Goodspeed.  Other- 
wise than  the  notation  made  by  Judge  Mogan,  the  account  is 
as  it  was  handed  to  plaintiff  by  the  bookkeeper. 

It  will  be  observed  that  there  are  two  pages  comprising  this 
account,  each  initialed  by  the  trial  judge.  The  one  spoken  of 
in  the  testimony  as  the  "second  page'*  is  signed:  "O.K.  Mc- 
Phee.** This  account  covers  transactions  concerning  the  con- 
tract made  April  1,  1905,  in  relation  to  the  Fairmont  Hotel, 
and  ending  February,  1908,  the  account  having  been  first 
stated  February  22,  1908. 

The  "first  page,"  so  called,  brings  the  account  down  to 
May  28,  1908.  This  page  was  not  signed  by  McPhee.  The 
facts  as  to  the  preparation  of  the  account  and  its  signing  by 
McPhee  were  given  in  the  testimony  of  plaintiff  and  of  Mrs. 
Goodspeed,  who  was  the  defendants*  bookkeeper.  Plaintiff 
testified  that  he  asked  the  bookkeeper  to  make  a  statement  of 
the  profits  and  losses  on  the  different  jobs  in  which  he  was 
associated  or  had  superintended  and  the  moneys  drawn  by  him 
and  the  moneys  due  him;  that  she  made  the  statement  in 
writing  and  gave  it  to  plaintiff,  showing  the  account  down  to 
February  21, 1908 ;  that  he  gave  the  paper  to  McPhee  between 
the  Ist  and  10th  of  March.  He  testified:  "I  told  him  this 
was  the  statement  made  up  by  the  bookkeeper,  showing  the 
profits  and  losses  on  the  different  jobs,  the  amount  of  money 
drawn  by  me,  and  the  amount  of  money  due  me  at  this  date. 
...  He  took  the  paper  and  said  that  he  would  look  it  over"; 
that  McPhee  retained  it  in  his  possession  until  the  other  ac- 
count ("first  page")  was  handed  him  more  than  two  months 
later;  that  at  plaintiff's  request  the  bookkeeper  continued  the 
account  down  to  May  23d,  1908,  showing  the  profits  and  losses 

SI  CaL  App.— 20 
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and  moneys  drawn  to  that  date ;  that  this  continuation  was  a 
carbon  copy  of  the  prior  statement  which  had  been  handed  to 
McPhee;  that  on  May  28,  1908,  the  bookkeeper  prepared  a 
further  statement  as  to  two  buildings — ^the  Borel  Bank  and 
Pacific  Union  Club — ^just  completed;  that  this  statement  was 
pinned  to  the  prior  statement,  the  two  constituting  what  is 
referred  to  as  plaintiff's  exhibit  7;  the  carbon  copy  of  the 
February  account  with  its  continuations,  being  the  portion 
referred  to  as  "second  page,"  and  the  subsequent  account 
constituting  what  is  referred  to  as  the  "first  page."  He  tes- 
tified that  on  May  30,  1908,  he  gave  McPhee  "the  carbon 
copy  of  that  same  paper  and  the  extension  brought  down  and 
the  other  business  pinned  onto  it"  "Q.  Were  they  attached 
together  with  a  pint  A.  At  that  time;  yes,  sir.  Q.  And  the 
papers  were  in  the  same  condition  then  as  they  are  now,  as 
to  figures,  totals,  etc. !  A.  Yes,  sir.  Q.  Was  that  written  in 
lead  pencil  on  that  second  page  'O.K.  McPhee  t'  A.  He 
placed  that  on  there  that  day." 

As  to  what  occurred  at  that  time,  he  testified:  "I  handed 
the  paper  to  Mr.  McPhee,  and  told  him  that  was  a  statement 
of  the  profits  and  losses  on  the  jobs,  and  the  moneys  that  I 
had  drawn,  and  what  was  due  me  to  date,  and  that  Mr&  Oood- 
speed  did  not  want  to  put  this  amount  to  my  credit  on  the 
books  without  he  first  O.K.'ed  the  statement.  .  •  •  Mr. 
McPhee  took  the  paper  and  he  looked  it  over  for  a  little  while 
and  0.  K.'ed  the  paper  and  signed  his  name  to  it  and  handed 
it  to  Mrs.  Ooodspeed,  and  told  her  that  was  all  right,  to  place 
it  in  the  books." 

Mrs.  Goodspeed  testified,  "I  saw  Mr.  Fee  on  that  occa- 
sion hand  this  paper  to  Mr.  McPhee;  that  paper,  plaintiff's 
exhibit  7,  as  near  as  I  can  remember,  was,  at  that  time,  in 
its  present  condition  and  I  think  both  pinned  together.  As 
near  as  I  can  remember,  Mr.  Fee  said :  *Mr.  McPhee,*  he  says, 
'here  is  a  statement  of  the  profits  and  losses  and  the  balance 
due  me  as  far  as  I  know.'  .  .  .  The  Court:  Q.  Did  Mr. 
McPhee  look  at  the  paper  t  A.  Yes,  sir.  Mr.  Aitken: 
Q.  Then  whatt  A.  He  looked  at  it  quite  a  few  minutes,  and 
then  he  said:  'That  is  all  right.  Grant.'  Q.  Did  he  sign 
itt  A.  I  saw  him  sign  it.  .  .  .  Q.  Did  he  say  to  you,  ask- 
ing about  putting  it  in  the  books  to  Mr.  Grant  Fee's  credit! 
A.  I  turned  around  to  Mr.  McPhee,  and  I  said:  'Mr.  Mc- 
Phee, will  I  put  this  in  the  books t'  and  he  said,  'Yes.'  " 
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She  testified  that  MePhee  handed  the  paper  to  her  with  this 
instruction  and  that  later  she  gave  it  to  plaintiff. 

Both  before  and  after  this  account  was  stated  as  plaintiff 
testified,  he  had  been  demanding  from  McPhee  money  ou 
account  for  the  purpose  of  building  a  house  and  also  to  make 
a  contemplated  trip  east,  and  these  demands  amounted  to 
nine  thousand  dollars;  that  McPhee  made  frequent  proinises 
to  meet  his  demands,  but  put  him  off  to  await  a  payment 
due  or  soon  to  become  due  on  the  Call  Building.  ''The  Court : 
Q.  At  that  time  he  had  in  his  possession,  and  there  was  due 
you,  you  claim,  eleven-odd  thousand  dollars  t  A.  Yes,  sir. 
The  Court:  Q.  But  you  were  only  asking  a  certain  sum 
on  account!    A.  Yes,  sir." 

After  plaintiff  commenced  the  action,  plaintiff  met  McPhee 
at  the  latter *8  request.  Plaintiff  testified:  '*Mr.  McPhee 
wanted  to  know  why  I  had  brought  suit.  I  told  him  I  was  un- 
able to  get  the  money  that  was  due  me;  he  had  promised 
repeatedly  and  I  could  not  succeed  in  getting  any  of  it,  and 
I  brought  suit  to  protect  mjrself ;  that  I  needed  the  money 
and  wanted  it.  •  .  •  He  said  he  owed  me  the  money,  but  he 
did  not  have  the  money  just  then.  .  .  .  There  was  no  ques- 
tion about  his  owing  me  the  money.  .  •  .  He  and  I  conceded 
that  there  was  this  amount  due  me  of  $13,000  and  some 
odd  dollars."  Later  they  met  me  in  the  oflBce  of  John  B. 
Aitken,  one  of  plaintiff's  attorneys,  to  talk  over  the  matter. 
Mr.  Aitken  testified  quite  fully  to  what  was  said  in  his  oflBce 
by  the  parties.  Among  other  things,  he  testified:  '*Mr. 
Fee  used  words  like  these:  *You  owe  me  this  money;  why 
don't  you  pay  itt  Why  don't  you  keep  your  word?'  Mr. 
McPhee  said:  *Well,  I  owe  the  money,  I  know  I  owe  you 
the  money,'  or  words  to  that  effect,  substantially  that  he 
owed  the  amount  of  money  we  had  sued  for.  I  am  trying 
to  give  you  almost  the  exact  words  used  by  Mr.  Fee  and  Mr. 
McPhee.  .  .  .  Substantially  it  was  this:  Mr.  Fee  said:  'Yon 
owe  me  this  money;'  and  Mr.  McPhee  said  he  owed  the 
amount  of  money  that  we  had  sued  for.  ...  I  used  the  words, 
stating  the  amount,  $13,649,  and  Mr.  McPhee  said  that  he 
owed  the  amount  but  that  he  did  not  have  the  money  and 
would  give  his  notes  at  fifteen,  thirty,  and  sixty  days  for 
it  without  security,  and  I  advised  Mr.  Fee  not  to  accept  the 
offer.  •  •  •  The  Court:  Q.  Was  the  amount  mentioned  in  the 
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conversation,  or  was  the  claim  mentioned!  A.  The  amount 
was  mentioned  in  the  conversation,  I  know." 

It  is  not  necessary  to  state  more  of  the  testimony  to  show 
that  McPhee  knew  the  contents  of  the  exhibit  7  and  the 
amount  therein  stated  as  the  balance  due  plaintiff  and  the 
amount  plaintiff  claimed  to  be  due  him. 

We  think,  also,  that  this  exhibit  7  was  what  the  law  re- 
gards as  an  account  stated.  In  Mercantile  Trust  Co.  v.  Doe, 
26  Cal.  App.  246,  256,  [146  Pac.  692],  wc  had  occasion  to 
say:  "To  turn  an  account  into  an  account  stated,  it  must 
have  been  rendered  with  a  view  of  ascertaining  the  balance 
and  making  a  final  adjudication  of  the  matter  involved  in 
the  account;  or,  in  other  words,  to  bring  about  a  meeting 
of  the  minds  of  the  parties."  That  this  is  precisely  what  was 
effected  in  the  case  here  seems  to  us  plain  enough. 

In  Gardner  v.  V^^aison,  170  Cal.  570,  [150  Pac.  994],  the 
supreme  court  very  recently  said:  "Over  what  in  law  con- 
stitutes an  account  there  was  never  any  question  in  this  state, 
and  very  little  uncertainty  exists  in  other  states." 

Quoting  from  Baird  v.  Crank,  98  Cal.  293,  297,  [33  Pac. 
63],  the  court  said:  "It  must  appear  that  at  the  time  of  the 
accounting  certain  claims  existed,  of  and  concerning  which 
an  account  was  stated;  that  a  balance  was  then  struck  and 
agreed  upon,  'and  that  defendant  expressly  admitted  that 
a  certain  sum  was  then  due  from  him  as  a  debt'  ";  and  as 
was  said  in  Coifee  v.  WUliams,  103  Cal.  556,  [37  Pac.  504] : 
"An  account  stated  is  a  document — ^a  writing — ^which  ex- 
hibits the  state  of  account  between  parties  and  the  balance 
owing  from  one  to  the  other;  and  when  assented  to,  either 
expressly  or  impliedly,  it  becomes  a  new  contract."  (See 
1  Ruling  Case  Law,  p.  207,  tit.  "Accounts  and  Accounting.") 

We  need  to  go  no  further  into  the  books  to  warrant  the 
finding  of  the  court  that  the  document  here  in  question  was  an 
account  stated. 

2.  Appellants  contend  that  the  account  was  opened  up  by 
proof  of  mistakes,  errors,  and  omissions,  and  hence  it  ceased 
to  be  an  account  stated.  Defendants'  bookkeeper  testified 
that  the  account  was  stated  from  entries  in  what  were  ealled 
"Cost  Books,"  in  which  were  entered  all  the  items  of  receipts 
and  disbursements  relating  to  the  contracts  with  plaintiff, 
as  had  been  done  in  agreements  not  now  involved,  but  similar 
previous  transactions  which  had  been  carried  on  by  the  same 
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parties  and  had  been  closed  np  in  the  same  manner.  She 
testified  that  after  this  account  had  been  stated  she  discov- 
ered that  in  adding  the  column  showing  expenditures  on 
the  Fairmont  Hotel,  she  had  made  a  mistake  of  five  thousand 
dollars  which  affected  the  profits  to  that  extent  on  that  con- 
tract, and  made  a  difference  in  plaintiff's  balance  of  two 
thousand  dollars.  She  also  discovered  some  other  minor  mis- 
takes, both  debits  and  credits,  resulting  in  $46.03  more  to 
pass  to  plaintiff's  balance. 

"In  the  absence  of  allegation  and  proof  of  fraud  or  mis- 
take which  taints  the  entire  account,  the  court  will  not  open 
and  unravel  it  as  if  no  accounting  had  been  made,  but  the 
settlement  will  be  binding  except  for  the  errors  shown."  (1 
Corpus  Juris,  p.  721.) 

We  held  in  Adams  v.  Gerig,  25  Cal.  App.  638,  640,  [145 
Pac.  106],  that  it  was  proper  for  the  court,  in  an  action  for 
an  account  stated,  to  allow  evidence  of  omissions  and  errors 
therein  and  find  in  favor  of  plaintiff  in  accordance  with  the 
facts. 

Johnson  v.  GaUatin  VaUey  Milling  Co.,  38  Mont.  83,  [98 
Pac.  883],  was  a  case  where  an  account  was  stated  in  rela- 
tion to  an  invoice  of  wheat  sold  by  plaintiff  to  defendant. 
A  balance  was  struck  and  plaintiff  signed  at  the  bottom  a 
receipt  in  full  payment.  He  afterward  discovered  that  there 
was  a  shortage  in  the  number  of  bushels  and  in  the  true 
balance  due,  to  his  disadvantage,  and  he  demanded  of  de- 
fendant to  make  the  correction,  which  being  refused,  he 
brought  the  action  to  surcharge  the  account  stated.  Said 
the  court:  **The  rules  of  law  applicable  to  such  cases  as  the 
present,  wherein  one  of  the  parties  seeks  to  avoid  the  settle- 
ment and  reopen  the  account,  are  simple  and  of  easy  ap- 
plication. The  balance  ascertained  from  a  statement  of  ac- 
counts was  formerly  held  to  be  the  result  of  so  deliberate 
an  act  by  the  parties  as  to  preclude  an  examination  into 
the  items  for  the  purpose  of  correcting  errors  or  mistakes; 
but  this  rule  has  been  so  far  relaxed  that,  while  the  promise 
to  pay  the  ascertained  balance  is  in  effect  a  new  promise,  the 
settlement  being  regarded  as  the  consideration  for  it,  the 
settlement  does  not  create  an  estoppel,  but  furnishes  a  strong 
prima  fade  presumption  that  the  result  is  correct."  (Cit- 
ing cases.) 
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It  was  held  that  the  harden  of  proof  is  cast  upon  the  party 
seeking  to  avoid  this  new  promise  and  open  up  to  investi- 
gation the  antecedent  doings  between  the  parties,  and  he 
must  allege  the  error,  mistake,  or  fraud  on  which  he  relies 
and  establish  it  by  clear  and  satisfactory  evidence.  (See, 
also,  note  to  Jasper  Trust  Co.  v.  Lampkin,  136  Am.  St.  Rep. 
48.) 

It  was  in  obedience  to  this  rule  that  defendant  sought  to 
surcharge  the  account  and  introduced  evidence  of  what  it 
regarded  as  errors,  omissions,  and  mistakes. 

3.  At  this  point  we  may  dispose  of  defendant's  contention 
that  it  was  error  to  find  against  it  in  these  particulars.  The 
precise  point  urged  is  that  the  judgment  rendered  was  for 
forty  per  cent  of  gross  and  not  forty  per  cent  of  net  profits, 
and  this  because  it  failed  to  take  into  account  certain  items 
which  defendant  contends  should  have  been  considered. 

Defendant  devotes  much  attention  to  the  cases  and  tert- 
writers  on  the  question  of  what  constitutes  net  profits  as  con- 
tradistinguished from  gross  profits,  and  the  rule  by  which 
they  are  to  be  ascertained,  but  he  deduces  the  conclusion 
that  the  term  ''net  profits"  used  in  the  contracts  necessarily 
implies  that  the  items  claimed  by  defendant  should  have 
been  included  as  expenditures,  thus  reducing  proportionately 
the  net  profits  on  the  several  contracts.  Defendants'  posi- 
tion might  find  support  were  this  an  accounting  of  the  gen- 
eral business  of  the  corporation  between  persons  mutually 
interested  in  such  general  business,  which  it  is  not.  There 
were  six  separate  contracts,  each  referring  to  a  particular 
building  or  buildings,  or  to  particular  work  at  certain  places. 
There  was  no  necessary  connection  between  any  two  or 
more  of  them  except  as  provided  in  the  contracts  themselves. 
Expressly  in  some  and  impliedly  in  others,  there  was  by 
the  terms  of  the  contracts  to  be  a  settlement  at  the  comple- 
tion of  each  contract.  Forty  per  cent  of  the  net  loss  in  the 
Doming  Building  (No.  2)  was  to  be  deducted  from  plain- 
tiff's  share  of  the  profits  on  the  Fairmont  Hotel  contract. 
No.  3  embraced  the  NewhaU  Building  and  '*the  net  profits 
on  repair  work"  at  certain  designated  places,  and  plaintiff 
was  to  be  allowed  his  profits  "on  settlement  at  completion 
of  the  contract  and  work."  No.  4  mentions  the  second  New- 
hall  Building,  the  Pope  Estate  Building,  and  certain  work 
on  the  Glaus  Spreckels  Building,  and  the  contract  provided 
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that  '^  should  there  be  a  loss  on  any  of  the  above  named 
contracts,  it  is  agreed  that  Grant  Fee  is  to  assume  40%  of 
such  loss,  the  same  to  be  deducted  from  his  share  of  the 
profits."  No.  5  contained  a  similar  provision  as  to  the  work 
therein  provided  for,  that  is,  plaintiff  was  to  share  losses 
in  any  of  the  work  therein  mentioned.  In  No.  6,  the  Borel 
Building,  and  brick  work  on  the  Call  power-house,  the  con- 
tract reads:  "Should  there  be  a  loss  on  the  above  named 
work,  it  is  agreed  that  Grant  Fee  is  to  stand  40%  of  said 
loss,  same  to  be  deducted  from  his  share  of  profits  on  other 
work." 

Whether  the  terms  "other  work"  referred  to  work  men- 
tioned in  that  contract  or  in  all  others  is  not  clear.  It  is 
not  very  material,  since  in  preparing  the  stated  account 
the  bookkeeper  took  up  the  work  from  the  beginning  and 
entered  the  profits  and  losses  on  each,  and  struck  a  balance, 
thus  giving  defendant  the  benefit  of  all  losses.  But 
the  contracts  show  and  the  evidence  was  that  plaintiff  had 
nothing  to  do  with  the  other  business  of  the  corporation  or 
enterprises  in  whidi  it  was  engaged,  or  in  the  private  enter- 
prises or  business  of  McPhee  outside  of  the  corporation  which 
amounted  to  a  large  sum  and  absorbed  most  of  McPhee 's 
time.  The  testimony  of  the  bookkeeper  and  of  plaintiff  was 
that  the  account  was  made  from  entries  in  defendant's 
books  showing  the  receipts  and  disbursements — the  profits 
and  losses — connected  with  each  contract  and  building  and 
piece  of  work  constructed  or  performed  under  it.  Mrs. 
Goodspeed  testified  that  she  was  then  and  had  been  book- 
keeper for  defendant  for  about  six  years.  She  testified: 
"I  keep  a  ledger,  journal,  cash-book,  and  the  cost  books;  they 
are  the  books  of  the  McPhee  Company."  She  testified  that 
she  "kept  the  accounts  of  the  receipts,  expenditures,  and 
disbursements  relating  to  those  buildings  [referring  to  the 
six  different  contracts]  in  the  cash-books  of  the  McPhee 
Company,"  and  that  she  made  up  the  document — plaintiff's 
exhibit  7 — and  that  it  represented  "the  profits  and  losses 
shown  on  the  books  at  that  time.  .  .  .  That  is  the  summary 
of  the  accounts  as  kept  by  the  McPhee  Company  in  the  cost- 
book.  .  .  .  Q.  That  is  the  way  you  kept  the  account  of  these 
jobs  in  the  cost  book!    A.  Yes." 

Speaking  of  one  of  these  cost  books,  and  it  seems  there 
were  several  of  them,  the  witness  said:  "The  book  I  have 
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in  my  hand  is  the  cost  book  of  the  McPhee  Company,  No.  5. 
The  cost  of  the  various  buildings  and  work  done  by  the  Mc- 
Phee Company  was  kept  in  the  journals  and  ledgers  and 
the  cost  books.  The  items  were  first  entered  in  the  journal 
and  ledger,  and  in  the  cost  book  right  afterward."  This 
cost  book  No.  5  contained  the  items  as  to  the  Lowe  Build- 
ing, which  the  witness  gave  in  detail  as  she  did  as  to  the 
other  buildings  of  which  entries  were  made  in  other  cost 
books  commencing  with  cost  book  No.  1.  For  example, 
cost  book  No.  1  contained  the  items  as  to  the  Deming  Build- 
ing— a  twenty-one  thousand  dollar  job,  in  which  the  loss 
was  over  four  thousand  dollars,  charged  against  plaintiff. 
Cost  book  No.  2  contained  the  items  as  to  the  Newhall,  Fol- 
som,  and  most  jobs  on  which  there  waa  a  net  profit,  and  some 
other  jobs;  this  book  also  contained  the  items  as  to  the  New- 
hall  Halleck  Street  job  and  the  Pope  Estate  job.  Cost  book 
No.  3  contained  the  Pope  Mission  Street  job,  Irwin  resi- 
dence. Bush  Street  job,  Aronson  Building,  and  other  jobs. 
No.  4  contained  items  of  repair  work.  The  items  of  all  these 
jobs  were  read  into  the  record  **as  shown  by  the  books  of  the 
company."  The  witness  testified  the  date  the  work  men- 
tioned in  the  contracts  '*was  completed  so  far  as  the  McPhee 
Company  was  concerned  on  the  23d  day  of  May,  1908,"  and 
the  amount  of  money  drawn  by  plaintiff  on  the  various  jobs, 
which,  as  appeared  by  the  ledger,  was  $12,385.10  and  $157.35 
merchandise. 

4.  We  cannot  pursue  the  testimony  as  to  the  character 
and  purpose  of  these  cost  books.  It  showed  that  they  were 
kept  with  the  view  of  recording  just  what  the  parties  to 
the  contracts  meant  should  be  in  them,  and  what  they  in- 
tended were  to  be  considered  in  ascertaining  the  receipts 
and  expenditures  from  which  were  to  be  computed  the  net 
profits  of  the  work  called  for.  Some  time  after  this  action 
was  begun,  Mr.  McPhee  employed  an  accountant  to  examine 
the  books  and  make  a  summary  of  the  net  profits  after  there 
had  been  written  into  these  cost  books  by  McPhee 's  direc- 
tion certain  items  aggregating  $36,334.31,  the  principal  item 
being  McPhee 's  salary  as  defendant's  president  and  mana- 
ger at  $1,000  per  month,  amounting  to  fifty-five  thousand 
dollars,  of  which  he  directed  $29,633.33  to  be  distributed 
upon  a  proportion  fixed  by  himself  among  the  numerous  jobs 


Digitized  by  VjOOQ IC 


Aug.  1916.]  Feb  v.  McPheb  Co.  313 

embraced  in  these  six  contracts.  This  distribution  was  en- 
tirely arbitrary,  as  it  was  in  respect  of  the  charges  for 
warehouse  and  storage,  rent,  caretaker,  interest,  and  use  of 
a  donkey-engine,  for  it  was  not  possible  to  say  what  part  of  any 
one  of  these  items  was  justly  chargeable  to  any  particular 
contract.  There  was  no  evidence  explaining  why,  during 
the  period  these  contracts  were  running,  none  of  these  items 
had  been  carried  into  the  cost  books,  nor  was  there  any 
evidence  that  this  omission  was  by  mistake.  The  books  had 
been  kept  in  this  way  for  years,  and  Mrs.  Goodspeed  re- 
ceived her  education  and  instruction  in  bookkeeping  from 
her  predecessor,  who  kept  the  books  under  McPhee's  direc- 
tions prior  to  Mrs.  Goodspeed 's  employment.  Some  of  the 
items  which  McPhee  directed  to  be  entered  in  the  books,  not- 
ably bin  salary,  had  never  before  appeared  on  the  books 
in  any  form  or  been  considered  in  any  settlement  with  plain- 
tiff for  his  services.  There  never  had  been,  as  was  shown 
by  the  minutes  of  the  corporation,  any  agreement  made  by 
the  directors  to  pay  him  a  salary,  or  authority  given  him 
to  charge  for  his  services  as  president  and  manager.  He  knew 
the  system  under  which  his  books  were  being  kept  and  he 
knew  that  the  items  he  caused  to  be  entered  in  the  books 
after  the  action  had  been  commenced  were  items  never  be- 
fore considered  in  previous  settlements,  and  had  not  been 
entered  at  any  time  during  the  two  or  three  years  these  con- 
tracts were  in  force.  He  had  in  his  possession  for  two  months 
the  stated  account  as  first  shown  him  and,  presumably,  did 
what  he  told  plaintiff  he  would  do,  namely,  ''look  it  over." 
He  approved  it  as  presented  to  him  again,  with  some  addi- 
tions to  cover  later  jobs,  and  subsequently,  and  after  suit 
brought,  admitted  the  indebtedness  there  shown.  The  bur- 
den was  on  him  to  show  that,  through  mistake,  the  account 
did  not  include  the  items  he  now  claims  should  have  been 
entered  on  the  cost  books.    He  did  not  meet  this  burden. 

These  books  were,  in  fact,  so  far  as  they  went,  duplicates 
of  the  journal  entries  and  were  placed  in  the  cost  books  at 
the  same  time.  Their  only  ofSce  seems  to  have  been  to  fur- 
nish in  separate  books  in  convenient  form  the  various  items 
constituting  receipts  and  expenditures  relating  to  the  con- 
tracts here  involved  and  from  which  the  profits  and  losses  on 
the  contracts  could  be  readily  ascertained. 
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We  think  the  facts  and  circumstances  shown  justified  the 
court  in  rejecting  the  items  written  into  these  books  by  Mc- 
Phee's  direction  after  the  action  was  commenced  and  accepting 
the  cost  books  as  the  correct  source  of  the  stated  account. 

5.  It  is  claimed  that  interest  was  improperly  allowed  from 
the  commencement  of  the  action,  and  should  have  been,  if 
at  all,  from  the  date  of  the  judgment. 

Section  1917  of  the  Civil  Code  provides:  "Unless  there 
is  an  express  contract  in  writing,  fixing  a  different  rate,  in- 
terest is  payable  on  all  moneys  at  the  rate  of  seven  per  cent 
per  annum  after  they  become  due,  on  any  instrument  of 
writing,  except  a  judgment,  and  on  moneys  lent,  or  due  on 
any  settlement  of  account,  from  the  day  on  which  the  bal- 
ance is  ascertained.  .  •  .'' 

Section  3287  provides:  "Every  person  who  is  entitled  to  re- 
cover damages  certain,  or  capable  of  being  made  certain  by 
calculation,  and  the  right  to  recover  which  is  vested  in  him 
upon  a  particular  day,  is  entitled  also  to  recover  interest 
thereon  from  that  day,  except  during  such  time  as  the  debtor 
is  prevented  by  law,  or  by  the  act  of  the  creditor,  from  pay- 
ing the  debt." 

The  general  rule  is  that  interest  is  chargeable  on  a  stated 
account  from  its  date.  (De  la  Cuesta  v.  Montgomery,  144 
Cal.  115,  [77  Pac.  887] ;  22  Cyc.  1511, 1515.) 

Where  the  action  is  for  general  damages,  or  liquidated,  or 
quantum  meruit,  or  quantum  valebat,  for  the  recovery  of 
the  reasonable  value  of  goods  sold  and  delivered  or  services 
rendered,  interest  is  allowable  only  from  the  date  of  the 
judgment  under  the  code  rule.  Here  the  demands  were  for 
"moneys  due  on  settlement  of  account''  and  "the  balance 
ascertained"  and  agreed  to  as  witnessed  by  the  stated  ac- 
count (Civ.  Code,  sec.  1917) ;  and  we  think  interest  was  re- 
coverable because  the  damages  were  "certain,  or  capable  of 
being  made  certain  by  calculation."  (Civ.  Code,  sec.  3287.) 
Even  under  some  circumstances,  interest  may  be  allowed 
in  an  action  upon  a  contract  for  unliquidated  damages. 
{Courteney  v.  Standard  Box  Co.,  16  Cal.  App.  600,  615,  [117 
Pac.  778].) 

The  following  cases  would  seem  to  warrant  the  charge  for 
interest  from  the  commencement  of  the  action:  McCouen  v. 
Pew,  18  Cal.  App.  482,  487,  [123  Pac.  354] ;  Lane  v.  Turner. 
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114  Cal.  396,  [46  Pac.  290] ;  Cutting  Fruit  Packing  Co.  v. 
Canty,  141  Cal.  692,  697,  [75  Pac.  574] ;  Macomher  v.  Bige- 
law,  126  Cal.  9,  [58  Pac.  312] ;  Famham  v.  California  etc. 
Trust  Co.,  8  Cal.  App.  268,  273,  [96  Pac.  788]. 

6.  It  is  further  contended  that  the  contracts  created  the  re- 
lation of  a  partnership  or  joint  undertaking  between  plaintiff 
and  defendant.  It  is  hence  claimed  that  there  could  be  no 
action  other  than  a  suit  for  an  accounting.  The  pleadings 
nowhere  raise  this  issue.  Ordinarily,  in  the  absence  of  special 
authority,  a  corporation  cannot  enter  into  partnership  with 
a  private  person  (10  Cyc.  1142,  1143),  and  no  such  authority 
was  shown.  A  corporation  may  enter  into  a  contract  by 
which  it  is  agreed  that  the  gains  and  losses  of  the  venture 
shall  be  borne  equally  {Bates  v.  Coronado  Beach  Co.,  109  Cal, 
162,  [41  Pac.  855]),  but  such  agreements  do  not  necessarily 
make  the  parties  partners  in  legal  contemplation. 

The  question  here  does  not  involve  the  question  of  partner- 
ship as  affecting  third  parties.  Kennedy  dk  Shaw  Lumber  Co. 
V.  Taylor,  3  Cal.  Unrep.  697,  [31  Pac.  1122],  cited  by  defend- 
ant,  only  held  that  the  associates  were  liable  as  partners  to 
plaintiff.  As  between  themselves,  their  rights  were  not  in- 
volved In  the  case  here,  plaintiff  had  no  interest  in  the 
profits  as  property;  he  was  simply  employed  under  an  ar- 
rangement by  which  he  was  to  receive  for  his  services  a  given 
sum  out  of,  or  a  proportion  of,  the  profits.  Berthold  v.  Oold- 
smith,  24  How.  536,  [16  L.  Ed.  762] :  ''The  general  rule  is," 
as  was  stated  in  Jemee  v.  Simaxson,  58  N.  J.  Eq.  282,  [43 
Atl.  370],  *'if  there  is  no  community  of  interest  in  the  prop- 
erty of  a  business,  that  there  is  no  partnership  inter  sese  by 
mere  participation  in  the  profits." 

In  Smith  v.  Schultz,  89  CaL  526,  [26  Pac.  1087],  the  agree- 
ment was  to  work  a  farm  upon  shares.  Speaking  of  the  con- 
tract, the  court  said:  ''It  gives  no  power  to  one  to  bind  the 
others ;  it  contemplates  no  common  liability ;  it  does  not  make 
one  the  agent  for  the  others  in  carrying  on  any  business  what- 
ever; it  contains  no  agreement,  either  express  or  implied,  for 
the  division  of  any  losses,  and  there  is  no  intimation  in  it  that 
plaintiff  was  to  be  'liable  to  third  persons  for  all  the  obliga- 
tions of  the  partnership  jointly  with  his  copartners.'  (Civ. 
Code,  sees.  2404,  2429,  2442,  2443.)  Nor  does  it  contain  any 
agreement  among  themselves  that  the  party  of  the  one  part 
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should  'be  bound  to  any  extent  for  the  obligations  of  the  party 
of  the  other  part.  They  were  not  to  be  partners,  therefore, 
either  as  to  third  persons,  or  inter  sese.*^  This  ease  presents 
many  features  similar  to  the  one  here.  (See,  also,  Coward 
V.  Clanton,  122  Cal.  451,  [55  Pac.  147] ;  30  Cyc.  376,  377; 
Cudahy  Packing  Co.  v.  Hibou,  92  Misa  234,  [46  South.  73, 
18  L.  E.  A.  (N.  S.)  975,  and  note,  1032].) 

The  discussion  loses  some  of  its  importance  in  view  of  the 
fact  that  whatever  the  relation  of  the  parties  was,  they  settled 
their  account  with  each  other  and  agreed  upon  the  balance 
due  from  one  to  the  other. 

7.  It  must  not  be  expected  that  we  can  give  specific  atten- 
tion to  over  three  hundred  and  fifty  alleged  errors.  Such  an 
array  might  give  one  pause,  if  each  suggested  a  separate  and 
distinct  error.  In  fact,  but  few  points  are  involved.  For 
example,  after  the  cost  books  were  identified  and  the  entries 
explained,  as  to  the  different  contracts,  to  each  of  the  hun- 
dred or  more  questions  an  objection  being  interposed,  plain- 
tiff's counsel  would  ask  the  question:  "What  does  the  cost 
book  show  to  be  the  profits  of  [naming  the  job]  !"  The  an- 
swer was  merely  the  result  of  these  figures,  and  was  not  a  con- 
clusion of  the  witness,  and  the  result  was  not,  as  defendant 
contends,  a  showing  of  gross  profits ;  the  result  clearly  was  net 
profits. 

8.  The  motion  for  nonsuit  was  directed  to  this  point  and 
was  properly  overruled.  It  was  discretionary  with  the  court 
to  allow  evidence  to  meet  objections  made  by  the  motion  based 
on  the  lack  of  proof  on  certain  matters.  The  motion  also  pre- 
sented the  point  that  the  action  should  have  been  in  the  form 
of  an  accounting  on  the  theory  that  a  partnership  existed. 
This  point  haB  already  been  noticed;  no  partnership  was 
proven. 

9.  Evidence  was  admitted  that  plaintiff  and  defendant  had 
made  similar  contracts  prior  to  the  ones  in  the  suit.  This  evi- 
dence was  objected  to.  Defendant  contended  at  the  trial,  and 
still  contends,  that  these  cost  books  and  the  profits  referred  to 
in  the  contracts  had  relation  to  gross  profits  and  not  net  profits 
as  claimed  by  plaintiff.  The  evidence  now  urged  as  in- 
admissible was  introduced  to  aid  the  court  in  viewing  the  cir- 
cumstances surrounding  the  parties,  when  the  contracts  were 
made,  and  to  clear  up  the  situation  of  the  parties  at  that  time 
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— ^in  short,  to  put  itself  in  their  place.  It  appeared  from  the 
evidence  that  plaintiff  and  defendant  had  been  operating 
from  1901,  and  up  to  the  time  contract  No.  1  was  made,  in  a 
series  of  jobs  not  unlike  the  ones  here,  and  under  terms  quite 
similar.  In  one  of  them,  for  example,  plaintiff  was  to  receive 
twenty  per  cent  for  his  services;  in  another  they  were  to 
*' divide  the  profits  in  half  on  any  work  or  contracts,"  and 
neither  of  them  was  to  receive  a  salary,  and  in  all  these  con- 
tracts the  McPhee  Company  was  to  "finance  the  jobs."  It 
is  true  that  in  the  cases  where  he  got  fifty  per  cent,  plaintiff 
was  to  procure,  as  well  as  superintend,  the  jobs,  but  we  can- 
not see  that  that  affects  the  question.  Plaintiff  and  defendant 
had  been  engaged  in  doing  work  for  three  or  four  years  under 
substantially  the  same  conditions  and  circumstances  as  for 
the  time  here  involved. 

In  giving  interpretation  to  their  agreement,  and  to  ascer- 
tain what  they  meant  by  "net  profits,"  it  seems  to  us  the 
court  was  justified  in  allowing  the  evidence.  "Previous  and 
contemporaneous  transactions  may  properly  be  taken  into 
consideration  to  ascertain  the  sense  in  which  the  parties  used 
particular  terms,  or  to  ascertain  the  subject  matter  of  the  con- 
tract" (17  Cyc.  671.)  The  supreme  court  said,  in  First 
Nat.  Bank  v.  Bowers,  141  Cal.  253,  262,  [74  Pac.  856],  that 
"where  the  meaning  of  terms  is  debatable,"  facts  which  tend 
to  illustrate  or  explain  the  language  used  in  a  contract  and 
to  place  the  court  or  jury  as  nearly  as  may  be  in  the  situation 
of  the  parties,  "are  always  admissible."  The  courts  "may 
avail  themselves  of  the  same  light  which  the  parties  possessed 
when  the  contract  was  made."  {Merriam  v.  United  States, 
107  U.  S.  437,  [27  L.  Ed.  530,  2  Sup.  Ct.  Rep.  536].) 

10.  Counsel  takes  up  in  his  brief  each  one  of  these  jobs  and 
endeavors  to  show  that  the  cost  books  do  not  correctly  exhibit 
the  receipts  and  disbursements,  and  hence  do  not  show  the  net 
profits.  We  cannot  follow  all  these  intricate  details.  The 
bookkeeper  testified  to  the  correctness  of  the  accounts  in  these 
cost  books,  and  so  far  as  we  have  been  able  to  analyze  the  fig- 
ures and  entries  upon  which  her  testimony  rests,  we  cannot 
say  she  was  mistaken. 

As  we  understand  the  record,  the  action  No.  18,032  involves 
the  same  questions  mutatis  mutandis  as  in  No.  17,022,  and  the 
decision  in  the  latter  covers  the  decision  in  the  former. 
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We  have  endeavored  to  consider  such  of  defendants'  numer- 
ous objections  as  seemed  to  demand  attention,  and  failing  to 
discover  any  prejudicial  error  in  the  record,  the  judgments 
and  orders  are  afSrmed. 

Ellison,  J.,  pro  tern.,  and  Hart,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  27, 1916. 


[Ctw.  No.  1509.    Third  Appellate  District.— Angust  28,  1916.] 

HENEY  DOERE  et  al.,  Appellants,  ▼.  FANDANGO 
LUMBER  COMPANY  (a  Corporation)  et  al.,  Re- 
spondents. 

COBPOHATIONS — MOETOAOB  BY  PRESIDENT  —  SUBSEQUENT  RATIFICATION. — 

A  eorporation  is  estopped  from  asserting  that  its  president  was  not 
authorized  bj  its  board  of  directors  to  pveeute  a  mortgage  on  the 
property  of  the  corporation  to  secure  a  loan  of  monej  to  the  cor- 
poration, where  it  subsequently  made  a  deed  of  trust  of  all  its  prop- 
erty to  a  trustee  for  the  purpose  of  straightening  out  its  affairs, 
and  in  such  deed  made  express  reference  to  such  mortgage  and 
therein  declared  that  the  deed  was  subject  thereto. 

Id. — Conveyance  of  Corporate  Property  to  Trustee — ^Becoonition  of 
Mortgage — Scope  of  Resolution. — The  estoppel  of  the  corporation 
to  deny  the  validity  of  the  mortgage  under  such  circumstances  is  not 
affected  by  the  fact  that  the  resolution  authorizing  the  execution  of 
the  deed  of  trust  did  not  expressly  vest  the  board  of  directors  with 
authority  to  include  in  the  deed  of  trust  the  provision  that  it  should 
be  subject  to  the  mortgage,  where  the  resolution  did  recite  that  the 
object  of  the  deed  was  to  place  the  properties  and  business  of  the 
eorporation  in  the  hands  of  a  trustee  for  the  purpose  of  operating 
the  business  and  paying  off  the  indebtedness  of  the  corporation. 

Id. — ^Receipt  and  Use  of  Money  by  Corporation — Estoppel. — ^A  cor- 
poration which  receives  and  uses  money  for  the  purposes  of  its 
business,  to  secure  the  repayment  of  which  a  mortgage  on  the  prop- 
erty of  the  corporation  is  given,  is  estopped  from  denying  the  va- 
lidity of  the  obligation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoc 
County.    Clarence  A.  Baker,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Comiah  &  Kobnett,  Daly  B.  Robnett,  and  N.  J.  Barry,  for 
Appellants. 

Jamison  &  Wylie,  and  W.  Lair  Thompson',  for  Respondents. 

HART,  J.— The  plaintiffs  instituted  this  suit  to  foreclose 
a  mortgage  upon  certain  real  property  of  the  Fandango  Lum- 
ber Company,  given  to  secure  a  loan  to  the  latter  of  the  sum 
of  ten  thousand  dollars,  evidenced  by  a  promissory  note  exe- 
cuted by  the  Fandango  Lumber  Company  in  favor  of  the 
plaintiffs.  The  property  upon  which  the  mortgage  was  given 
is  located  in  Modoc  County  and  consists  of  about  two  thou- 
sand one  hundred  acres  of  timber  and  agricultural  lands,  upon 
which  a  sawmill  stands. 

The  Fandango  Lumber  Company  (to  be  hereafter  referred 
to  variously  as  the  Fandango  company  and  **the  company") 
is  a  regularly  organized  corporation,  doing  business  in  Cali- 
fornia, with  its  principal  place  of  business  and  ofiSces  at  Fort 
Bidwell,  Modoc  County,  this  state. 

The  note  to  secure  which  the  mortgage  in  question  here 
was  given  is  set  out  in  full  in  the  complaint.  It  was  executed 
and  delivered  to  the  plaintiffs  on  the  twenty-third  day  of 
December,  1911,  and  is  payable  on  demand. 

It  is  alleged  that  at  the  time  of  the  delivery  of  said  note, 
and  for  the  purpose  of  securing  the  payment  of  the  principal 
sum  thereof,  and  the  interest  thereupon  accruing,  the  Fan- 
dango company  duly  executed  and  delivered  to  the  plaintiffs 
its  mortgage,  bearing  date  of  December  23,  1911,  **  conveying 
the  premises  described  in  said  mortgage" ;  that  said  mortgage 
was  duly  acknowledged  and  certified  so  as  to  entitle  it  to  be 
recorded,  and  that  the  sam^  was  duly  recorded  in  the  office 
of  the  county  recorder  of  the  county  of  Modoc.  It  is  alleged 
that  the  defendants,  W.  R.  Wilkinson,  W.  R.  Wilkinson,  as 
trustee,  and  W.  R.  Wilkinson,  as  receiver,  **have  or  claim 
some  interest  in,  or  lien  on,  said  mortgaged  premises;  but  all 
of  said  claims,  if  any,  have  accrued  since  tho  lien  of  said 
mortgage." 

The  mortgage  is  made  a  part  of  the  complaint,  and  pur- 
ports to  have  been  executed  by  the  Fandango  company,  ''by 
A.  G.  Duhme,  President" 
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The  answer  denies  all  the  material  averments  of  the  com- 
plaint, but,  while  admitting  that  Wilkinson,  as  an  individual, 
claims  no  interest  in,  or  lien  upon,  the  alleged  mortgaged 
premises,  alleges  that  he,  as  trustee  and  as  receiver,  has  and 
claims  some  interest  in  and  lien  upon  said  premises. 

The  answer  further  alleges  that  the  said  A.  O.  Duhme,  as 
president  of  the  Fandango  company,  was  never  at  any  time 
authorized  by  the  board  of  directors  of  said  company,  at  any 
meeting  thereof,  or  at  all,  to  borrow  any  money  from  the 
plaintiffs,  or  to  execute  and  deliver  to  the  latter  the  said  note 
for  ten  thousand  dollars  as  evidence  of  a  loan  inr  that  amount, 
or  to  execute  the  mortgage,  the  foreclosure  of  which  is  sought 
by  this  action;  that  the  transaction  involving  the  execution 
of  said  note  and  mortgage  was  never  ratified  by  the  board  of 
directors  of  said  company. 

As  an  alleged  "second  and  separate"  defense,  the  answer 
charges  collusion  between  the  plaintiffs  and  the  said  A.  O. 
Duhme  for  the  purpose  of  fraudulently  bringing  about  a  fore- 
closure sale  of  the  mortgaged  property  at  which  said  prop- 
erty would  be  purchased  by  the  plaintiffs,  thereby  preventing 
other  creditors  of  the  Fandango  company  from  securing  satis- 
faction of  their  respective  claims  against  said  company, 
amounting  in  the  aggregate  to  approximately  forty  thousand 
dollars,  and  which  claims  are  unsecured.  No  testimony  hav- 
ing t)een  offered  or  received  in  support  of  the  charge  so  made, 
further  consideration  thereof  is  obviously  unnecessary. 

The  court  found  that  the  Fandango  company  or  its  board 
of  directors  never  at  any  time  or  place  authorized  the  said 
Duhme,  as  president  of  said  company,  or  otherwise,  to  borrow 
for  the  company  from  the  plaintiffs  the  sum  of  ten  thousand 
dollars  or  any  other  sum,  or  to  execute  on  behalf  of  said  com- 
pany the  note  and  the  mortgage  in  question;  that  the  said 
company  or  its  directors  never  at  any  time  subsequent  to 
the  making  and  delivery  of  said  note  and  the  execution  of 
said  mortgage  ratified  the  same  or  the  action  of  said  Duhme 
in  the  transaction  resulting  in  the  consummation  of  the  loan 
from  the  plaintiffs  and  the  giving  to  them  of  said  note  and 
said  mortgage;  that,  therefore,  **the  said  note  and  mortgage 
are  not,  nor  are  either  of  them,  the  note  or  mortgage  of  the 
said  Fandango  Lumber  Company." 

From  the  findings,  of  which  the  foregoing  is  an  epitomized 
statemesit,  the  court  concluded  as  a  matter  of  law  ''that  the 
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said  note  and  mortgage,  and  each  of  them,  and  every  part 
thereof,  are  void  and  of  no  effect  aa  creating  any  obligation 
against  the  said  defendants  or  any  of  them,  or  as  constituting 
any  lien  against  the  property  of  said  defendants,  or  any  of 
them,  described  in  said  mortgage  and  complaint,  or  otherwise.'' 

Judgment  for  the  defendants  followed,  from  which  the 
plaintiffs  appeal,  supporting  the  same  by  a  transcript  of  the 
testimony  and  other  proceedings  of  the  trial,  prepared  in 
accordance  with  the  provisions  of  section  953a  of  the  Code  of 
Civil  Procedure. 

The  general  question  presented  is  whether  the  findings  vital 
to  the  judgment  are  supported  by  the  evidence. 

The  salient  facts  are  undisputed,  and  briefly  they  are:  In 
the  year  1911  the  Fandango  company  found  itself  in  financial 
difficulties^  being  heavily  in  debt  and  without  financial  means 
to  carry  on  its  lumber  business.  It  owned  extensive  prop- 
erties, including  extensive  timber  land  holdings.  While  the 
board  of  directors  of  said  company  never  at  any  time  ex- 
pressly authorized  Duhme,  the  president,  to  borrow  on  behalf 
of  the  company  the  sum  of  money  for  which  the  note  and  the 
mortgage  in  dispute  were  given,  said  board  did,  nevertheless, 
at  a  flfpecial  meeting  thereof,  on  August  18, 1911,  adopt  a  reso- 
lution which,  in  general  language,  vested  in  the  directors  the 
authority  to  borrow  money  ''of  whom  they  see  fit"  for  the 
company  "to  run  the  business."     (Trans.,  p.  47.) 

Among  those  to  whom  the  company  was  indebted  at  the 
time  mentioned  and  whose  indebtedness  was  secured  was  the 
Bank  of  Fort  Bidwell.  The  company  had  overdrawn  its 
aooount  at  said  bank  by  the  sum  of  approximately  four  thou- 
sand dollars,  the  total  indebtedness  of  the  company  to  said 
bank  being  over  nine  thousand  dollars.  The  bank  was  press- 
ing the  company  for  a  settlement,  and  Duhme,  in  the  year 
1911,  went  to  Minneapolis,  Minnesota,  for  the  purpose  of 
making  an  effort  to  secure  a  loan  which  would  be  sufficient 
to  liquidate  the  debt  of  the  company  to  the  said  bank.  Two 
of  the  directors  of  the  company — C.  B.  and  C.  D.  Eustis— 
then  resided  in  Minneapolis.  After  negotiations  with  the 
plaintiffs,  Duhme  and  his  codirectors,  C.  B.  and  C.  D.  Eustis, 
succeeded  in  securing  the  loan.  Before  consummating  the 
transaction,  however,  Duhme  telegraphed  to  the  said  bank 
from  Minneapolis,  asking  its  consent  to  mortgage  the  com- 
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pany's  timber  lands  and  plant  to  secure  the  proposed  loan. 
The  "bank,  by  telegram,  replied,  under  date  of  December  22, 
1911:  "Bank  consents  to  your  mortgaging  timber  and  plant, 
providing  you  have  bank  in  Minneapolis  wire  us  seven  thou- 
sand dollars  for  credit  Fandango  Lumber  Company;  over- 
draft now  four  thousand  dollaia  Brown  advises  two  thou- 
sand in  checks  outstanding  which  we  will  protest  if  the  money 
is  not  wired  immediately."  Thereafter,  and  on  the  twenty- 
third  day  of  December,  1911,  the  plaintiffs  loaned  and  deliv- 
ered to  Duhme  the  sum  of  ten  thousand  dollars^  for  which 
the  note  set  out  in  the  complaint  and  the  mortgage  attached 
to  and  made  a  part  of  that  pleading  as  security  for  the  pay- 
ment of  said  note  were  executed  by  Duhme  in  the  name  and 
under  the  corporate  seal  of  the  Fandango  Lumber  Company. 

On  the  twenty-fifth  day  of  June,  1912,  in  pursuance  of  a 
resolution  previously  adopted  by  the  board  of  directors  of 
the  Fandango  company,  the  said  board  executed  a  trust  deed, 
whereby  it  conveyed  to  the  defendant,  W.  E.  Wilkinson,  as 
trustee,  all  the  property  covered  by  the  mortgage  in  contro- 
versy. The  object  of  said  deed  of  trust  was  to  straighten 
out  the  affairs  of  the  company,  and  to  this  end  the  trustee 
was  authorized  by  said  instrument  to  conduct  and  manage 
the  business  of  the  company,  to  pay  all  current  operating 
expenses,  and  to  pay  off,  as  they  fell  due,  the  debts  of  the  con- 
cern. This  deed  provides,  among  other  things:  ''The  party 
of  the  first  part  (Fandango  Company)  covenants  and  agrees 
that  this  deed  of  trust  delivered  to  the  trustee  shall  be  a  mort- 
gage upon  the  premises  and  property  affected  thereby,  sub^ 
ject  only  to  mortgage  ...  to  Devereaux,  Wallace,  Doerr  and 
Bleeker,  of  Minneapolis,"  who  are  the  plaintiffs  in  this  action. 

The  Sunset  Lake  Lumber  Company  is  a  subsidiary  cor- 
poration, which  was  organized  subsequent  to  the  time  at  which 
the  mortgage  in  question  was  given,  for  the  purpose  of  tak- 
ing over  the  properties  and  business  of  the  Fandango  com- 
pany and  paying  all  its  debts.  On  the  twenty-sixth  day  of 
July,  1912,  the  Fandango  company,  by  deed,  conveyed  to  the 
said  Sunset  company  all  its  properties  and  business  for  the 
purposes  above  mentioned.  The  defendant,  W.  E.  Wilkin- 
son, was  then  president  of  the  Fandango  company,  and  as 
such  officer,  and  for  and  under  the  seal  of  the  said  company, 
executed  the  said  deed  of  conveyance  to  the  Sunset  company. 
That  deed  expressly  recites  that  it  is  subject  to  all  the  debts 
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of  the  Fandango  company,  and  mi'bject  further:  "...  to  a 
second  mortgage  for  the  sum  of  ten  thousand  ($10,000.00) 
dollars  in  favor  of  Thomas  F.  Wallace,  et  al.,  of  Minneapolis, 
Minnesota.  ..." 

On  September  10,  1912,  a  complaint  reciting,  among  other 
facts,  the  existence  of  the  mortgage  in  suit  and  the  indebted- 
ness to  secure  which  it  was  given,  and  asking  for  the  appoint- 
ment of  a  receiver  of  the  Fandango  company,  was  filed  in  the 
superior  court  of  Modoc  County,  by  an  unsecured  creditor  of 
said  company.  The  complaint  in  said  action  was  verified, 
and  alleged  liie  existence  and  validity  of  the  mortgage  in  suit 
here.  Upon  the  hearing  of  the  application  for  the  appoint^ 
ment  of  a  receiver  in  said  action,  the  defendant,  W.  B.  Wil- 
kinson, was  named  for  and  appointed  by  the  court  to  that 
office,  and  as  such  took  over  the  control  and  management  of 
the  properties  of  the  Fandango  company  covered  by  the  mort- 
gage involved  herein. 

On  page  36  of  the  book  containing  the  record  of  the  pro- 
ceedings of  the  meetings  of  the  board  of  directors  of  the 
Fandango  company  there  appears,  on  a  slip  of  paper  pasted 
on  said  page,  a  resolution  in  typewriting,  purporting  to  have 
been  adopted  by  the  said  board  on  the  twenty-fourth  day  of 
June,  1912,  and  purporting  to  ratify  the  acts  of  Duhme  in 
borrowing  the  money  from  the  plaintiffs  and  in  giving  the  note 
and  the  mortgage  in  question,  evidencing  and  securing  said 
loan. 

It  appears  from  the  uncontradicted  testimony  of  Duhme 
that  the  money  obtained  from  the  plaintiffs  on  the  note  and 
the  mortgage  in  question  was  applied  to  the  extinguishment 
of  the  obligations  of  the  Fandango  company,  approximately 
nine  thousand  five  hundred  dollars  thereof  having  been  paid 
to  the  Bank  of  Fort  Bidwell  in  satisfaction  of  the  debt  due 
it  from  the  company. 

Under  the  evidence,  of  which  the  foregoing  statement  em- 
braces an  accurate  rSsunU,  it  cannot  justly  be  held  that  the 
findings  essential  to  the  support  of  the  judgment  are  war- 
ranted. 

Whether  the  purported  resolution  of  June  28,  1912,  pre- 
tending to  ratify  the  transaction  involving  the  making  and 
giving  of  the  note  and  mortgage  in  controversy  here  was 
regularly  or  legally  adopted  by  the  board  of  directors,  is  a 
question.    Duhme  testified  that  it  was  so  adopted,  while  Wil- 


Digitized  by  VjOOQ IC 


324  DoEBB  V.  Fandango  Lumber  Co.     [31  Cal.  App. 

kinson,  then  a  member  of  the  board  and  president  of  the  cor- 
poration, positively  declared  that  he  attended  all  the  meetings 
of  the  board  and  that  at  none  was  any  such  resolution  even 
suggested,  much  less  adopted.  But,  in  view  of  otiier  facts, 
it  is  wholly  unimx)ortant  whether  there  was  or  was  not  a 
formal  ratification  of  the  transaction.  For  we  agree  to  the 
following  contentions  of  counsel  for  the  plaintiffs:  1.  That 
ths  Fandango  company  ratified  the  mortgage  ''when  it  made 
a  deed  of  trust  of  all  its  property  to  W.  R.  Wilkinson,  and 
in  that  deed  expressly  referred  to  plainti£b'  mortgage  and 
made  said  deed  subject  to  this  mortgage,  thereby  expressly 
recognizing  the  obligation."  2.  That  the  Fandango  company 
again  ratified  said  mortgage  when  its  board  of  directors  passed 
a  resolution  authorizing  a  deed  of  all  its  property  to  the 
Sunset  Lake  Lum'ber  Company,  said  conveyance  to  be  subje^ 
to  the  debts  of  the  Fandango  company,  and  which  resolution 
not  only  expressly  recognized  the  deed  of  trust  theretofore 
given  to  Wilkinson,  covering  all  its  properties,  but  recognized 
by  express  reference  thereto  the  mortgage  of  the  plaintiffs 
as  a  prior  and  valid  lien  upon  said  properties.  3.  That,  as 
to  the  defendant.  Fandango  company,  it  is  estopped  from 
denying  the  validity  of  the  mortgage,  for  the  reason  that  it 
received,  retained,  and  used,  for  its  legitimate  purposes,  the 
consideration  for  the  mortgage,  viz.,  the  sum  of  ten  thousand 
dollars,  with  full  knowled«ge  of  the  fact  that  said  sum  of 
money  had  been  borrowed  for  its  use  in  its  business  and  of 
the  fact  that  said  mortgage  was  given  to  secure  the  repayment 
of  said  sum  of  money. 

But  it  is  earnestly  contended  by  the  defendants  that  the 
trust  deed  to  Wilkinson  could  not  have  the  effect  either  of 
ratifying  the  act  of  giving  the  mortgage  or  of  estopping  the 
Fandango  company  from  denying  the  validity  of  that  instru- 
ment, inasmuch  as  the  resolution  authorizing  the  making  of 
said  trust  deed  did  not  expressly  vest  the  board  of  directors 
with  authority  to  include  in  said  deed  a  provision  that  it 
should  be  subject  to  the  prior  lien  of  the  mortgage.  The 
resolution,  it  is  true,  did  not  in  express  terms  refer  to  the 
indebtedness  to  the  plaintiffs  or  the  mortgage  in  question,  but 
it  did  provide  that  the  object  of  the  trust  deed  was  to  place 
the  properties  and  l>usiness  of  the  company  in  the  hands  of 
Wilkinson,  as  trustee,  for  the  purpose  of  operating  the  buri- 
ness  of  the  concern  and  paying  off  its  indebtedness.    The 
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provision  in  fbe  trust  deed  that  it  was  to  be  subject  to  the 
mortgage  and  the  rights  of  the  mortgagees  thereunder  may  be 
assumed  to  have  been  the  result  of  the  interpretation  by  the 
directors  of  the  language  of  the  resolution  providing  generally 
for  the  satisfaction  of  the  obligations  then  existing  against 
the  company;  but  whether  such  interpretation  was  justified 
or  not — ^that  is  to  say,  whether,  in  strictness,  the  board  of 
directors  was  authorized  or  intended  by  the  resolution  to  be 
authorized  to  insert  in  the  trust  deed  as  a  condition  thereof 
the  provision  respecting  the  mortgage — ^the  very  fact  that  said 
board  did  so  construe  the  language  of  the  said  resolution  in 
that  particular  amounted  to  a  recognition  of  the  nK)rtgage 
as  imposing  a  valid  obligation  upon  the  Fandango  company 
as  effectually  as  if  express  authority  to  do  so  had  been  by 
the  resolution  vested  in  said  board.  If,  however,  this  posi- 
tion were  unsupportable,  then  upon  either  one  of  two  other 
considerations,  supported  by  the  record,  may  it  justly  and 
with  legal  propriety  be  held  that  the  transaction  involving 
the  execution  of  the  note  sued  on  and  the  mortgage  given  to 
secure  its  payment  has  been  ratified,  viz.:  1.  That  the  trust 
deed  has  been  in  existence  for  a  long  period  of  time  (executed 
June  25,  1912),  is  still  in  existence,  and  has  never  been  re- 
pudiated by  the  corporation,  nor  is  there  any  repudiation  of 
it  now.  It  nmst,  therefore,  be  deemed  to  have  been  by  the 
corporation  acquiesced  in  and  all  its  covenants  and  conditions, 
including  any  unauthorized  conditions  or  terms,  if  any,  which 
it  contains,  thus  ratified.  {Chribble  v.  Columbus  Breunng  Co,, 
100  Cal.  67,  69,  70,  [34  Pac.  527].)  2.  Not  only  does  the 
resolution  authorizing  the  deed  to  the  Sunset  Lake  Lum- 
ber Company  refer  to  and  thus  ratify  the  trust  deed  and 
all  its  conditions,  but  the  deed  itself  expressly  refers  to 
and  provides  that  it  shall  be  subject  to  the  mortgage  in 
question.  Here,  therefore,  we  have  an  express  and  positive 
recognition  of  the  obligation  of  the  mortgage,  and  this  is 
the  equivalent  of  the  ratification  of  said  mortgage.  The  con- 
clusion thus  declared  is  in  accord  with  all  the  cases  in  which 
the  facts  bear  analogy  to  those  of  the  present  case.  Indeed, 
the  proposition  that  ratification  of  a  contract,  the  making 
of  which  is  unauthorized  by  one  of  the  principals,  may  be 
effectuated  by  a  recognition,  howsoever  informally,  of  the 
agreement  and  the  obligations  arising  by  virtue  thereof,  is 
elementary.    A  familiar  and  common  application  of  this  doc- 
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trine  is  to  be  found  in  those  cases  where  an  agent,  in  making 
a  contract  for  his  principal,  transcends  the  scope  of  his  author- 
ity as  such,  and  the  principal,  after  the  contract  has  been 
made,  although  not  at  that  time  legally  bound  by  its  terms, 
does  some  act  recognizing  the  validity  of  the  agreement — 
as,  for  instance,  accepting  some  of  the  benefits  or  assuming 
some  of  the  burdens  thereof.  In  such  case,  quite  obviously, 
the  principal  will  be  deemed  from  his  acquiescence  in  the  con- 
tract to  have  ratified  the  unauthorized  act  of  his  agent,  and 
will  be  held  to  its  terms  and  conditions,  notwithstanding  that 
he  has  not  in  express  language  or  in  a  formal  manner  ratified 
the  contract.  The  ease  here  comes  within  the  principle  thus 
referred  to.  The  giving  of  the  mortgage  was  not  an  idtra 
iHres  act,  and  there  is  no  daim  that  it  was.  If  the  act  in- 
volved the  making  of  an  invalid  contract,  it  was,  as  shown, 
merely  because  of  the  manner  in  which  it  was  attempted  to 
perform  the  act  or  make  the  contract,  and,  like  any  other 
contract,  it  is  capable  of  being  ratified  by  conduct  or  a  recog- 
nition in  some  manner  of  the  obligation ;  and,  as  stated,  the 
deed  to  the  Sunset  company,  which  was  executed  and  deliv- 
ered by  the  Fandango  company  when  the  defendant  Wilkin- 
son was  president  thereof  and  which,  indeed,  was  executed 
by  him  as  president  for  the  company,  contains  language  clearly 
and  plainly  recognizing  the  mortgage  and  the  obligations 
thereof. 

We  need  not  refer  to  all  of  the  many  cases  holding  to  the 
views  above  expressed.  The  case  of  Porter  v.  Lassen  County 
etc.  Co.,  127  Cal.  261,  270,  271,  [59  Pac.  563],  is  directly  in 
point  here,  and  it  is  sufScient  for  the  purposes  of  this  case 
to  reproduce  herein  an  excerpt  or  two  therefrom.  It  is  held 
in  that  case,  quoting  from  the  syllabi  thereof:  ''The  subse- 
quent action  of  a  full  board  [of  directors]  requiring  the  mort- 
gagee  to  make  additional  advances  on  the  security  of  his 
mortgage,  and  recognizing  its  validity  in  a  resolution  author- 
izing a  second  mortgage  upon  the  property,  is  a  full  ratifica- 
tion of  the  first  mortgage.''  In  the  text,  the  late  learned 
Chief  Justice  Beatty,  who  wrote  the  opinion,  said:  **The 
manner  of  directing  the  execution  of  a  corporation  mortgage 
is  by  resolution  of  the  board  of  directors,  and  here  by  reso- 
lution of  the  board  the  mortgaore  is  recofoiized  as  valid  and 
its  benefits  claimed  in  behalf  of  the  corporation.  It  is  not 
necessary,  in  order  to  ratify,  to  do  so  in  express  and  formal 
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terms.    Anything  is  suflScient  which  clearly  and  necessarily 
implies  a  recognition  of  the  obligation." 

Besides  the  foregoing  considerations,  it  is  very  clear  that 
the  defendant  Fandango  company  having  received,  retained, 
and  used  for  the  purposes  of  its  business  the  money,  to  secure 
the  repayment  of  which  the  mortgage  was  given,  is,  and  upon 
a  familiar  equitable  principle  should  be,  estopped  from  deny-|^ 
ing  the  validity  of  the  obligation.  As  shown,  it  is  not  disr- 
puted  that  the  corporation  received  the  money  and  used  it  in 
the  payment  of  a  part  of  its  delbts. 

As  to  the  defendant  Wilkinson,  it  is  to  be  observed  that  both 
as  a  trustee  under  the  deed  of  trust  and  as  a  receiver  under 
the  appointment  of  the  court  he  accepted  the  deed  of  trust 
and  the  office  of  receiver  with  full  knowledge  of  the  existence 
of  the  mortgage,  and  upon  the  express  condition  that  his  rights 
and  powers  in  both  instances  were  expressly  made  subject 
to  the  mortgage.  Indeed,  as  seen,  as  president  of  the  Fan- 
dango company,  he  executed  for  said  company,  by  authority 
of  the  directors  duly  evidenced  and  vested,  the  deed  to  the 
Sunset  company,  and  by  that  act  he  recognized  and  admitted 
not  only  for  the  Fandango  company  but  for  himself  as  trustee 
the  validity  of  the  mortgage. 

For  the  reasons  herein  stated,  the  judgment  is  reversed. 

Ghipman,  P.  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  27,  1916. 
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[Cfr.  No.  1452.    TMrd  Appellate  District.— August  SO,  1916.] 

GBOEGB  SHELTON,  Eespondent,  v.  D.  B.  MICHAEL 
et  al.,  Appellants. 

OONT&AOF-^CONSTBUCnON  OF  WAOON  BOAD — JoiNT  AND  SXVEBAL  LlABIL- 

ITT  or  8I0NSBS. — A  contract  for  the  construction  of  a  wagon  road 
which  recites  that  "the  parties  of  the  first  part"  (not  named  but  de- 
scribed as  "settlers"  of  a  certain  school  district)  agree  to  pay  a 
named  person,  described  as  partj  of  the  second  part,  a  certain  sum 
per  rod  for  the  building  of  the  road,  ereates  a  joint  and  several  lia- 
biUty. 

Id. —  Conditional  ExionnoN  or  Oontbaot  —  Signature  or  Cbbtain 
NuMBEft  or  PiBsoNB — ^iNSUFncixNCT  OF  DsTENSX. — In  an  action  to 
recover  the  balance  due  on  such  a  contract,  where  it  is  set  up  as  an 
affirmative  defense  that  it  was  agreed  that  the  contract  was  not  to 
be  considered  executed  until  at  least  a  certain  number  of  settlers  had 
signed  it,  it  is  not  error  to  refuse  to  instruct  the  jury  that  their 
verdict  should  be  in  favor  of  the  "defendants,"  if  they  found  that 
the  writing  was  so  executed,  in  the  absence  of  any  such  limitation 
contained  in  the  contract,  or  of  any  evidence  except  that  of  one  of 
the  eight  signers  that  such  was  the  understanding  of  the  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County,  and  from  an  order  denying  a  new  triaL  J.  Q 
White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  Kasch,  for  Appdlanta 

Robert  Duncan,  for  Respondent 

ELLISON,  J.,  pro  tern. — The  complaint  in  this  action  sets 
forth:  That  in  October,  1914,  the  defendants  (there  are  nine 
of  them)  entered  into  a  written  contract  with  plaintiff  in  and 
by  which  he  agreed  to  construct  a  wagon  road  in  Mendocino 
County  (describing  it),  and  for  his  compensation  therefor 
the  defendants  agreed  to  pay  him  two  dollars  per  rod  for  all 
that  portion  thereof  that  had  not  been  swamped  out,  and  one 
dollar  and  fifty  cents  per  rod  for  all  that  had  been  swamped. 

That  in  pursuance  of  said  contract  he  built  489  rods  of 
road  that  had  been  swamped  out,  and  31614  rods  of  road 
which  had  not  been  swamped  out,  and  that  the  agreed  price 
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therefor  was  $1,367.50.  That  he  had  been  paid  on  account 
thereof  three  hundred  dollars,  and  there  is  still  due  and 
unpaid  to  him  for  constructing  said  road  the  sum  of  $1,067.50, 
for  which  amount  judgment  was  asked* 

The  answer  is,  first,  a  general  denial  of  all  the  allegations 
of  the  complaint  It  then  afiirmatively  alleges  that  defendant 
on  October  17,  1914,  entered  into  a  contract  with  plaintiff 
to  build  the  road  for  the  prices  per  rod  stated  in  the  complaint, 
and  this  is  followed  hj: 

''That  it  was  expressly  understood  and  agreed  by  and  be- 
tween the  plaintiff  and  these  defendants  that  before  said 
contract  should  be  made  effective  and  binding  on  these  defend- 
ants, or  any  of  them,  plaintiff  should  procure  the  signatures 
to  said  contract  of  A.  E.  Arens,  Mrs.  Ollie  Sparks,  and  Mike 
Lynch,  and  it  was  an  express  condition  and  part  of  the  con- 
sideration for  the  signatures  of  these  defendants  that  plain- 
tiff should  secure  twelve  signatures  to  said  agreement  before 
these  defendants,  or  any  of  them,  should  be  bound  by  their 
said  signatures;  that  it  was  never  intended  by  plaintiff  and 
these  defendants  that  said  contract  should  be  made  until  at 
least  twelve  signatures  were  appended-  thereto." 

It  also  alleged  that  the  defendant  did  not  construct  the 
road  in  a  good  and  workmanlike  manner,  and  did  not  grade 
it  seven  feet  wide,  aa  provided  in  the  contract  That  large 
trees  were  left  in  the  road,  making  it  impossible  for  travel. 

Trial  was  had  with  a  jury,  which  found  a  verdict  in  favor 
of  the  plaintiff  for  the  amount  sued  for.  This  was  followed 
by  a  judgment,  from  which  this  appeal  is  taken,  as  well  as 
from  an  order  denying  a  motion  for  a  new  trial. 

No  point  is  made  on  this  appeal  that  defendants  sustained 
the  defense  alleged  of  improper  work  being  done  or  that 
the  roadbed  was  not  graded  according  to  contract  The  prin- 
cipal point  relied  upon  for  a  reversal  is  that  defendants,  by 
their  evidence,  sustained  the  defense  set  forth  in  their  answer 
to  the  effect  that  the  contract  was  not  to  be  considered  exe- 
cuted until  at  least  twelve  settlers  had  signed  it,  and  that 
it  was  delivered  to  the  plaintiff  upon  condition  that  it  was 
not  to  be  effective  until  such  number  of  signatures  had  been 
obtained,  and  that  the  court  erred  in  not  giving  certain  in- 
structions requested  by  them  applicable  to  such  defense. 

For  a  proper  understanding  of  counsel's  position,  and  the 
ruling  of  the  court  in  refusing  to  instruct  as  requested,  it 
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becomes  necessary  to  consider  the  legal  effect  of  the  contract 
fined  upon  and  the  testimony  bearing  upon  its  alleged  exe- 
cution and  the  instructions  requested. 

(1)  The  contract  appears  in  full  in  the  record,  and  upon 
a  reading  of  it,  it  is  noticed,  first,  that  the  names  of  the  per- 
sons who  were  to  sign  it  as  parties  of  the  first  part  are  not 
stated  in  the  body  thereof. 

They  are  only  referred  to  in  the  first  paragraph  as  "set- 
tlers" of  a  certain  named  school  district  in  Mendocino  County. 

It  contains  no  provision  that  it  is  not  to  become  a  bind  in;? 
contract  until  signed  by  at  least  twelve  settlers.  Upon  this 
point  it  is  silent. 

It  creates  a  joint  and  several  liability:  **The  parties  of  the 
first  part  agree  to  pay  George  Shelton,  party  of  the  second 
part,  $2.00  per  rod  for  building  the  road,  etc." 

The  record  shows  that  there  were  some  twelve  or  more  per^ 
sons  owning  land  in  Mendocino  County,  upon  which  was 
timber  suitable  for  making  ties  and  tan-bark.  There  was  no 
road  leading  from  any  public  highway  to  these  lands  and  no 
way  to  get  the  ties  and  tan-bark  out.  All  these  settlers  and 
land  owners  were  interested  in  getting  a  road  to  these  lands. 
Witness  George  Shelton  testified :  "I  know  all  the  defendants. 
They  own  redwood  lands  in  this  county  and  some  tan-bark." 

Some  of  these  settlers  met  at  the  store  of  one  McPaul  to 
take  steps  to  get  the  road  constructed  to  these  lands. 

All  of  the  nine  persons  who  signed  the  contract  were  set- 
tlers and  would  be  benefited  by  the  construction  of  the  road. 

Section  1659  of  the  Civil  Code  provides:  ''Where  all  the 
parties  who  unite  in  a  promise  receive  some  benefit  from  the 
consideration,  whether  past  or  present,  their  promise  is  pre- 
sumed to  be  joint  and  several." 

From  the  facts  disclosed  by  the  record,  considered  in  the 
light  of  this  code  provision,  it  must  be  held  that  the  contract 
is  joint  and  several. 

(2)  The  testimony  bearing  upon  the  execution  of  the  con- 
tract may  be  summarized  as  follows:  C.  A.  McPaul,  a  witness 
for  the  defendants,  testified  that  the  contract  was  drawn  in 
his  office,  and  first  given  to  Mr.  Michael  (one  of  the  defend- 
ants) to  get  signatures.  He  was  to  get  particular  signatures 
in  a  particular  part  of  tie  county.  Mrs.  Olive  Sparks  was 
expected  to  sign.    Mike  Lynch  was  supposed  to  sign.    After 
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Mr.  Michael  sacceeded  m  getting  some  signatures,  the  contraet 
was  turned  over  to  Mr.  Shelton.  He  was  to  get  signers  and 
see  Mike  Lynch. 

''It  was  supposed  there  should  be  twelve  at  least  who  would 
sign.** 

The  defendant  D.  B.  Michael  teeptified:  "I  had  an  under- 
standing with  Mr.  Shelton  relative  to  getting  signatures  to  it 
We  had  a  contract  drawn  up  and  I  signed  it  first  and  was  to 
take  it  and  get  all  the  signatures  I  could  in  my  neighborhood, 
and  he  was  to  take  it  and  get  the  rest  down  the  coast.  I 
secured  the  signatures  I  agreed  to  get.  Mr.  Shelton  and  I 
had  a  conversation  relative  to  the  number  of  people  who 
should  sign  the  contract  before  it  would  become  binding. 
There  were  supposed-  to  be  twelve  signatures.  I  said  to  Mr. 
Shelton  that  if  we  could  not  get  over  one-half  dozen,  or  some- 
thing like  that,  I  didn't  want  it,  because  I  could  not  afford 
to  pay  that  much  for  the  road.  After  I  procured  the  signa- 
tures I  agreed  to  procure,  I  sent  the  contract  to  Mr.  Shelton." 

The  defendant  Ben  Bond  testified:  "I  told  him  [plaintiff] 
that  I  would  not  put  my  name  to  the  contract  unless  it  was 
understood  that  all  of  twelve  signers  should  be  on  the  con- 
tract. That  was  agreeable  to  Mr.  Shelton.  Mr.  Michael  had 
the  contract  when  I  signed  it,  and  Mr.  Shelton  was  not  pres- 
ent There  are  twelve  settlers  in  that  country  who  would  be 
benefited  by  the  road,  and  I  thought  they  probably  all  would 
sign  it" 

The  above  is  the  substance  of  all  the  evidence  bearing  upon 
this  feature  of  the  case. 

(3)  Several  instructions  were  asked  by  the  defendants  as 
to  this  phase  of  the  case,  but  they  were  all  refused ;  and  this 
refusal  is  assigned  as  reversible  error. 

The  instructions  were  all  similar  to  instruction  YIII,  and 
a  quotation  of  it  will  be  sufScient.    It  is  as  follows: 

"Gentlemen,  a  delivery  on  condition  is  not  a  complete  de- 
livery until  the  condition  is  fulfilled.  If  you  find  in  this 
case  that  the  writing  in  evidence  was  delivered  by  those  who 
signed  it  for  the  purpose  of  having  Mr.  Shelton  secure  twelve 
signatures  thereto,  and  that  it  was  the  intention  of  the  par- 
ties that  it  was  not  to  become  binding  until  twelve  signatures 
were  secured,  then  I  charge  you,  there  was  no  delivery  and 
yon  must  find  for  the  defendants," 
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It  is  not  reversible  error  to  refuse  a  requested  instruction 
that  is  not  applicable  to  the  evidence  or  that  presents  an 
erroneous  theory  of  the  case. 

Referring  back  to  the  testimony,  it  will  be  o1)served  that 
the  witness  McFaul  is  not  one  of  the  defendants.  His  testi- 
mony is  not  to  the  effect  that  there  would  be  no  contract 
unless  so  many  as  twelve  signed  it.  His  language  is  indefi- 
nite. ''It  was  supposed  there  would  be  about  twelve  who 
would  sign." 

The  defendant  Michael  used  no  language  as  a  witness  from 
which  the  conclusion  can  be  drawn  that  he  signed  it  upon  the 
condition  that  it  was  to  be  inoperative  unless  twelve  signa- 
tures were  obtained  to  it 

The  defendant  Bond  used  language  more  definite  and 
oertain. 

No  one  of  the  other  seven  defendants  gave  any  testimony 
of  any  understanding  or  agreement  as  to  the  number  of 
signatures  it  was  expected  there  would  be  to  the  contract^  or 
that  any  of  them  ever  heard  of  the  matter  before  the  trial. 

The  instruction  requested  unbraced  all  of  the  defendants. 
It  is  apparent  from  the  evidence  above  referred  to  that  the 
instruction  was  not  applicalble  to  it  and  was  too  broad.  There 
was  no  evidence  (as  the  instruction  assumed)  that  any  one 
of  eight  of  the  defendants  signed  the  paper  for  the  purpose 
of  having  Mr.  Shelton  secure  twelve  signatures  to  it,  and 
no  evidence  that  it  was  the  intention  of  said  eight  defend- 
ants, or  any  of  them,  that  the  contract  was  not  to  become 
binding  until  twelve  had  signed  it. 

These  eight  defendants  signed  a  joint  and  several  contract 
without  any  limitation  or  condition,  and  it  would  have  been 
error  for  the  court  to  have  instructed  the  jury  as  to  them 
and  their  liability  in  the  language  of  the  refused  instruction. 

Whether  such  an  instruction  directed  to  the  defendant  Bond 
alone  should  have  been  given,  we  need  not  inquire,  as  no  such 
instruction  was  asked. 

In  the  notes  to  Benton  Co.  Savings  Bank  v.  Boddicker,  [105 
Iowa,  548,  67  Am.  St.  Rep.  310,  75  N.  W.  632],  45  L.  R.  A. 
321,  is  found  quite  a  full  collection  of  decisions  upon  the  sign- 
ing of  contracts  upon  an  understanding  that  they  were  not 
to  be  operative  until  signed  by  others.  We  make  the  follow- 
ing quotation  therefrom:  "One  who  signs  a  joint  and  several 
bond,  cannot  excuse  himself  from  liability  upon  the  ground 
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that  it  appears  on  the  face  of  the  bond  that  it  was  intended 
to  be  signed  by  others  who  did  not  sign,  unless  he  declares  at 
the  time  that  he  would  not  be  bound  unless  such  signatures 
were  obtained." 

''The  requirement  that  others  shall  sign  must  amount  to 
a  condition  that  the  bond  shall  not  take  effect  without  its 
performance  as  distinguished  from  a  mere  expectation  that 
others  shall  sign,*'  (See,  also,  City  of  Los  Angeles  v.  MUlus, 
59  Cal.  444.) 

(4)  There  was  no  error  in  admitting  the  contract  sued  upon 
in  evidence.  The  alleged  error  is  predicated  upon  the  assump- 
tion that  the  complaint  alleges  a  joint  and  several  contract, 
and  that  the  contract  introduced  was  not  such. 

The  complaint  nowhere  attempts  to  designate  the  contract 
as  either  joint  or  several  or  joint  and  several. 

We  have  already  declared  that  in  our  opinion  the  contract 
was  joint  and  several. 

It  is  claimed  that  as  the  figures  $25  appear  after  the 
signature  of  the  defendant  Stevens  and  the  words  ''for  the 
swamped  road"  after  the  signatures  of  defendants  Bond  and 
MoUer,  the  contract  shows  they  had  only  assumed  a  limited 
liability,  Stevens  only  for  the  sum  of  $25  and  the  other  two 
named  defendants  only  for  money  to  become  due  on  the  part 
of  the  road  designated  as  "swamped." 

In  the  body  of  the  contract,  those  defendants,  without  limi- 
tation, promised  to  pay  for  the  construction  of  the  road,  and 
the  words  following  their  signatures  are  too  indefinite  to 
limit  their  liability.  As  counsel  for  respondent  suggests,  they 
may  have  been  intended  as  mere  memoranda  to  be  used  in 
some  settlement  to  be  made  between  the  defendants. 

The  case  is  readily  distinguishable  from  Moss  v.  Wilson, 
40  Cal.  159,  162,  relied  upon  by  appellant.  In  that  case  the 
contract  provided:  "The  undersigned  settlers  .  .  .  will  pay 
the  sum  annexed  to  their  names. "  No  such  provision  is  found 
in  this  contract  In  that  case  it  does  not  appear  that  the 
signers  had  a  joint  interest  in  the  act  to  be  accomplished. 
The  record  in  this  case  abundantly  shows  that  all  the  signers 
were  decidedly  interested  in  having  the  road  constructed. 

In  the  t)rief  of  appellant  it  is  stated:  "There  is  a  variance 
in  tliat  a  different  contract  was  proved  than  the  one  alleged. 
The  plaintiff  pleaded  a  contract  to  build  a  road  and  proved 
a  contract  to  build  a  road  and  bridges.    The  plaintiff  testified 


Digitized  by  VjOOQ IC 


334  Shelton  i;.  Michael.  [31  Cal.  App. 

that  he  did  not  bmld  any  bridges  and  that  it  was  understood 
at  the  time  that  he  waa  not  to."  This  is  followed  by  the 
statement  that  the  plaintiff  did  not  prove  performance  of 
the  contract  he  introduced  in  evidence. 

No  point  IB  made  in  counsel's  'brief  that  the  court  erred  in 
admitting  proof  that  it  was  understood  that  plaintiff  was  not 
to  build  the  bridgea  He  could  not  well  make  such  daim 
in  view  of  the  fact  that  most  of  the  evidence  along  this  line 
was  brought  out  by  him  upon  cross-examination  of  witnesses. 

Waiving  the  question  whether  the  contract  as  to  building 
road  and  as  to  building  bridges  is  severable,  we  think  appel- 
lant did  not  raise  the  point  now  contended  for  with  sufficient 
seriousness  in  the  trial  court  to  permit  him  to  ask  for  a  de- 
cision upon  it  here. 

The  answer  set  up  two  separate  defenses,  but  in  neither 
did  it  allege  the  ct^ntract  waa  different  from  the  one  stated  in 
the  complaint 

When  the  contract  was  offered  in  evidence,  counsel  ob- 
jected on  the  ground  of  variance,  in  that  the  complaint  alleged 
a  joint  and  several  contract,  and  the  contract  offered  was 
joint,  but  said  nothing  about  a  variance  because  of  the  pro- 
vision for  building  bridges.  No  motion  was  made  for  a  non- 
suit upon  the  ground  of  variance. 

No  instruction  was  requested  to  the  effect  that  plaintiff 
could  not  recover  because  he  had  not  built  the  bridges. 
Neither  court  nor  counsel  were  in  any  way  apprised  that  this 
point  was  relied  upon  or  would  be.  If  timely  notice  had 
been  given  thereof  in  some  of  the  ways  suggested,  perhaps 
plaintiff  would  have  asked  leave  to  amend  his  complaint  to 
show  why  he  had  not  built  the  bridges. 

An  examination  of  the  record  fails  to  disclose  that  the  trial 
court  ruled  upon  the  point  or  was  asked  to  except  by  objec- 
tions to  two  questions  near  the  end  of  the  trial,  and  counsel 
in  his  brief  does  not  assign  these  rulings  as  error,  and  could 
not  well  do  so  in  view  of  the  condition  of  the  record  at  the 
time  the  objections  were  made.  Besides,  the  evidence  that  was 
admitted  without  objection  makes  it  clear  that  it  was  never 
intended  the  plaintiff  should  build  the  bridges,  or  if  such  in- 
tent existed  at  the  time  the  contract  was  written,  it  was 
waived  and  abandoned  by  mutual  consent. 

The  plaintiff  testified:  "I  did  not  build  the  bndirps.  I 
had  nothing  to  do  with  the  bridges.     It  was  the  undei^tiind- 
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ing  that  Michael  waa  to  put  them  in.  All  the  parties  said  I 
was  not  to  build  the  t>ridges.  At  the  time  the  contract  waa 
signed,  it  was  understood  I  was  not  to  build  the  bridges." 

The  witness  McFaul  testified:  '* Michael  said  he  would  build 
them  [the  bridges]  on  the  same  day  the  contract  was  drawn 
up." 

The  defendant  Michael  testified:  ''At  the  time  the  contract 
was  drawn,  I  said  we  should  have  some  arrangement  made 
about  these  bridges,  and  said  at  the  time  I  would  build  the 
bridges  for  three  hundred  dollars  if  no  one  else  wants  to. 
I  heard  Mr.  Shelton  say  that  he  would  not  have  anything  to 
do  with  the  bridges.  I  have  heard  these  others  say  they 
have  heard  him  say  so." 

It  was  not  error  to  admit  evidence  to  prove  that  money  was 
not  deposited  in  bank  as  provided  in  the  contract. 

The  judgment  and  order  are  afiSrmed. 

Chipman,  P.  J.,  and  Hart|  J.,  concurred. 


[<St.  No.  1775.    First  Appellate  District.— August  31,  1916.] 

SAMUEL    JENNINGS,  Appellant,  v.  P.  R.    JORDAN, 
Respondent. 

Bbal  E8TATX  BaOKsa — ^Exchange  of  Pbopebties — Fau^ube  of  Consum- 
mation— Commissions  not  Eabned. — ^Underr  the  terms  of  a  contract 
for  an  exchange  of  properties,  wherein  each  party  agreed  to  eonvej 
title  free  of  encumbrances  and  to  pay  the  broker  who  procured  the 
eontraet  to  be  executed  a  eommission,  the  commission  is  not  earned 
where  the  exchange  was  not  consummated  by  reason  of  the  inability 
of  one  of  the  parties  to  convey  title  to  a  portion  of  his  property, 
and  the  subsequent  mutual  abandonment  of  the  contract. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial  Ever- 
ett J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Dnim,  White  &  Aiken,  for  Appellant 

Fitzgerald,  Abbott  &  Beardsley,  for  Respondent 

Digitized  by  VjOOQ IC 


336  Jenninqs  t;.  Jordan.  [31  Cal.  App. 

KERRIGAN,  J.— This  action  was  trought  to  recover  $1,825 
alleged  to  have  been  earned  by  Herman  Eppinger,  Jr.,  the 
assignor  of  the  plaintiff,  as  a  commission  upon  a  proposed 
exchange  of  certain  lands.  Judgment  went  for  defendant, 
and  the  plaintiff  prosecutes  this  appeal  therefrom  and  from 
an  order  denying  his  motion  for  a  new  trial. 

On  the  second  day  of  May,  1914,  John  Fletcher  and  the 
defendant  entered  into  a  written  contract,  under  the  terms 
of  which  Fletcher  was  to  convey  to  the  defendant  some  333 
acres  of  land,  to  be  chosen  by  the  defendant  from  a  certain 
described  larger  tract  of  436  acres  in  Yuba  County,  in  ex- 
change for  a  certain  apartment  house  in  Alameda  County 
belonging  to  the  defendant,  the  respective  parties  agreeing 
to  convey  their  properties  free  and  clear  of  all  encumbrances. 
The  contract  contains  various  covenants  and  conditions,  and 
also  a  provision — the  one  principally  involved  in  this  case — 
reading  as  follows:  "The  parties  hereto  further  mutually 
covenant  and  agree  that  they  will  each  pay  to  Herman 
Eppinger,  Jr.,  a  commission  of  Eighteen  hundred  and  Twenty- 
five  dollars."  The  contract  was  executed  in  triplicate,  and 
a  copy  of  it  was  left  with  Eppinger.  It  appears  that  this 
contract  was  entered  into  as  a  result  of  the  efforts  of  Ep- 
pinger, but  was  never  consummated  by  an  exchange  of  the 
properties ;  notwithstanding  which  it  is  the  claim  of  the  plain- 
tiff that  he  is  entitled,  as  the  assignee  of  Eppinger,  to  recover 
from  the  defendant  the  sum  of  $1,825  under  the  clause  of 
the  contract  above  set  out 

The  evidence  shows  that  the  defendant  was  ready,  able,  and 
willing  to  carry  out  his  part  of  the  contract,  and  that  he 
made  several  ineffectual  efforts  to  that  end,  and  on  July  3, 
1914,  made  a  formal  tender  of  his  deed,  and  thereupon  depos- 
ited it  in  the  Oakland  Bank  of  Savings  with  instructions  to 
deliver  it  to  Fletcher  at  any  time  within  ten  days  upon 
receipt  of  Fletcher's  deed  to  the  land  agreed  by  him  to  be 
conveyed.  Fletcher  was  immediately  notified  of  this  deposit, 
and  like  notice  was  given  to  plaintiff's  assignor;  but  Fletcher, 
within  the  time  limited  by  the  contract  or  by  the  aforesaid 
notice,  or  at  all,  made  no  conveyance  to  the  defendant  of 
the  lands  agreed  by  him  to  be  transferred,  nor  any  tender 
of  a  deed;  and  the  evidence  upon  the  trial  showed  that  as 
to  part  of  the  land  he  possessed  no  title,  and  that  subsequently 
Fletcher,  by  his  attorney  in  fact,  and  the  defendant  «itercJ 
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into  an  agreement  rescinding  the  contract  of  May  2,  1914, 
and  reciting  that  Fletcher  was  unable  to  carry  out  its  tenns. 
The  question  to  be  decided  is  whether  under  these  circum- 
stances the  defendant  is  entitled  by  virtue  of  the  provision 
of  the  contract  already  set  forth  to  recover  from  the  def ends- 
ant  the  sum  of  $1,825.  The  trial  court  held — and  we  think 
correctly — ^that  he  could  not. 

There  can  be  no  doubt  that  if  A  employs  B  to  procure  from 
C  a  'binding  agreement  to  exchange  his  property  for  that  of 
A,  B  has  performed  his  contract  and  earned  his  compensation 
when  he  haa  procured  such  agreement,  notwithstanding  the 
fact  that  C's  title  proves  to  be  defective,  and  no  exchange 
of  propei-ties  takes  place.  {Jauman  v.  McCusick,  166  Cal. 
517,  [137  Pac.  254] ;  Roche  v.  Smith,  176  Mass.  595,  [79  Am. 
St.  Rep.  345,  51  L.  R.  A.  510,  58  N.  E.  152] ;  19  Cyc.  270.) 
But  that  is  not  this  case.  While  the  theory  of  the  plaintiff, 
as  stated  in  his  brief,  is  that  there  was  an  em>ployment  of 
Eppinger  by  the  defendant  and  Fletcher,  the  evidence  dis- 
closes no  such  employment,  and  Eppinger's  rights  must  de- 
pend entirely  upon  the  contract  actually  entered  into  between 
the  two  contracting  parties.  Eppinger's  connection  with  the 
matter  is  testified  to  by  himself  as  follows:  **  ...  I  brought 
Dr.  Jordan  and  Mr.  Fletcher  together  and  introduced  them, 
and  proposed  different  lines  of  trade  to  each  one  of  them, 
.  .  .  and  we  finally  got  down  to  a  basis  of  trade.  Dr.  Jordan 
wanted  to  go  to  see  the  land  a  second  time.  I  told  him  I 
would  not  go  and  make  a  trip  the  second  time  until  they 
drew  up  a  contract  what  they  were  going  to  do  if  the  land 
was  satisfactory,  and  also  showing  me  where  I  would  come 
in,  that  I  wanted  my  commission.  On  the  strength  of  that 
this  contract  was  drawn  up  before  we  went  on  the  second 
trip.*'  The  plaintiff's  right  to  recover,  then,  must  depend 
entirely  upon  the  terms  of  the  contract  entered  into  between 
Fletcher  and  Jordan,  to  which  Eppinger  was  not  a  party. 
Up  to  that  point,  so  far  as  the  evidence  discloses,  there  was 
no  obligation  upon  them  to  pay  him  anything.  The  object 
of  the  contract  actually  entered  into  was  to  provide  for  an 
exchange  of  the  properties  of  the  parties  thereto,  each  agree- 
ing to  convey  title  free  of  encumbrances,  and  the  provision 
therein  for  the  payment  of  a  commission  to  Eppinger  must 
be  construed  in  its  relation  to  the  whole  contract.  Quite 
apart  from  the  evidence  of  Jordan,  one  of  the  parties  to  it, 
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that  as  to  him  it  was  not  his  intention  that  any  commission 
should  he  paid  unless  the  exchange  of  lands  was  actually 
cflFected,  such  would  be  the  natural  and  logical  construction 
of  the  instrument  Unless  and  until  the  exchange  was  con- 
summated the  parties  would  receive  no  benefit  from  Eppin- 
ger's  efforts;  and,  as  we  have  seen,  there  was  no  obligation 
existing  to  pay  Eppinger  anything  except  that  arising  from 
the  written  agreement  under  consideration.  The  provision 
relating  to  such  payment  is  not  separable  from  the  remainder 
of  the  contract;  and  certainly  as  to  Jordan,  when  the  other 
party  to  it  found  himself  unable  to  comply  with  its  terms 
and  consented  to  its  cancellation  (Jordan  already  having  a 
right  to  rescind  it),  the  whole  contract  fell,  the  provision 
relating  to  Eppinger 's  compensation  with  the  rest  If  the 
broker  should  suffer  any  hardship  from  such  construction,  it 
is  one  inherent  in  the  form  of  the  contract  entered  into,  and 
which  was  the  only  means  he  chose  for  his  protection.  It 
woul<i  certainly  be  a  greater  hardship  upon  the  defendant 
to  require  him  to  pay  $1,825  for  services  from  which  he 
had  received  no  benefit  and  which  were  for  the  greater  part 
voluntarily  rendered. 

The  case  of  Jatman  v.  McCusick,  166  Cal.  517,  [137  Pac. 
254],  cited  by  appellant,  though  very  similar  to  the  case  at 
bar,  contains  one  important  difference,  which  renders  the 
case  inapplicable  as  an  authority  in  plaintiff's  favor.  There 
the  undertaking  to  pay  the  brokers  was  in  terms  for  the 
procuring  of  a  certain  agreement  of  exchange  which  they  in 
fact  procured.  In  that  case  the  court  said  (page  521) :  "It 
is  no  doubt  the  general  rule  that  a  broker  authorized  to  sdl 
real  estate  is  not  entitled  to  recover  the  agreed  commission 
unless  he  shows  that  he  has,  in  pursuance  of  his  employment 
and  within  the  time  limited  therein,  found  a  purchaser  ready 
and  willing  to  purchase  the  property  on  the  terms  specified 
[citing  cases].  Here,  however,  the  defendant's  agreement 
was  not  simply  to  pay  a  commission  to  the  brokers  upon  their 
making  a  sale  or  exchange  of  the  property.  Her  agreement 
was  to  pay  $1,850  for  their  services  in  securing  the  particular 
agreement  which  was  secured." 

There  is  another  material  distinction  to  be  noted  between 
the  two  cases.  In  the  one  cited  there  was  merely  a  mutual 
abandonment  of  the  contract  of  exchange  because  of  differ- 
ences arising  between  the  parties  to  it;  whereas  in  the  case 
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at  bar,  in  ad<lition  to  the  evidence  of  mutual  rescission,  it 
was  shown  that  Fletcher  was  unable  to  perform,  the  title  to 
part  of  the  land,  to  wit,  fifty  acres,  agreed  by  him  to  be 
conveyed  being  in  another  person. 

As  to  this  fifty  acres,  the  appellant  asserts  that  there  was 
no  showing  that  Fletcher  did  not  have  a  conveyance  from  the 
parties  in  whom  title  was  shown  to  be,  and  consequently  no 
showing  that  he  was  unable  to  comply  with  the  contract.  It 
is  true  that  a  man  may  take  an  option  on  land  and  agree 
to  sell  the  land  while  the  title  is  in  another;  but  that  doc- 
trine has  no  application  to  the  facts  of  this  case,  for  here 
the  defendant  introduced  in  evidence  a  deed  dated  October 
28,  1913,  showing  the  title  to  the  fifty  acres  in  question  to 
be  in  one  Josephine  Collins,  and  the  prima  facie  presumption 
is  that  the  title  remained  in  that  person  at  the  time  when 
performance  was  due  from  Fletcher,  less  than  a  year  later 
(Code  Civ.  Proc,  sec.  1963,  subd.  32;nohensh€U  v.  South  Riv- 
erside L.  &  W.  Co.,  128  Cal.  627,  631,  [61  Pac.  371] ).  It  was 
incumbent  upon  the  defendant  to  overcome  the  presumption. 
(Pi/ar  V.  Sione,  23  Cal.  App.  143,  145,  [137  Pac.  269].)  It 
follows  that  no  attempt  having  been  made  to  do  so,  the  pre- 
sumption is  that  Josephine  Collins  still  held  the  title  to  that 
property,  and  the  finding,  therefore,  of  the  court  that  Fletcher 
was  unable  to  convey  the  fifty  acres  must  'be  upheld. 

The  judgment  and  order  are  afiSrmed 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 


[Civ.  No.  1573.    Third  AppeHate  Distriet.— September  4,  1916.] 

WILLIAM    EARL,    Bespondent,    v.    SAN    FRANCISCO 
BRIDGE  COMPANY  (a  Corporation),  Appellant. 

Nbglioekce  —  Employer  and  Employes  —  Personal  Injuries  from 
Elegtrio  Current — Chanoino  Switch  Without  Noticx. — An  em- 
ployee of  a  corporation  who  receives  personal  injuries  from  a  power- 
ful electric  current  while  engaged  in  replacing  a  fuse  in  the 
electrical  apparatus  of  the  company,  under  the  orders  of  its  chief 
engineer,  whose  duty  it  was  to  make  the  repair,  the  accident  resulting 
from  the  failure  of  a  switch,  used  to  protect  the  employees  while 


Digitized  by  VjOOQ IC 


340  Eabl  v.  San  Francisco  Bridge  Co.     [31  Cal.  App. 

putting  in  fuses,  to  perform  its  functions,  the  employee  having  no 
knowledge  or  notice  of  this  change  of  condition  in  the  switch,  and 
haying  every  reason  to  believe  that  by  manipulating  the  switch  the 
eurrent  would  be  completely  cut  oif  so  that  the  fuse  could  be  in- 
serted without  danger,  is  entitled  to  recover  from  his  employer 
damages  for  the  injury  sustained. 

L>.  —  GONTBIBUTORT  NSGUOENd — FAILURB  TO  EZAMINB  APPARATUS  — 

Whin  Excused. — ^Where  the  proximate  cause  of  the  injury  was  the 
failure  of  the  switch  to  disconnect  the  current,  and  this  resulted  from 
a  change  made  by  the  company  unknown  to  the  employee,  it  was  not 
negligenee  for  the  latter  to  assume  that  conditions  were  as  before, 
and  th^t  the  switch  would  disconnect  the  current;  and  he  was  there- 
fore not  chargeable  with  contributory  negligence  in  not  examining 
the  apparatus. 

Id. — ^Knowledge  op  Danger — Employee  Agtino  Under  ORDERS.—If 
the  employee  had  full  knowledge  of  the  change  in  such  a  case  he 
would  not  be  chargeable  with  contributory  negligence  in  obeying 
orders  of  the  chief  engineer  under  whose  direct  supervision  he  was 
acting,  unless  performance  thereof  was  inevitably  or  imminently 
dangerous. 

Id.  —  Employers'  Liability  Act  —  Assumption  op  Rise.  —  Under  the 
Employers'  Liability  Act  in  force  at  the  time  of  the  accident  in 
question  a  defense  that  the  employee  assumed  the  risk  of  the  em- 
ployment was  not  open  to  the  defendant. 

Id. — ^Measure  op  Damages — Discretion  op  Jury. — In  actions  for  dam- 
ages for  personal  injuries  it  must  be  largely  left  to  the  discretion 
and  sense  of  justice  of  the  jury,  subject  to  the  supervision  and  cor- 
rection of  the  trial  court,  to  determine  the  amount  that  will  be  a 
fair  compensation  for  the  suffering  and  misery  and  financial  loss 
endured  by  the  injured  party. 

Id. — Instructions — ^Measure  op  Damages. — In  an  action  for  damages 
for  personal  injuries,  an  instruction  to  the  jury  that  they  should 
assess  the  damages,  if  any,  in  such  sum  as  they  believe  under  all 
the  circumstances  and  evidence  plaintiff  ought  to  recover,  if  stand- 
ing alone  might  be  misleading,  but  where  it  is  supplemented  by 
specific  directions  as  to  all  the  elements  of  damage  that  the  plain- 
tiff can  recover,  it  cannot  be  nusunderstood. 

Id. — Statement  op  Claim — ^Using  Language  op  Complaint. — ^There  is 
no  error  in  the  court  stating  the  claim  of  plaintiff  in  the  language 
of  the  complaint. 

Id. —  APPIRMATION     OP     THE     ISSUE  —  PREPONDERANCE    OP   EVIDENCE  — 

Depinitions  op. — Where  the  court  in  the  instructions  given  on  behalf 
of  the  defendant  sufficiently  defined  the  terms  "affirmation  of  the 
issue,"  and  "preponderance  of  the  evidence,"  if  any  further  elucida- 
tion was  desired,  it  should  have  been  requested. 
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D.—EVIDKNOI— Hospital  Chabgis.— A  motion  to  itrike  out  the  testi- 
monj  on  eross-ezamination  of  a  doctor  as  to  the  Talue  of  the  hospital 
seiriees  ineurred  bj  the  plaintiif  in  an  action  for  damages  for  per- 
sonal injariee,  the  motion  being  made  upon  the  ground  that  he  was 
testifying  as  to  what  the  usual  charges  were,  and  not  the  actual 
ebarges  in  the  ease,  is  made  to«  late,  where  he  had  so  testified  on 
direct  examination  without  objection. 

Id.^£vidbnce— INADICIBSIBILITT  OF  Wbittbn  Bbpobt.— Where  a  wit- 
ness testified  from  memory  with  his  written  report  before  him  that 
he  was  at  a  certain  place  at  a  certain  time,  the  report  itself  was 
not  admissible  as  corroboration  of  this  testimony. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
lano County,  and  from  an  order  denying  a  new  trial.  A.  J. 
Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  B.  M.  Miller,  for  Appellant 

Walter  Shelton,  Campbell,  Weaver,  Shelton  &  Levy,  and 
Frank  B.  Devlin,  for  Respondent 

BUBNETT,  J.— The  interesting  argument  of  appellant  is 
based  largely  upon  the  theory  that  we  must  discredit  and  re- 
ject the  testimony  in  favor  of  respondent's  contention.  It 
should  hardly  be  necessary  to  add  that  we  are  not  permitted 
to  do  so,  since  the  statements  therein  contained  are  not  im- 
probable. Indeed,  after  a  careful  reading  of  the  entire  rec- 
ord, we  can  only  say  that  at  most  a  substantial  conflict  is  pre- 
sented as  to  the  material  elements  of  the  alleged  cause  of 
action. 

The  facts,  as  substantially  stated  and  shown  by  respond- 
ent, are  as  follows :  Appellant  at  the  time  of  the  accident  was 
engaged  in  dredging  a  channel  near  Pinole  Flats  at  Mare 
Island  in  Solano  County,  and  for  said  purpose  was  using 
dredgers,  pumps,  and  other  machinery  and  equipment  oper- 
ated by  electricity.  On  the  7th  of  November,  1913,  plaintiff 
was  in  the  employment  of  the  defendant  as  an  operator  in  and 
about  one  of  its  pumping  stations  or  substations,  and  it  was 
his  duty,  under  said  employment,  ''to  work  with,  use,  handle 
and  repair  the  machinery,  apparatus  and  equipment  in  and 
about  said  pumping  plant  or  station."  While  he  was  so  en- 
gaged **he  was  required  by  defendant  to  replace  a  fuse  or 
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connection  in  the  aforesaid  apparatus  and  equipment,  and 
plaintiff,  before  proceeding  to  do  so,  turned  or  threw  the 
switch  provided  by  defendant  to  disconnect  the  electrical  cur- 
rent from  that  portion  of  said  electrical  apparatus  or  equip- 
ment where  plaintiff  was  about  to  insert  the  aforesaid  fuse  or 
connection,  but  owing  to  the  unsaf eness,  unsuitableness,  un- 
fitness, defectiveness  and  dangerous  and  unrepaired  condition 
of  said  wires,  .  .  .  devices  and  electrical  equipment,  a  power- 
ful and  dangerous  electrical  current  of  high  potential  used  by 
defendant  on  said  electrical  apparatus  and  equipment  for  the 
purpose  of  supplying  power  to  be  used  as  aforesaid,  was  not 
disconnected  from  the  aforesaid  electrical  apparatus  and 
equipment,  but  said  electrical  apparatus  and  equipment  re- 
mained surcharged  therewith  and  defendant  carelessly  and 
negligently  and  knowingly,  but  without  the  knowledge  of 
plaintiff,  failed  to  disconnect  or  cause  to  be  disconnected  the 
aforesaid  electrical  apparatus  and  equipment  from  the  afore- 
said current,  so  that  when  plaintiff  undertook  to  replace  the 
aforesaid  fuse  or  connection  as  required  by  defendant,  he 
came  in  contact  with  the  aforesaid  powerful  and  dangerous 
current  and  received  the  same  into  and  through  his  body,  and 
suffered  great  shock  and  injury/'  Defendant's  machinery 
and  apparatus  where  plaintiff  was  employed  was  protected 
from  unusual  electric  currents  by  means  of  fuses  which  melted 
or  "blew  out"  and  thus  automatically  disconnected  the  cur- 
rent when  it  became  too  strong.  Whenever  a  fuse  blew  out^ 
it  was  the  duty  of  plaintiff  to  insert  another. 

Until  just  prior  to  the  accident,  defendant  had  furnished  a 
switch  or  cut-off  which  could  be  used  to  disconnect  the  cur- 
rent, and  a  fuse  could  then  be  put  in  without  any  danger; 
and  while  this  condition  prevailed  plaintiff  had  restored  many 
of  these  fuses. 

A  few  days  before  the  accident,  that  part  of  the  switch  dis- 
connecting the  middle  phase  of  the  three  incoming  high-ten- 
sion wires,  burned  out,  so  that  it  had  to  be  repaired  in  order 
to  re-establish  the  connection  on  the  middle  wire.  The  duty 
to  make  this  repair  devolved  upon  defendant's  chief  engineer 
and  not  upon  plaintiff.  Instead  of  restoring  the  switch  to  its 
original  condition,  the  chief  engineer  connected  the  middle 
high-tension  wire  directly  to  the  middle  transformer  wire  by 
means  of  an  ordinary  wire  called  a  "solid"  or  "jumper"  so 
that  the  middle  phase  could  not  thereafter  be  disconnected. 
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Am  a  consequence,  the  middle  wire  was  alwa3rs  alive,  so  that 
when  the  two  outside  high-tension  wires  were  disconnected  by 
throwing  the  switch,  the  corresponding  wires  below  the 
switch,  where  the  fuses  had  to  be  inserted,  were  always 
charged  by  a  return  current  from  the  transformer.  Although 
the  fuses  in  the  two  outside  wires  were  still  kept  in  use  to 
protect  the  machinery  and  had  to  be  replaced  when  they  blew 
out,  the  switch  to  protect  the  employees  while  putting  in  fuses 
no  longer  performed  its  function.  While  the  switch  appeared 
to  accomplish  its  purpose  on  the  wires  where  the  fuses  had  to 
be  inserted,  and  apparently  disconnected  the  current  in  those 
wires  as  it  had  always  done,  there  was  a  way  left  open  for  the 
current  to  become  a  hidden  and  disguised  peril.  We  must 
conclude  from  the  record  that  plaintiff  had  no  knowledge  nor 
notice  of  this  change  in  the  condition  of  the  switch,  but,  to 
the  contrary,  had  every  reason  to  believe  that  by  manipulat- 
ing the  switch,  the  current  would  be  turned  off  completely  so 
that  the  fuse  could  be  inserted  without  danger.  Herein  lies 
the  negligence  of  defendant.  It  consisted  manifestly  in  mak- 
ing such  change  in  the  electrical  appliances  without  notifying 
plaintiff.  Of  course,  if  it  had  not  been  the  duty  of  respond- 
ent to  restore  the  fuses,  a  different  question  would  be  pre- 
sented. But  from  the  showing  made,  we  must  accept  it  as 
true  that  such  was  the  duty  of  respondent,  and,  moreover, 
that  the  chief  engineer  specifically  ordered  him  to  put  in  the 
fuse  and  in  effect  assured  him  that  he  was  not  incurring  any 
danger. 

Reduced  to  its  simplest  form,  the  case  seems  clearly  to  be 
that  a  safe  place  was  furnished  to  plaintiff  for  his  work  with 
certain  appliances  that  he  could  and  did  use  in  a  certain  man- 
ner without  danger;  that  said  appliances  were  changed  in  a 
material  way  without  his  knowledge ;  that  thereby  they  could 
not  be  safely  operated  as  before ;  and  that,  while  performing 
his  duty,  he  was  greatly  injured  in  consequence  of  said  change 
having  been  made. 

The  essential  features  of  the  situation  are  covered  in  the 
following  narrative  of  plaintiff:  "I  am  thirty-three  years  old. 
My  occupation  has  been  that  of  rigger,  and  for  that  work  I 
have  received  from  $91)  to  $125  per  month.  ...  I  was  oper- 
ator on  the  relay  station ;  my  duties  were  to  see  that  the  pump 
was  oiled,  well  greased  and  oiled  and  running;  ...  if  any- 
thing happened,  a  fuse  blown  out,  we  were  supposed  to  put  it 
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back  in  place,  supposed  to  keep  the  thing  running.  I  had 
been  employed  there  about  a  month ;  I  had  been  in  the  employ 
of  the  San  Francisco  Bridge  Company  about  two  and  a  half 
months ;  during  that  time  I  had  worked  there  on  the  machine, 
on  the  dredger  as  a  handy  man.  I  was  off  about  four  dayB 
before  the  morning  on  which  I  was  hurt ;  I  reported  for  duty 
on  the  dredger,  on  board  the  launch,  at  7  o'clock,  and  I  was 
told  to  go  over  aboard  the  Booster  and  pack  the  pump  and  get 
ready  to  start  up,  and  I  did  so ;  two  hours  later  Mr.  Purcell, 
the  chief  engineer,  came  by  in  the  launch  and  said  he  was 
going  to  cut  in  the  power  from  Vallejo  and  when  he  did  to 
start  the  pump ;  I  started  the  pump  immediately  as  soon  as 
the  power  came  into  the  building.  We  ran  for  about  ten  min- 
utes when  the  motor  burned  out;  I  shut  off  the  power  and 
stopped  the  motor  and  hoisted  up  the  flag  to  call  the  launch 
up,  and  they  came  back,  that  is,  Mr.  Purcell  and  Mr.  Squires. 
I  called  them  back ;  it  was  my  duty  to  accept  instructions  in 
regard  to  my  work  from  these  two  men  I  called  back.  After 
I  had  thrown  the  controller  so  that  the  power  went  on  and 
the  motor  did  not  run,  Mr.  Purcell  went  out  in  the  back  of  the 
Booster  where  the  transformers  are,  and  he  came  in  directly 
afterwards  and  said,  'Earl,  there  is  a  fuse  blown;  go  put  one 
in.'  I  took  the  key  to  the  cut-out  and  went  outside  and  un- 
locked the  cut-out  or  switch,  that  is,  the  disconnecting  switch, 
and  pulled  it  out  and  disconnected  the  power  from  the  fuse 
platform  and  locked  it  out.  When  I  pulled  the  arm  of  the 
connecting  switch  down  and  locked  it,  Mr.  Purcell  was  there; 
I  asked  him  if  all  was  ready  and  he  said  yes.  Then  I  went 
up  and  caught  hold  of  the  thumb-screw  and  was  caught.  The 
thumb-screw  was  on  the  inside  wire,  that  is,  the  one  nearest 
the  building.  I  just  stayed  there  burning.  I  first  felt  a  sen- 
sation in  the  throat  here,  then  the  bums  down  here  [indicat- 
ing] ,  then  I  felt  the  legs  burning,  both  of  my  legs  from  here 
down  here.  The  key  that  I  had  I  put  in  my  mouth  and  had 
it  there  when  I  was  on  the  wire;  I  tried  to  spit  it  out  but 
could  not;  I  was  tense  on  the  wire  and  could  not  do  anything 
except  to  hang  there.  I  was  in  the  hospital  about  five 
months ;  I  had  to  undergo  one  large  operation  and  three  minor 
ones;  I  have  not  been  able  to  work  since  that  time;  some 
nights  I  sleep  pretty  good  and  some  nights  I  don't  sleep  a 
single  wink ;  that  did  not  exist  before  the  accident ;  before  my 
injury  I  weighed  168  or  170  pounds,  and  when  I  got  out  of 
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the  hospital  I  weighed  105 ;  now  I  weigh  about  140  pounds. 
I  was  not  nervous  before  the  accident.  My  doctor's  bills  and 
expenses  at  the  hospital  were  between  thirteen  hundred  dol- 
lars and  fourteen  hundred  dollars.  I  had  put  in  fuses  lots 
of  times  before  I  was  hurt  The  correct  method  of  putting 
in  one  of  these  fuses  was  to  take  the  key  and  go  out  and  un- 
lock the  cut-out  and  pull  down  the  switch ;  the  cut-off  switch 
is  a  pole  running  up  the  height  to  the  three  cut-off  leaders,  it 
cuts  off  the  power  from  the  coming-in  wires  to  the  fuse  wire ; 
I  had  been  in  the  habit  of  doing  that  before  this  time.  When 
I  went  up  that  day  to  put  that  fuse  in,  I  had  never  been  told 
or  advised  by  anyone  and  did  not  know  that  the  cut-out  or 
suritch  that  I  had  undertaken  to  disconnect  had  been  changed 
or  modified  in  any  way;  I  did  not  notice  at  any  time  that 
morning  any  change  or  modification  in  the  cut-off  or  switch; 
at  the  time  of  the  accident  when  I  was  up  there  I  saw  the  wire 
then  at  that  time,  running  from  the  high-tension  wire  that 
brings  the  current  in.  It  ran  to  the  lower  fuse  bracket  and 
switch,  it  was  connected  with  the  center  wire ;  I  saw  that  wire 
from  above  the  switch  to  the  lower  fuse  bracket,  it  was  joined 
at  one  end  to  the  main  feed  wire  and  then  across  the  cut-off 
switch,  the  middle  arm,  and  extended  down  below  the  middle 
fuse  and  attach  to  the  lower  fuse  bracket  It  was  four  days 
before  I  was  hurt  that  I  had  seen  that  cut-off  or  switch ;  it 
was  not  then  in  that  condition,  it  was  in  good  condition." 

He  further  testified  that  he  caught  hold  of  the  thumb-screw 
to  put  in  the  fuse  when  he  got  to  the  top  of  the  ladder,  and 
the  accident  happened  immediately,  and  that  he  did  not  know 
that  it  was  dangerous  to  come  in  contact  with  the  wire  while 
**the  cut-off  was  thrown  out,"  nor  was  he  told  that  **in  the 
condition  affairs  were  in  on  that  platform  that  the  cut-out 
did  not  cut  the  current  off." 

Applying  to  the  foregoing  testimony  the  familiar  legal 
principles  involved  in  such  cases,  we  reach  the  conclusion  that 
appellant  was  rightfully  charged  with  the  burden  of  respond- 
ing in  damages  for  the  injury  suffered  by  plaintiff.  Those 
principles  need  not  be  restated,  and  it  is  probably  sufScient, 
without  quotation,  to  refer  to  Stephens  v.  Pacific  Electric  Ry. 
Co.,  16  Cal.  App.  512,  [117  Pac.  559] ;  Giraudi  v.  Electric  Im- 
provement Co.,  107  Cal.  120,  [48  Am.  St  Rep.  114,  28  L.  R.  A. 
596,  40  Pac.  108] ;  Beeve  v.  Colusa  Oas  &  Electric  Com.- 
pawy,  152  Cal.  99,  [92  Pac.  89] ;  Dow  v.  Sumet   Telephone 
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Co.,  157  Cal.  182,  [106  Pac.  587] ;  Qrimm  v.  Omaha  Electric 
Light  and  Power  Co.,  79  Neb.  387,  [112  N.  W.  620]. 

It  is,  however,  insisted  that  respondent  was  guilty  of  such 
contributory  negligence  as  to  prevent  recovery.  The  real 
basis  for  the  contention  is  that  respondent  is  chargeable  with 
knowledge  of  the  dangerous  character  of  the  element  with 
which  he  was  dealing.  That  he  was  not  ignorant  of  the  peril 
involved  in  coming  into  contact  with  a  current  of  such  voltage 
must  be  conceded,  and  that  he  should  be  required  to  exercise 
care  in  operating  the  appliances  cannot  be  disputed ;  but  these 
considerations  are  only  remotely,  if  at  all,  connected  with  the 
controversy  here.  The  real  danger,  the  proximate  cause  of 
the  injury  was,  as  we  have  already  seen,  the  failure  of  the 
switch  to  disconnect  the  current,  and  this  by  reason  of  a 
change  made  by  appellant.  It  was  not  negligence  on  the 
part  of  respondent  to  assume  that  conditions  were  as  before, 
and  that  the  switch  would  disconnect  the  current.  Having 
the  right  to  assume  that  the  appliance  was  in  the  same  condi- 
tion, he  was  excusable  for  his  failure  to  make  an  examination 
or  inspection  whereby  he  might  have  ascertained  what  had 
been  done;  nor  was  the  difference  in  the  appearance  of  the 
equipment  so  palpable  and  obtrusive  as  to  compel  the  con- 
clusion that  while  hastening  to  perform  his  duty,  if  he  had 
exercised  ordinary  care  he  would  have  discovered  the  change. 

Moreover,  plaintiff,  as  testified  to  by  him,  was  acting  under 
the  direct  supervision  of  the  chief  engineer  and  was  entitled 
to  rely  upon  his  superior  knowledge.  In  Price  v.  Northern 
Electric  By.  Co.,  168  Cal.  173,  [142  Pac.  91],  it  is  said:  *'He 
was  working  under  the  immediate  supervision  of  a  foreman 
and  was  not  erecting  trestle  bents  or  creating  them  on  his 
own  judgment  and  at  his  own  risk.  In  the  absence  of  actual 
knowledge  to  the  contrary,  or  circumstances  under  which  he 
would  be  held  to  be  required  to  have  such  knowledge,  he  had 
the  right  to  assume,  when  directed  to  assist  in  removing  the 
scaffolding,  that  the  bent  had  been  so  braced  that  it  would 
not  fall  when  the  scaffolding  was  removed.  And  it  cannot 
be  held  as  matter  of  law,  under  the  circumstances,  that  he 
was  guilty  of  contributory  negligence  in  not  observing  the 
absence  of  bracing,  however  obvious  that  fact  might  have  been 
if  he  had  made  an  examination  to  see  what  the  actual  condi- 
tion was."  (See,  also,  Cumberland  Tel.  &  Tel.  Co.  v.  Craves* 
Admx.  (Ky.),  104  S.  W.  356;  Chicago  Suburban  W.  &  L.  Co. 
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V.  Hyslop,  227  HI.  308,  [81  N.  B.  381]  ;  Oreen  v.  Vamey,  165 
Cal.  347,  [132  Pac.  436] ;  Lee  v.  Woolsey,  109  Pa.  St.  124.) 

Moreover,  if  plaintiff  had  full  knowledge  of  the  change  he 
wonld  not  be  chargeable  with  contributory  negligence  in  obey- 
ing ordeis  unless  performance  thereof  was  inevitably  or  im- 
minently dangerous.  {Martin  v.  California  Central  Ry,  Co., 
94  Cal.  326,  [29  Pac.  645] ;  Anderson  v.  Seropian,  147  Cal. 
201,  [81  Pac.  521] ;  Paiierson  v.  Pittsburg  and  C.  R.  Co,,  76 
Pa.  St.  389,  [18  Am.  Eep.  412] ;  Van  Duzen  Gas  etc.  Co.  v. 
Schelies,  61  Ohio  St.  298,  [55  N.  E.  998].) 

There  is  room  for  the  application  of  this  principle  since 
there  was  testimony  on  the  part  of  appellant  that  the  work 
done  by  respondent  was  not  imminently  and  necessarily  dan- 
gerous. The  chief  engineer  testified  that  after  the  repairs 
he  put  in  a  fuse  on  the  outside  wire  without  injury  and  that 
he,  an  electrical  and  steam  engineer  of  twenty  years'  experi- 
ence, 'Mid  not  consider  it  taking  a  chance"  to  put  in  a  fuse. 
Defendant's  superintendent,  a  civil  engineer,  who  was  pres- 
ent at  the  time  of  the  accident,  testified  that  he  knew  the 
middle  wire  was  through  solid  and  that  he  did  not  warn  plain- 
tiff, but  that  he  **did  consider  that  a  man  had  to  exercise 
more  care  up  there  after  the  middle  wire  was  through  solid." 
From  this  statement  it  is  quite  clear  that  he  did  not  consider 
putting  in  the  fuse  as  particularly  and  obviously  dangerous, 
or  else  he  would  have  cautioned  plaintiff.  Upon  this  theory 
it  is  a  reasonable  conclusion  that  plaintiff  was  justified  in 
believing  that  he  could  perform  the  duty  intrusted  to  him 
without  danger  if  he  exercised  the  care  necessarily  required 
in  directing  and  controlling  an  electric  current  of  such 
voltage. 

In  this  connection  it  might  be  well  to  state  the  suggestions 
of  respondent  that  since  plaintiff  proceeded  carefully  and 
skillfully,  there  was  no  more  than  an  assumption  of  risk  if  he 
realized  the  danger,  and  that  this  defense  was  not  open  to 
defendant,  the  Employers'  Liability  Act  having  been  in  force 
at  the  time  of  the  accident  (Crabbe  v.  Mammoth  Channel 
G.  Mining  Co.,  168  Cal.  500,  [143  Pac.  714].) 

Another  point  urged  upon  our  attention  is  that  the  verdict 
is  excessive  and  therefore  should  be  set  aside.  The  amount 
awarded  is  quite  large,  but  respondent  was  grievously  in- 
jured, and  we  cannot  say  that  it  is  so  disproportionate  to  the 
damage  done  as  to  compel  the  conclusion  that  the  jury  were 
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controlled  by  passion  or  prejudice.  We  may  supplement  the 
testimony  of  plaintiff  on  the  subject  already  quoted,  by  the 
following  statement  of  Dr.  E.  A.  Peterson,  one  of  the  attend- 
ing physicians:  ''It  was  January  15th  when  I  first  saw  the 
plaintiff;  Dr.  Elotz  asked  me  to  come  over  there  and  help 
him  operate  on  a  man  he  was  going  to  leave  in  my  charge, 
as  he  was  going  away.  I  assisted  him  in  the  operation,  re- 
moving the  internal  condyle  of  the  tibia;  he  was  in  my 
charge  from  then  on;  he  was  in  a  very  critical  condition 
from  the  inflammation  which  he  had  in  the  bone,  which 
caused  a  good  deal  of  pain,  and  we  had  to  remove  it,  and 
other  bone  became  infected,  and  it  was  necessary  to  operate 
on  him  three  times  about,  to  remove  pus  from  under  the  peri- 
osteum, the  covering  of  the  bone,  and  there  is  nothing  more 
painful,  so  excruciatingly  painful.  He  was  suffering  a  gen- 
eral condition,  as  I  understand  it,  he  was  very  much  run 
down,  and  he  had  to  be  put  under  an  anaesthetic  three  times 
more.  The  cause  of  his  condition  was  the  generally  weak- 
ened vitality,  especially  as  the  bone  had  been  burned  and 
rendered  very  inactive  and  unhealthy  from  being  burned; 
this  is  what  we  call  a  complication  after  a  bum.  The  com- 
plications which  occurred  in  this  case  were  unavoidable,  and 
the  condition  I  have  described  was  not  due  to  any  neglect 
that  the  plaintiff  may  have  received.  His  pain  was  so  great 
that  opiates  would  not  relieve  it.  This  condition  continued 
from  about  January  17th  to — well,  it  was  a  month,  anyway, 
that  he  was  in  awful  agony.  .  «  .  The  plaintiff,  in  my  opin- 
ion, will  never  be  able  to  perform  labor  such  as  a  rigger,  or 
any  structural  work  owing  to  his  present  condition." 

Dr.  Klotz  described  minutely  the  patient's  condition,  and, 
among  other  things,  said:  ''The  bone  was  diseased  from  the 
electric  shock,  that  is  the  necrosis,  the  live  bone  was  de- 
stroyed. .  .  .  The  nervous  condition  was  due,  of  course,  to 
the  shock  and  electrical  bums  that  he  had.  If  a  person  were 
to  receive  enough  electricity  to  throw  them  down  and  to  re- 
quire artificial  respiration  and  of  course  bums  like  the  pa- 
tient had,  it  would  leave  him  in  an  awful  state  afterward. 
...  He  never  will  be  able  to  perform  such  services  as  a  rig- 
ger, a  person  who  has  formerly  worked  with  his  feet,  arms 
and  hands." 

Of  course,  in  cases  like  this,  there  is  no  certain  and  abso- 
lute measure  of  damages.    It  must  be  lar<^cly  loft  to  the  dis- 
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cretion  and  sense  of  justice  of  the  jury,  ''subject  to  the  su- 
pervision and  correction  of  the  trial  court,"  to  determine 
the  amount  that  will  be  a  fair  compensation  for  the  suffer- 
ing and  misery  and  financial  loss  endured  by  the  injured 
party.  The  severity  of  the  injury  caused  by  electricity  is  a 
matter  of  general  observation,  and  the  courts  have  been  quite 
liberal  in  upholding  verdicts  for  large  amounts  in  such  cases. 
As  illustrating  this  tendency  of  the  courts,  we  may  refer  to 
the  following  cases  cited  by  respondent:  Tedford  v.  Los  Ati- 
gdes  Electric  Co.,  134  Cal.  76,  [54  L.  R.  A.  85,  66  Pac.  76] ; 
Reeve  v.  Colusa  Oas  and  Electric  Co.,  152  Cal.  99,  [92  Pac. 
89] ;  Southwestern  Tel.  &  Td.  Co.  v.  Shirley  (Tex.),  155 
S.  W.  663;  H%a  v.  VrMn  Light  and  Power  Co.,  260  Mo.  43, 
[169  S.  W.  345] ;  New  Omaha  Thompson-Houston  Electric 
Light  Co.  V.  Romhold,  68  Neb.  54,  [93  N.  W.  966,  97  N.  W. 
1030] ;  Ooetzke  v.  City  of  Chicago,  174  HI.  App.  446. 

Some  errors  in  the  matter  of  instructions  and  rulings  of 
the  trial  judge  are  claimed,  but  they  seem  to  be  without 
substantial  merit. 

The  instruction  to  the  jury  that  they  should  assess  the 
damages,  if  any,  in  such  sum  as  they  believed  under  all  the 
circumstances  in  evidence,  the  plaintiff  ought  to  recover,  if 
standing  alone  might  have  been  misleading,  but  it  was  sup- 
plemented by  specific  directions  as  to  all  the  elements  of 
damage  that  the  plaintiff  could  recover  and,  therefore,  could 
not  have  been  misunderstood  as  claimed  by  appellant  (Zib- 
beU  V.  Southern  Pacific  Co.,  160  Cal.  237,  [116  Pac.  513] ; 
Harmon  v.  Donohoe,  153  Mo.  263,  [54  S.  W.  453] ;  Lamb  v. 
City  of  Cedar  Rapids,  108  Iowa,  629,  [79  N.  W.  366] ;  Den^ 
ver  City  Tramway  Co.  v.  Martin,  44  Colo.  324,  [98  Pac. 
836].) 

There  was  no  error  in  stating  the  claim  of  the  plaintiff  in 
the  language  of  the  complaint.  It  was  certainly  proper  to 
inform  the  jury  as  to  the  issues,  and  it  is  a  mere  question  of 
rhetoric  whether  for  this  purpose  the  language  of  the  plead- 
ings or  equivalent  phraseology  should  be  used. 

There  is  no  merit  in  the  contention  by  appellant  of  the 
alleged  failure  of  the  court  to  define  **  affirmation  of  the 
issue"  and  "preponderance  of  evidence."  As  a  matter  of 
fact,  they  were  sufficiently  defined  in  the  instructions  given 
on  behalf  of  defendant,  and  if  any  further  elucidation  was 
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desired  it  should  have  been  requested.  {O'Connor  v.  United 
Railroads,  168  Cal.  43,  [141  Pac.  809].) 

The  instructions  as  a  whole  were  very  fair  and  presented 
every  legal  phase  of  the  case  that  was  needed  for  the  enlight- 
enment of  lie  jury.  Every  instruction  requested  by  defend- 
ant was  given,  and  in  those  given  on  behalf  of  plaintiff,  we 
find  no  prejudicial  error. 

The  court  properly  refused  to  strike  out  the  testimony  on 
cross-examination  of  Dr.  Elotz  as  to  the  value  of  the  hospital 
services  incurred  by  plaintiff.  The  motion  was  upon  the 
ground  that  he  was  testifying  as  to  what  the  usual  charges 
were  and  not  the  actual  charge  in  this  case,  but  he  had  so 
testified  on  direct  examination  without  objection,  and  the 
motion  came  too  late.  Moreover,  the  testimony  of  plaintiff 
as  to  that  point  was  uncontradicted,  and  hence  the  doctor's 
testimony  could  not  have  prejudiced  defendant. 

Objection  is  made  to  the  ruling  of  the  court  excluding  a 
written  report  to  the  company  made  by  William  J.  Knoll,  a 
witness  for  defendant.  The  only  purpose  of  the  evidence  was 
to  show  that  the  witness  was  at  the  station  in  number  5. 
The  witness  had  testified  from  memory  with  this  report  be- 
fore him  that  he  was  there  at  that  time,  and  the  report  itself 
was  not  admissible  as  corroboration  of  his  testimony.  {Peo- 
ple V.  Eliyea,  14  Cal.  145 ;  Baum  v.  Reay,  96  Cal.  462,  [29 
Pac.  117,  31  Pac.  561] ;  Wigmore  on  Evidence,  see.  763 ; 
Elliott  on  Evidence,  sec.  872.) 

Two  or  three  other  assignments  of  error  are  made,  but 
they  are  so  inconsequential  as  to  merit  no  specific  attention. 

From  an  examination  of  the  whole  record,  we  think  it  can 
be  safely  declared  that  defendant's  rights  were  carefully 
protected  and  that  the  proceedings  were  free  from  preju- 
dicial error. 

The  judgment  and  order  are  a£Srmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Ciy.  No.  2023.    Seeond  Appellate  District.— September  6,  1916.] 

ALFRED  BLANCHARD,  Respondent,  v.  MARK  KEPPEL, 

Appellant. 

School  Law — Prkuicinaby  Elembntaby  School  CEBrmcATE — Feb 
Fob. — An  applicant  for  a  preliminary  elementary  school  certificate 
aathorizing  him  to  do  practice  and  cadet  teaching  in  any  of  the 
elementary  schools  of  a  county  is  required  to  pay  the  fee  of  two 
dollars  provided  by  section  1565  of  the  Political  Code  to  be  paid 
by  each  applicant  for  a  teacher's  certificate,  ''except  for  a  tem- 
porary certificate."  The  term  "temporary  certificate/'  is  not  used 
anywhere  in  the  code  as  applied  to  any  form  of  certificate  issued 
by  a  county  board  of  education. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Prank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Hill,  County  Counsel,  and  Hugh  Gordon,  Deputy 
County  Counsel,  for  Appellant. 

John  W.  Luter,  for  Respondent. 

CONRET,  P.  J. — This  is  a  proceeding  in  mandamus 
wherein  the  defendant  has  appealed  from  the  judgment.  By 
the  terms  of  the  judgment  the  defendant,  as  superintendent 
of  schools  of  the  county  of  Los  Angeles  and  ex-officio  secre- 
tary of  the  county  board  of  education,  is  required  to  approve 
and  present  to  the  county  board  of  education  the  application 
of  the  petitioner  (together  with  the  recommendation  of  the 
president  of  the  State  Normal  School  at  Los  Angeles)  for  the 
issuance  to  the  petitioner  of  a  preliminary  elementary  school 
certificate  authorizing  him  to  do  practice  and  cadet  teaching, 
without  salary,  in  any  of  the  elementary  schools  of  Los  Ange- 
les County,  without  the  payment  of  a  fee  of  two  dollars 
demanded  by  appellant.  The  superior  court  held  that  a 
preliminary  elementary  school  certificate  as  described  and  re- 
ferred to  in  the  Political  Code  in  section  1775  (subd.  c.  of 
subd.  1)  and  in  section  1771  (subd.  c  of  subd.  3)  is  not  a 
teacher's  certificate  within  the  meaning  of  section  1565  of 
that  code. 
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The  fee  of  two  dollars  demanded  by  appellant  from  re- 
spondent as  an  applicant  for  a  preliminary  school  certificate, 
is  required  by  section  1565  to  be  paid  by  every  applicant  for 
a  teacher's  certificate,  ** except  for  a  temporary  certificate." 
Section  1543  provides  for  the  issuance  of  ''temporary  certifi- 
cates" good  for  not  exceeding  six  months,  and  which  are 
issued,  upon  certain  credentials  shown,  by  the  superintend- 
ent of  schools  of  the  county.  Various  other  forms  of  certifi- 
cate mentioned  in  section  1771  and  in  other  sections  of  the 
Political  Code  are  issued  by  the  county  board  of  education. 
In  the  list  of  these  last-mentioned  certificates  we  find  no  ref- 
erence to  a  ''temporary  certificate,"  but  it  does  include  "pre- 
liminary elementary  certificates"  which  shall  not  be  valid  for 
a  longer  period  than  two  years.  It  does  not  appear  that  the 
code  anywhere  uses  the  term  "temporary  certificate"  as  ap- 
plied to  any  form  of  certificate  issued  by  a  county  board  of 
education. 

We  shall  not  follow  respondent's  counsel  in  his  argument 
based  upon  alleged  unreasonableness  of  the  two  dollar  fee. 
The  language  of  the  code  being  in  this  instance  clear  and 
unmistakable,  we  cannot  indulge  in  a  discussion  about  what 
the  legislature  ought  to  have  intended  to  do. 

The  judgment  is  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  491.    Seeond  Appellate  District. — September  7,  1916.] 

THE    PEOPLE,    Respondent,    v.    PHILLIP    WINNER, 

Appellant. 

CftiMiMAL  Law— Pbonounctment  of  Judoment— Delay— Right  to 
New  Trial. — ^Where  jadgment  is  not  pronounced  upon  a  person 
eonvicted  of  a  erime,  within  the  time  prescribed  by  section  1191 
of  the  Penal  Code,  he  is  entitled  to  a  new  trial,  although  the  delay 
in  pronouncing  judgment  was  had  with  his  consent. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Kern 
County,  and  from  an  order  denying  a  new  trial.  Howard  A. 
Peairs*  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Wesley  P.  Grijalva,  Henry  E.  Holsinger,  and  A.  B.  Camp- 
bell, for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke,  Dep- 
uty Attorney-General,  for  Respondent. 

SBLA.W,  J. — ^Upon  an  information  filed  by  the  district  at- 
torney of  Kern  County  the  defendant  was,  on  March  16, 
1916,  convicted  of  the  crime  of  grand  larceny.  On  March 
20th  he  presented  to  the  court  a  motion  for  a  new  trial,  the 
hearing  of  which  was  by  the  court  continued  to  March  27th, 
at  which  time  the  court,  as  shown  by  the  minutes  thereof, 
made  an  entry  as  follows:  **By  consent  of  counsel  for  respec- 
tive parties  in  open  court,  it  is  by  the  court  ordered  that  said 
motion  for  a  new  trial  be  and  tiie  same  is  hereby  submitted 
upon  briefs  to  be  presented  within  five,  five  and  two  days." 
On  April  4th,  more  than  fifteen  days  after  defendant's  con- 
viction, the  court  made  an  order  denying  his  motion  for  a 
new  trial.  Thereupon  defendant,  within  due  time,  made  a 
motion  for  a  new  trial  upon  the  ground  that  more  than  fif- 
teen days  had  elapsed  since  the  date  of  the  conviction  of 
defendant,  and  upon  the  same  ground  objected  to  the  court 
pronouncing  judgment  upon  defendant,  which  motion  the 
court  likewise  denied.    The  ruling  constitutes  error. 

Section  1191  of  the  Penal  Code  provides  that  upon  a  de- 
fendant being  convicted,  **the  court  must  appoint  a  time  for 
pronouncing  judgment  which  must  not  be  less  than  two,  nor 
more  than  five  days  after  the  verdict  or  plea  of  guilty ;  pro- 
vided, however,  that  the  court  may  extend  the  time  not  more 
than  ten  days  for  the  purpose  of  hearing  or  determining  any 
motion  for  a  new  trial,  or  in  arrest  of  judgment;  and  pro- 
vided, further,  that  the  court  may  extend  the  time  not  more 
than  twenty  days  in  any  case  where  the  question  of  proba- 
tion is  considered  in  accordance  with  section  1203  of  this 
code,  provided,  however,  that  upon  the  request  of  the  defend- 
ant such  time  may  be  further  extended  not  more  than  ninety 
days  additional."  And  section  1202  of  the  Penal  Code  pro- 
vides that,  unless  judgment  be  "rendered  or  pronounced 
within  the  time  so  fixed  or  to  which  it  is  continued  under  the 
provisions  of  section  eleven  hundred  and  hinety-one  of  this 
code,  then  the  defendant  shall  be  entitled  to  a  new  trial." 

81  C»l.  App. — 2$ 
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Aa  said  by  the  court  in  People  v.  PoUcJi,  25  Cal.  App.  464, 
[143  Pac.  1065],  quoting  from  Rarikin  v.  Superior  Court,  157 
Cal.  189,  [106  Pac.  718] :  ''If  the  judgment  was  not  pro- 
nounced within  the  time  limited,  a  new  trial  was  made  im- 
perative if  the  defendant  so  desired;  he  became  'entitled'  to 
it.  ...  If  the  court  should  refuse  a  new  trial  and  render 
judgment  against  the  defendant  after  the  authorized  time 
has  passed,  its  action  would  be  erroneous  and  the  judgment 
would  be  reversed  on  appeal  if  an  appeal  should  be  taken." 
To  the  same  effect  is  People  v.  Okomoto,  26  Gal.  App.  568, 
[147  Pac.  598] ;  where  it  was  held  that  the  defendant  was 
entitled  to  a  new  trial,  but  lost  his  right  thereto  by  reason  of 
not  asking  for  it  in  the  trial  court. 

Conceding  the  error,  the  attorney-general  in  support  of 
the  court's  action  insists  that  it  was  cured  by  the  fact,  as 
shown,  that  counsel  for  defendant  in  open  court  consented 
to  the  postponement  of  the  time  for  sentence.  In  support 
of  this  contention  a  number  of  cases  arising  under  section 
1382  of  the  Penal  Code,  providing  for  the  dismissal  of  prose- 
cutions in  cases  therein  specified,  are  cited.  In  our  opinion 
such  cases  are  not  in  point,  and  throw  no  light  upon  the  in- 
terpretation to  be  given  sections  1191  and  1202,  which  should 
be  construed  in  accordance  with  the  plain  import  of  the  lan- 
guage used.  Thus  construed,  as  held  in  People  v.  PolicK,  25 
Cal.  App.  464,  [143  Pac.  1065],  and  People  v.  Okomoto,  26 
Cal.  App.  568,  [147  Pac.  598],  the  delay  beyond  the  time 
specified  for  pronouncing  judgment  renders  it  imperative 
that  defendant  have  a  new  trial  if  he  asks  for  it.  Prior  to 
the  enactment  the  courts,  with  consent  of  parties  or  other- 
wise, not  infrequently  indulged  in  prolonged  delays  before 
pronouncing  sentence  upon  those  convicted  of  crime.  Such 
practice  was  recognized  by  the  legislature  as  an  evil,  to  cure 
which  sections  1191  and  1202  were  adopted,  not  as  a  benefit 
conferred  upon  defendant  which  he  might  waive,  but  as  a 
matter  of  public  policy  intended  to  insure  a  swifter  infliction 
of  the  penalty  which  the  law  requires  to  be  imposed  upon 
those  convicted  of  crime.  To  uphold  the  contention  of  re- 
spondent and  recognize  the  consent  of  the  parties  as  justify- 
ing an  indefinite  postponement  of  the  time  for  pronouncing 
judgment  beyond  that  specified  for  so  doing,  would  not  sub- 
serve, but  on  the  contrary  nullify,  the  plain  purpose  and 
intent  of  the  legislature  in  adopting  the  provision. 
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The  judgment  and  order  are  reversed  and,  for  the  reasons 
stated,  the  court  directed  to  make  an  order  granting  defend- 
ant's motion  for  a  new  triaL 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Crim.  No.  855.    Third  Appellate  Distrfct.— September  8,  1916.] 

THE  PEOPLE,  Respondent,  v.  HENET  CAKDEB,  Appel- 
lant 

Cbiicinal  Law — Pbejudioial  Bimaeks  or  Courf  to  Jubt. — ^It  is  re- 
versible error  in  a  eriminal  ease,  npon  the  jury  returning  into 
court  and  reporting  their  inability  to  agree,  for  the  court  to  make 
such  remarks  as,  "I  don't  want  to  decide  any  question  of  fact  for 
yon;  thai  question  though  it  seems  very  plain  to  m^';  and,  'Ton 
must  try  to  reconcile  the  testimony  if  you  can  and  come  to  a  ver- 
dict, gentlemen,  if  you  possibly  can.  These  cases  are  expensive 
to  try";  and  "How  many  eontrary  ones  are  thereP'  and  "Questions 
of  fact  you  must  decide;  there  Oftghtn*t  to  he  any  trouble.  IVs 
a  case  you  ought  to  decide,  ought  to  agree  upon  and  don't  make 
up  your  minds  thai  you  can't  agree,  don't  get  oontrary  hut  just 
ffi  o  good  humor,  good-natured  way  work  it  out." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County,  and  from  an  order  denying  a  new  trial. 
J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Easch,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

BURNETT,  J. — ^Defendant  was  convicted  of  the  larceny  of 
a  calf,  and  he  appeals  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial. 

Among  the  alleged  errors,  the  most  serious  is  involved  in 
certain  remarks  to  the  jury  made  by  the  trial  judge.  It 
seems  that  after  the  case  was  submitted  the  jury  returned 
iiilo  couii;  at  3 :35  P.  M.  on  Friday,  and  asked  to  have  certain 
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evidence  read  to  them.  This  was  done  and  they  again  re- 
tired. A  few  hours  later  they  returned  to  the  courtroom  and 
the  foreman  informed  the  presiding  judge  that  in  his  opin- 
ion the  jury  could  not  agree.  The  trial  judge  then  said: 
**You  must  work  this  out,  gentlemen,  if  there  is  anything  I 
can  help  you  in  I  can  do  it,  and  I  will  be  here  ten  minutes 
longer  to  help  you.  You  oughtn't  to  make  up  your  mind 
you  are  not  going  to  agree  on  this  kind  of  a  case,  simply  calls 
for  the  sensible  reasoning  of  men  according  to  the  evidence 
and  talk  it  over  together.**  Furthermore,  in  reply  to  a 
juror's  question,  the  court  said:  "I  don't  want  to  decide  any 
question  of  fact  for  you ;  that  question  though  it  seems  very 
plain  to  me/'  A  little  later  he  used  this  language:  "You 
must  try  and  reconcile  the  testimony  if  you  can  and  come  to 
a  verdict,  gentlemen,  if  you  possibly  can.  These  cases  are 
expensive  to  try." 

The  jury  returned  again  into  court  on  Saturday  morning 
at  10:35,  and  the  transcript  reveals  the  following:  "Clerk: 
Have  you  reached  a  verdict,  gentlemen!  A.  We  have  not. 
Court:  Well,  what  can  I  do  for  you,  gentlemen?  Juryman 
Yates:  Your  Honor,  please,  there  isn't  a  possibility  I  don't 
think  in  the  minds  of  any  of  the  jury  that  we  can  agree.  We 
have  went  over  the  evidence  and  every  particle  of  that;  we 
can  agree  as  to  what  the  evidence  is  but  we  can't  agree  on  a 
verdict.  The  Court :  You  can't  agree,  you  think T  Jurj^man : 
No,  sir,  done  everything  that  we  could  to  reach  a  verdict  since 
you  left  here  last  night.  The  Court:  How  many  contrary  ones 
are  there?  Juryman:  Two.  Court:  Well,  I  tell  you,  gentle- 
men, you  can  work  just  as  good  on  this,  a  jury  can  on  holi- 
days, Sundays  and  any  other  time  and  the  law  is  all  right  in 
that  respect  and  the  court  can  take  the  verdict  at  any  time, 
too,  on  Sunday  as  well  as  Saturday  afternoon ;  now,  if  there 
is  any  question  of  law  that  you  need  that  you  are  in  doubt 
about,  why  I  will  give  it  to  you.  Questions  of  fact  you  must 
decide;  there  oughtnH  to  be  any  trouble.  Ws  a  case  you 
ought  to  decide,  ought  to  agree  upon  and  don't  make  up  your 
minds  that  you  can't  agree,  don't  get  contrary  but  jv^  in  a 
good  humor,  good-natured  way  work  it  out.  Juryman  Cle- 
land :  Your  Honor,  we  worked  all  night  in  there  and  we  have 
talked  all  night.  I  think  we  have  got  it  down  to  where  they 
say  we  have  made  up  our  minds  and  no  use  to  argue. 
Court:  Well,  of  course  men  go  into  the  jury-room.    They 
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think  their  minds  are  made  up  and  some  little  question  comes 
up,  they  come  to  the  conclusion  then  they  ought  to  change  it. 
If  they  keep  working  on  the  theory  they  are  not  going  to 
change  their  minds,  it  is  made  up,  of  course  they  will  not,  but 
that's  not  the  way  for  a  jury  to  do,  want  to  work  at  it  with 
the  possibility  always  in  view  that  I  may  be  wrong  about  this 
and  111  change  if  I  am.  .  .  .  You  think  there  is  no  question 
of  fact  the  court  can  hdp  you  on  by  having  it  readt  A.  I 
don't  think  so.  Court:  Well,  go  back  and  go  to  work,  gen- 
tlemen.   The  court  will  be  here  any  time  when  you  agree." 

The  jury  returned  later  to  have  some  of  the  testimony 
read.  They  retired  again  for  deliberation  and  finally  brought 
in  a  verdict  of  guilty. 

We  think  it  quite  apparent  that  from  the  statements  of  the 
learned  trial  judge  the  jury  must  have  concluded  that  he  was 
convinced  of  the  defendant's  guilt  and  that  as  honest  men  it 
was  their  duty  to  so  find.  A  portion  of  the  remarks  we  have 
quoted  was  quite  appropriate  and  calls  for  no  criticism,  but 
the  statements  we  have  italicized  constitute,  in  our  opinion, 
an  infringement  of  the  special  prerogative  of  the  jury.  It 
was  proper  for  the  presiding  judge  to  admonish  the  jury  of 
their  duty  to  consult  together,  to  listen  to  argument,  and  to 
endeavor  earnestly  to  reach  an  agreement,  and,  although  of 
somewhat  questionable  propriety  to  remind  the  jury  of  the 
expense  of  a  new  trial,  such  remark  could  not  justly  be  held 
sufficient  ground  for  reversal,  nor  perhaps  even  for  criti- 
cism; but  to  characterize  the  two  dissentient  jurors  as  con- 
trwry,  and  to  declare  that  there  should  be  no  trouble  about 
agreeing  upon  a  case  like  this,  and  that  it  simply  called  for 
the  sensible  reasoning  of  men  according  to  the  evidence,  tran- 
scends the  proper  limits  of  judicial  discretion  and  authority. 
The  contrary  jurors  were  undoubtedly  for  acquittal.  It  is 
not  likely  that  if  the  other  ten  had  been  opposed  to  convic- 
tion they  would  so  readily  have  yielded  to  the  persuasive  sug- 
gestions of  the  trial  court.  Of  course,  these  two  jurors  had 
the  same  legal  and  moral  right  to  their  opinion  of  the  guilt 
of  the  defendant  as  had  the  other  ten,  and  their  attitude 
should  not  have  been  ascribed  to  obstinacy.  That  under  our 
system,  in  the  determination  of  the  guilt  or  innocence  of  a 
defendant,  the  jury  must  be  left  free  from  coercion  or  influ- 
ence of  the  trial  judge,  will  not  be  gainsaid.  This  right  and 
privilege  accorded  by  the  constitution  to  one  charged  with 
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crime  is  manifestly  fundamental  and  vital.  If  serions  in- 
fractions of  it  are  to  be  tolerated,  then  trial  by  jury  becomes 
a  delusive  formality. 

The  case  here  is  controlled  by  the  principle  of  the  decision 
in  People  v.  Kindleberger,  100  Cal.  367,  [34  Pac.  852],  and 
People  V.  Coriboy,  15  Cal.  App.  97,  [113  Pac.  703].  In  the 
former,  the  trial  judge  said  to  the  jury:  ''In  view  of  the  tes- 
timony in  this  case  the  court  is  utterly  at  a  loss  to  know  why 
twelve  honest  men  cannot  agree."  And  in  the  latter,  the 
objectionable  remark  was:  **Now,  gentlemen,  I  think  I  have 
read  to  you  about  all  the  instructions  you  desire  upon  these 
points  and  I  suggest  to  you  that  there  is  no  reason  why 
twelve  honest,  intelligent,  reasonable  men  shotUd  not  reach  a 
conclusion  in  this  case  and  I  am  surprised  that  you  have  not 
done  so  already.'' 

The  case  at  bar  for  the  same  reason  is  equaUy  subject  to 
animadversion  and  the  only  reasonable  conclusion,  as  we  con- 
ceive it,  is  that  the  jury  were  prejudicially  influenced  against 
the  defendant  It  may  be  said  as  to  this,  that  the  principle 
is  thoroughly  considered  and  the  cases  reviewed  by  Mr.  Jus- 
tice Kerrigan  in  the  Conboy  decision,  supra,  and  therefore 
we  need  pursue  the  subject  no  further. 

The  other  questions  discussed  will  probably  not  arise  again 
and  we  forego  specific  consideration  thereof,  but  for  the  rea- 
son stated,  we  think  the  defendant  did  not  have  a  fair  trial, 
and  the  judgment  and  order  are  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Crim.  No.  845.    Third  Appellate  Distriet.—September  9,   1916.] 

THE   PEOPLE,  Respondent,  v.  W.  A.  HOWARD,  True 
Name,  WALTER  H.  ALLEN,  Appellant 

CRIMINAL  Law — Embezzlement— Larceny. — ^If  one  honestly  reeeivee 
goods  upon  trust,  and  afterward  fraudulently  conTorts  them  to  his 
own  use,  he  is  guilty  of  embezzlement;  but  if  he  obtains  possession 
fraudulently,  with  intent  to  convert  the  same  to  his  own  use,  and 
the  owner  does  not  part  with  the  title,  the  offense  is  larceny. 

L). — ^WEONoruL  Taking  of  Monet  by  Wipe — Husband  as  Aides  and 
Abettob— Evidence — ^Unwabbanted   Conviction    of   Grand   Lib- 
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OINT. — ^The  conviction  of  a  married  man  of  the  crime  of  grand 
larceny  on  the  theory  that  he  aided  and  abetted  his  wife  in  the 
wrongful  taking  of  money  by  her,  cannot  be  sustained,  in  the 
absence  of  any  evidence  showing  that  the  taking  of  the  money  was 
the  result  of  a  fraudulent  and  felonious  design  of  the  defendant 
and  his  wife  conceived  before  she  obtained  employment  in  the  com- 
mercial college  from  which  the  money  was  taken,  and  it  is  shown 
by  the  evidence  presented  that  the  money  came  into  her  control 
and  care  while  employed  in  such  college  as  a  stenographer,  and  that 
among  the  duties  assigned  to  her  was  that  of  selling  small  articles 
of  merchandise,  receiving  the  money  therefor,  and  depositing  the 
mme  in  the  cash  register,  to  which  she  was  given  free  access  to 
make  change  and  penni$$i<m  to  handle  the  money  therein. 

Id. — Statement  of  Difhsbent  Oitenses — Omission  to  Ooncludb  Each 
Count  With  Phrase  "Oontbabt  to  Form  or  Statute**— Sum- 
oienot  of  Information. — An  information  in  three  counts,  each 
stating  a  different  offense,  is  not  prejudicial  to  the  defendant,  be- 
cause of  the  omission  to  conclude  each  count  with  the  statement 
that  the  commission  of  the  offense  was  "contrary  to  the  form, 
force  and  effect  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  state,"  etc., 
where  the  information  is  ended  with  such  statement. 

Id.^Different  Offenses — Number  of  Peremftort  Challenoes. — 
Under  an  information  charging  more  than  one  offense,  the  defend* 
ant  is  entitled  to  but  ten  peremptory  challenges  in  all,  and  not 
ten  as  to  each  offense. 

Id. — Charge  of  Different  Offenses — Election  not  Bequired. — 
Under  an  information  charging  more  than  one  offense,  the  people 
are  not  required  to  make  an  election,  before  offering  proof,  upon 
which  count  they  intend  to  rely. 

APPEAL  from  a  judgment  of  the  Superior  CJourt  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 
C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lynch  &  Cross,  for  Appellant 

U.  S.  Webb,  Attomey-Oenend,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HABT,  J. — The  defendant  was  convicted  of  the  crime  of 
grand  larceny,  and  appeals  from  the  judgment  of  conviction 
and  the  order  denying  his  motion  for  a  new  trial. 

The  information  is  in  three  counts,  each  stating  a  different 
offense,  viz. :  The  first  charging  the  larceny  of  $305  in  money, 
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the  second  the  embezzlement  of  said  sum,  and  the  third  the 
receiving  of  said  money  knowing  it  to  have  been  previonslj 
stolen. 

The  attack  upon  the  verdict  is  upon  numerous  grounds, 
which,  generally  stated,  are  that  the  court  erred  in  overrul- 
ing the  demurrer  to  the  information,  in  disallowing  certain 
voir  dire  questions  by  the  defendant  to  a  certain  juror,  in 
denying  the  challenge  by  the  defendant  of  a  certain  venire- 
man upon  the  ground  of  actual  bias,  in  refusing  to  require 
the  people  to  make  an  election  of  the  particular  count  of  the 
several  set  out  in  the  information  upon  which  they  intended 
to  rely,  in  refusing  to  allow  the  defendant  thirty  peremptory 
challenges,  the  theory  being  that  he  was  entitled  to  ten  such 
challenges  upon  each  of  the  offenses  stated  in  the  informa- 
tion, in  its  rulings  upon  questions  involving  the  legal  pro- 
priety of  the  admissibility  of  certain  evidence,  and  in  dis- 
allowing certain  instructions  preferred  by  the  accused.  It  is 
further  insisted  that,  if  the  defendant  was  guilty  of  any 
crime  whatsoever,  it  was  not  that  of  g^rand  larceny,  of  which 
the  jury  convicted  him,  but  that  of  embezzlement.  This  last 
point  necessarily  involves,  and  its  solution  depends  upon,  the 
question  whether  the  evidence  supports  the  verdict. 

Under  the  several  heads  above  specified,  many  specific  ob- 
jections to  the  legal  soundness  of  the  result  reached  at  the 
trial  are  here  interposed  and  argued  in  the  briefs.  Such  of 
these  as  we  deem  entitled  to  special  notice  and  review  we 
shall  consider. 

The  facts,  as  gleaned  from  the  evidence,  may  be  summar- 
ized as  follows:  In  the  early  part  of  the  month  of  August, 
1915,  the  defendant  and  his  wife  arrived  at  the  city  of  Stock- 
ton and,  under  the  name  of  Howard,  took  rooms  at  a  house 
known  as  the  ''Adams  Apartments."  They  were  strangers 
in  Stockton,  and  at  said  apartments  represented  themselves 
as  being  husband  and  wife.  A  few  days  thereafter  they 
moved  to  a  rooming-house  in  said  city,  known  as  the  ''Mc- 
Phee  Apartments,"  where  they  remained  until  their  depart- 
ure from  Stockton,  on  the  thirtieth  day  of  said  month  of 
August.  While  stopping  at  the  last-named  apartments,  and 
about  the  middle  of  the  month  named,  "Mrs.  Howard"  se- 
cured employment  as  a  stenographer  with  a  commercial 
college  in  said  city  known  as  the  Western  School  of  Com- 
merce.   Said  college  was  incorporated,  and  at  the  time  of  the 
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employment  of  Mrs.  Howard,  one  John  R.  Humphreys  was 
president  of  the  corporation  and  principal  of  the  school,  and 
as  such  was  authorized  to  employ  such  assistants  as  were 
found  necessary  to  aid  in  carrying  on  the  business  of  the 
institution.  When  she  applied  for  employment  she  repre- 
sented to  Humphrej^  that  her  name  was  **Mis8  Helen  Burns," 
and  under  that  name  she  accepted  the  employment.  ''Mrs« 
Howard'*  worked  at  a  desk  located  in  the  office  of  the  sec- 
retary of  the  corporation.  At  about  the  hour  of  12  o'clock, 
noon,  on  the  thirtieth  day  of  August,  1915,  she  left  the  office 
of  the  secretary  and  did  not  return.  A  short  time  after  her 
departure,  and  after  the  time  at  which  she  should  have  re- 
turned to  the  office  and  resume  the  discharge  of  her  duties, 
it  was  discovered  upon  investigation  that  the  sum  of  $305 
was  missing  from  the  cash  register  which  was  kept  in  the 
office  of  the  secretary. 

It  transpired  that,  on  the  day  last  mentioned,  Howard  and 
his  wife  met  at  a  point  on  one  of  the  streets  of  Stockton  and 
hired  a  taxi-cab,  in  which  they  were  driven  to  Lodi,  a  dis- 
tance of  a  few  miles  north  of  Stockton.  At  Lodi,  Mrs.  How- 
ard purchased  some  wearing  apparel  at  one  of  the  stores  in 
said  town  and  Howard,  at  another  store,  bought  a  suit  of 
clothes  and  a  suit  case.  The  clothes  worn  by  him  to  Lodi 
he  left  at  the  store  at  which  he  purchased  and  donned  the 
new  suit.  Howard  also  went  to  the  bank  at  Lodi  and  ex- 
changed some  gold  for  paper  money.  Within  a  brief  time 
thereafter,  Howard  and  his  wife  at  Lodi  boarded  a  north- 
bound train  and  went  to  Sacramento,  at  which  place  they 
bought  tickets  for  the  east,  and  on  the  said  thirtieth  day  of 
August  together  left  for  the  east.  They  were  later  arrested 
in  the  east  and  returned  to  Stockton.  While  in  the  east  and 
before  their  arrest,  the  defendant,  whose  true  name  is  Walter 
Howard  Allen,  gave  his  name  and  registered  at  hotels  vari- 
ously as  "Taylor,"  **ChurchiU"  and  ''Howard." 

There  is,  in  the  record,  testimony  from  which  the  jury 
could  justly  have  inferred,  as  perhaps  they  did  conclude,  that 
the  defendant  down  to  the  day  upon  which  he  with  his  wife 
left  Stockton,  was  wholly  without  financial  means,  with  the 
exception  of  five  dollars  in  gold  from  which  he  paid  for  some 
drinks  at  a  bar  for  hiTiisc^f  and  one  R.  J.  Richardson,  who, 
with  his  wife,  also  o.:LMi.icd  rooms  at  the  McPhee  Apart- 
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ments,  and  to  whom  the  defendant  explained  that  he  had 
received  the  money  from  his  wife. 

It  further  appears  that  Mrs.  Howard,  a  day  or  two  before 
the  date  of  her  departure  from  Stockton,  took  to  her  apart- 
ments a  bank-book  which  was  the  property  of  the  institution 
by  which  she  was  then  employed,  and  that  while  she  and  the 
defendant  were  eating  their  lunch  on  that  occasion,  Mrs. 
Richardson,  wife  of  the  party  of  that  name  above  referred 
to,  came  into  their  apartments,  whereupon  the  defendant 
picked  up  the  bank-book  from  the  table  where  it  had  been 
placed  by  Mrs.  Howard,  and,  addressing  Mrs.  Richardson, 
remarked:  "Look  what  my  little  girl  has  banked  to-day. 
Three  hundred  and  sixteen  dollars!  Wouldn't  that  make  a 
fine  tripT'  To  this  Mrs.  Howard  rejoined:  *'No,  the 
straight  and  narrow  path  for  me.'' 

It  was  further  shown  that,  on  two  several  occasions,  Mrs. 
Howard  asked  the  secretary  of  the  corporation,  J.  W.  Rousch, 
whether  she  "should  take  money  received  at  the  school  to  the 
bank,"  and  the  secretary  replied  that  she  should  not 

It  was  shown,  and,  in  fact,  the  defendant  admitted,  that, 
within  an  hour  before  he  and  his  wife  left  Stockton  for  Lodi, 
he  held  a  conversation  with  his  wife  through  the  telephone 
from  a  saloon  which  he  had  been  in  the  habit  of  frequenting 
while  in  Stockton,  that,  within  a  brief  time  thereafter  his  wife 
called  and  talked  with  him  over  the  same  telephone,  and  that 
thereupon  the  defendant  left  the  saloon,  met  his  wife,  and 
immediately  left  with  her  for  Lodi  in  the  manner  above 
described. 

Certain  statements  made  to  the  sheriff  by  the  defendant 
after  his  arrest  were  received  in  evidence  at  the  behest  of  the 
people.  Thus  it  was  shown  that,  among  other  declarations, 
the  defendant  said  that  he  could  not  be  convicted  of  any  of- 
fense which  might  be  charged  against  him  without  the  tes- 
timony of  his  wife  disclosing  that  he  was  implicated  in  the 
crime,  and  that  his  wife  could  not  testify  against  him  with- 
out his  consent.  He  further  asseverated  his  innocence  of 
any  connection  with  the  commission  of  the  crime  by  his  wife, 
and  declared  that  he  had  no  knowledge  before  she  took  the 
money  that  she  intended  to  do  so.  He  admitted,  however, 
that,  when  he  met  his  wife  just  before  leaving  Stockton,  she 
told  him  that  she  had  taken  the  money,  and  that  he  then 
said  to  her  that  she  had  better  "beat  it,"  by  which  he  meant 
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to  say  that  it  was  better  for  her  to  get  away  from  Stockton. 
He  also  explained  that  he  registered  at  hotels  in  the  east 
nnder  fictitious  names  only  because  he  desired  to  protect  his 
wife  and  so  prevent  her  apprehension,  and  not  because  he 
was  himself  conscious  of  having  been  guilty  of  committing 
any  wrong  in  connection  with  the  transaction.  These  declar- 
ations were,  as  before  stated,  proved  or  brought  into  the 
record  by  the  people  as  having  been  extrajudicially  made  by 
the  accused. 

Thus  we  have  reproduced  in  substance  all  the  testimony 
introduced  by  the  people  bearing  upon  the  defendant's  con- 
nection with  the  crime  committed  by  his  wife. 

It  will  not,  of  course,  be  disputed  that,  since  the  defend- 
ant himself  did  not  actually  take  the  money,  it  must  be  made 
to  appear,  before  a  conviction  of  larceny  can  stand  against 
him,  that  the  taking  of  the  money  by  his  wife  constituted  lar. 
ceny.  In  other  words,  since  the  defendant  can  only  be  made 
out  a  principal  in  the  crime  charged  by  showing  that  he 
aided  and  abetted  in  the  commission  thereof  (Pen.  Code,  sec. 
971),  he  obviously  cannot  be  convicted  of  larceny  if  the  crime 
in  the  commission  of  which  he  aided  and  abetted,  is  that  of 
embezzlement  or  some  other  offense  than  that  of  larceny. 

The  distinction  between  embezzlement,  in  a  general  sense, 
and  larceny  is  thus  stated  in  People  v.  TonUinson,  102  Cal. 
19,  [36  Pac.  506]  :**...  If  one  honestly  receives  goods 
upon  trust,  and  afterward  fraudulently  converts  them  to  his 
own  use,  he  is  guilty  of  embezzlement;  ...  if  he  obtains 
possession  fraudulentiiy,  with  intent  to  convert  the  same  to 
his  own  use,  and  the  owner  does  not  part  with  the  title,  the 
offense  is  larceny.'* 

Section  503  of  the  Penal  Code  defines  embezzlement  as 
^'the  fraudulent  appropriation  of  property  by  a  person  to 
whom  it  has  been  intrusted." 

Section  508  of  the  same  code  reads:  ** Every  clerk,  agent, 
or  servant  of  any  person  who  fraudulently  appropriates  to 
his  own  use,  or  secretes  with  a  fraudulent  intent  to  appro- 
priate to  his  own  use,  any  property  of  another  which  has 
come  into  his  control  or  care  by  virtue  of  his  employment  as 
8uch  derk,  agent,  or  servant,  ia  guilty  of  embezzlement." 

Thus  it  will  be  observed  that,  to  constitute  the  act  of  tak- 
ing the  money  by  the  wife  of  the  defendant  larceny,  it  must 
be  true  and  shown  that  the  possession  of  said  money  was 
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obtained  by  her  fraudulently  or  by  means  of  some  trick,  con- 
spiracy, or  artifice,  with  the  felonious  intent  of  converting 
the  same  to  her  own  use.  If,  for  illustration,  it  were  clear 
that  Mrs.  Howard  (or  Allen)  had  designedly  and  fraudu- 
lently and  for  the  purpose  and  with  the  felonious  intent  of 
taking  the  money  from  the  possession  of  the  school  of  com- 
merce, to  be  converted  by  her  to  her  own  use,  sought  employ- 
ment with  said  school  so  as  to  place  herself  in  a  position  in 
which  she  could  the  more  readily  execute  her  evil  or  felo- 
nious design  and  intent,  then,  she  having  under  such  circum- 
stances taken  the  money,  the  crime  would  be  larceny.  (Peo- 
ple V.  Roe,  66  Cal.  423,  424,  [56  Am.  Rep.  102,  6  Pac.  1].) 
On  the  other  hand,  if  honestly  she  received  possession  of  the 
money  on  trust  (People  v.  Tondinson,  102  Cal.  19,  [36  Pac. 
506]),  or  if ,  as  a  duly  employed  derk,  agent,  or  servant  of 
the  school,  the  money  came  **into  her  control  or  care  by  vir- 
tue of  her  employment  as  such  clerk,  agent  or  servant,"  and 
she  fraudulently  appropriated  such  money  to  her  own  use, 
or  secreted  it  with  the  intention  of  appropriating  it  to  her 
own  use  (Pen.  Code,  sec.  508),  then  she  is  guilty  of  embez- 
zlement and  not  of  larceny  of  the  money.  (People  v.  Tom- 
linson,  102  Cal.  19,  [86  Pac.  506].) 

There  are,  it  will  be  observed  from  the  testimony  pre- 
sented by  the  people  and  thus  far  and  above  stated  herein, 
but  two  circumstances,  aside  from  the  fact  of  flight,  which 
tend  in  any  measure  to  indicate  that  the  accused  aided  and 
abetted  his  wife  in  the  commission  of  the  felonious  taking  of 
the  money,  viz.:  1.  The  remark  of  the  defendant  that  the 
amount  of  money  shown  by  the  bank-book  to  be  on  deposit 
in  a  bank  in  the  name  of  the  school  would  ''make  a  fine 
trip.'*  2.  The  fact  of  the  telephonic  communications  be- 
tween the  defendant  and  his  wife  while  he  was  at  the  saloon 
referred  to  just  prior  to  the  time  at  which  he  met  her  and 
the  two  together  left  for  Lodi.  Whether  these  circum- 
stances, together  with  that  of  flight,  were  sufficient  to  war- 
rant a  substantial  inference  that  the  defendant  aided  or 
abetted  or  advised  his  wife  to  take  the  money,  was,  of  course, 
a  question  for  the  jury.  And,  conceding  that  thus  the  jury 
might  have  justly  concluded  that  he  did  so  aid  and  abet  his 
wife  in  whatever  crime  her  act  constituted,  still  it  will  cer- 
tainly not  be  contended  that  those  circumstances  showed 
that,  prior  to  her  employment  by  the  school  of  commerce. 
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there  was  a  eonspiraey  or  understanding  between  them  that 
she  was  to  seek  and,  if  possible,  secure  such  employment  for 
the  purpose  and  with  the  design  and  intent  of  making  avail- 
able to  her  an  opportunity  for  the  felonious  asportation  of 
the  money  of  said  school.  In  other  words,  it  will  not  be 
seriously  claimed  that  thore  circumstances,  whatever  may  be 
their  probative  value  in  some  other  direction,  show  that  the 
taking  of  the  money  was  the  result  of  a  fraudulent  and  felo- 
nious design  of  the  defendant  and  his  wife  conceived  before 
she  secured  employment  with  the  school.  The  fact  of  flight, 
and  the  assumption  by  him  of  fictitious  names  after  he  left 
California,  are  the  strongest  circumstances  which  were  pre- 
sented against  him.  Both  these  facts,  when  proved,  consti- 
tute, it  is  to  be  conceded,  strong  incriminatory  circum- 
stances against  an  accused.  But  it  will  not  be  claimed  that 
either  can  have  the  effect  of  disclosing,  or  of  serving  as  the 
test  for  determining,  the  legal  character  or  nature  of  the 
crime  committed.  In  this  case  it  cannot,  of  course,  be  deter- 
mined from  those  circumstances  when  the  design  to  commit 
the  crime  was  formed — ^whether  before  Mrs.  Howard  went 
to  work  for  the  school  or  after  she  entered  upon  the  dis- 
charge of  her  duties  as  an  employee  of  the  school.  Thus  it 
is  clear  that  whether  the  crime  committed  by  the  wife  was 
larceny  or  embezzlement  does  not  appear  from  the  testimony 
thus  far  considered.  We  are,  therefore,  required  to  examine 
and  consider  the  testimony  disclosing  the  circumstances  at- 
tending her  employment  and  showing  the  scope  and  extent 
of  her  duties  and  authority  as  an  employee  of  the  school  to 
determine  the  legal  character  of  the  crime  committed  by  her. 
Upon  this  question,  the  only  testimony  brought  into  the  case 
was  that  given  by  the  witness  Humphreys,  principal  of  the 
school  and  president  of  the  corporation  into  which  the  insti- 
tution had  been  organized. 

It  will  be  recalled  that  Humphreys  testified  that  he,  as 
president  of  the  corporation,  conducted  the  negotiations  cul- 
minating in  the  employment  of  Mrs.  Allen.  He  further  tes- 
tified that  he  employed  her  as  a  stenographer;  that  the  desk 
at  which  she  performed  her  duties  was  located  in  the  office 
of  the  secretary  of  the  corporation ;  that  the  corporation  kept 
a  stock  of  '* petty  merchandise,"  such  as  pencils,  paper,  etc.; 
that  among  the  duties  assigned  to  Mrs.  Howard  was  that  of 
selling  the  articles  of  merchandise  mentioned,  to  receive  the 
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money  therefor,  and  to  deposit  the  same  in  the  cash  register, 
which  was  kept  in  the  secretary's  ofSce;  that  she,  by  reason 
of  the  authority  so  conferred  on  and  exercised  by  her,  had 
"free  access  to  the  cash,  and  made  change,  sold  the  merchan- 
dise, and  had  general  authority  that  a  stenographer  has  in 
an  oflSce.''  "Q.  She  sold  merchandise t  A.  Yes,  sir;  had 
free  access  to  the  drawer.  Q.  Received  money  from  the  sale 
of  merchandise!  A.  Certainly,  just  as  any  other  employee 
would.  Q.  You  state  that  this  money  that  you  allege  was 
embezzled  from  the  Western  School  of  Commerce  was  in  the 
till — the  cash  register!  A.  Yes,  sir.  I  do  not  know  that  all 
the  money  she  took  was  in  the  cash  register  because  there 
was  other  money  in  the  room  which  was  not  in  the  cash 
register.  Q.  How  much  money  was  in  the  room  at  that 
timet  ...  A.  Approximately  thirteen  to  fifteen  hundred 
dollars,  ...  a  large  portion  of  which  was  in  the  cash  regis- 
ter.'' 

No  doubt  exists  in  our  minds  that  the  foregoing  testimony 
clearly  shows  that  Mrs.  Allen,  while  in  the  service  of  the 
school,  was  a  clerk  or  servant  of  the  corporation  within  the 
meaning  of  section  508  of  the  Penal  Code,  and,  that  the 
money  which  she  is  charged  to  have  taken  from  the  corpora- 
tion came  into  her  "control  and  care  by  virtue  of  her  em- 
ployment as  such  clerk  or  servant,"  there  can  be  no  pessible 
room  for  doubt,  in  our  opinion.  She  was,  by  virtue  of  her 
employment,  authorized  to  receive  money  in  exchange  for 
goods  sold,  and  to  make  change  from  the  moneys  in  the  cash 
register  when  necessary.  In  short,  as  Humphreys  testi^ed, 
she  had  free  access  to  the  cash  register,  with  authority  to 
handle  the  money  deposited  therein  for  any  purpose  within 
the  scope  of  her  authority  as  a  clerk  or  employee.  The 
money  in  the  cash  register  was,  to  the  extent  of  her  author- 
ity, and  the  use  to  which  it  was  necessary  for  her  to  put  it  as 
such  employee,  as  clearly  and  as  much  intrusted  to  her  con- 
trol and  care  as  the  money  in  a  bank  is  intrusted  to  the  con- 
trol and  care  of  the  cashier,  or  the  money  received  into  the 
cash  till  of  a  general  store  is  intrusted  to  the  control  and 
care  of  the  sales  clerks  in  such  store.  If  a  sales  clerk  in  an 
establifihment  dealing  in  general  merchandise,  during  work- 
ing hours  and  while  actually  performing  his  duties  as  such 
clerk,  were  to  fraudulently  take  and  convert  to  his  own  use 
money  from  the  till,  to  which  he  had  authorized  access,  and 
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in  which  it  was  his  duty  to  place  money  received  for  mer- 
chandise and  from  which  it  was  within  the  scope  of  his 
authority  to  take  money  for  the  purpose  of  making  change, 
no  one  would  be  found  to  doubt  for  a  moment  that  his  act 
would  constitute  embezzlement.  The  case  stated  is  in  no  re- 
spect different  from  the  present  case  under  the  facts  as 
proved  at  the  trial  and  above  stated  in  substance.  Empha- 
sis is,  however,  placed  upon  the  statement  of  the  witness, 
Humphreys,  in  one  part  of  his  testimony,  that  Mrs.  Howard 
was  not  given  authority  but  merely  permission  to  handle  the 
money  in  the  cash  register.  But  we  cannot  perceive  that 
that  statement  in  any  way  shows  a  qualification  of  the 
authority  of  Mrs.  Howard,  under  her  employment,  to  receive 
the  money  for  goods  sold  and  to  make  change,  if  required, 
out  of  the  moneys  in  the  register.  ** Permission"  to  do  an 
act  is  "authority"  to  do  it.  Every  agent  is  authorized  to  do 
whatever  the  terms  of  his  agency  permit  him  to  do  and,  stat- 
ing the  proposition  conversely,  is  permitted  to  perform  any 
act  within  his  authority  as  agent.  Moreover,  the  contractual 
relation  between  the  principal  and  the  agent  must  be  deter- 
mined by  the  facts  upon  which  the  relation  is  founded,  and 
not  by  the  conclusion  of  the  one  or  the  other  of  the  parties 
from  the  facts.  Under  the  testimony  of  Humphreys  and  in 
view  of  the  fact  that,  as  above  shown,  there  is  no  proof  what- 
ever showing  that  the  act  of  Mrs.  Howard  in  taking  the 
money  was  the  result  of  a  conspiracy  between  her  and  the 
defendant  conceived  and  planned  before  she  entered  upon 
the  discharge  of  her  duties  under  her  employment  with  the 
corporation,  it  is  clear  to  us  that  the  crime  which  the  evi- 
dence appears  to  suflSciently  show  was  committed  by  Mrs. 
Howard  was  that  of  embezzlement,  as  defined  by  section  508 
of  the  Penal  Code.  It  therefore  follows  as  a  matter  of  law 
that  there  exists  a  variance  between  the  charge  of  which  the 
defendant  was  found  guilty  and  the  proof.  In  other  words, 
the  conviction  of  the  defendant  of  grand  larceny  under  the 
evidence  presented  by  the  record  cannot  be  sustained,  since, 
as  we  have  pointed  out,  he  cannot  legally  be  adjudged  guilty 
of  an  offense  different  from  that  in  the  commission  of  which 
he  has  aided  and  abetted. 

The  conclusion  thus  arrived  at  is,  of  course,  decisive  of  the 
case,  and,  therefore,  so  far  as  is  concerned  the  result  so 
reached,  it  is  wholly  unnecessary  to  consider  other  points 
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made  by  the  defendant.  But,  in  view  of  a  probable  retrial 
of  the  case,  we  deem  it  proper  to  review  some  of  those  points. 
There  was  no  prejudicial  error  in  the  order  overruling 
the  demurrer  to  the  information.  The  particular  ground  of 
objection  to  the  information  arises  from  the  absence  there- 
from at  the  end  of  each  count  the  conclusion,  ''contrary  to 
the  form,  force  and  effect  of  the  statute,**  etc.  At  the  com- 
mon law,  in  cases  where  several  different  offenses  or  differ- 
ent statements  of  the  same  offense  were  set  up  in  different 
counts,  and  where  in  such  cases  the  rule  was  disregarded  and 
the  form  omitted  as  so  required,  the  omission  was  held  suffi- 
cient to  vitiate  the  accusatory  pleading.  And  there  are  some 
cases  which  hold  that  under  the  code  system  each  count  must 
be  followed  by  the  conclusion  mentioned.  In  this  case,  after 
stating  the  different  offenses,  the  information  ends  with 
said  conclusion,  and  we  think  that  this  was  sufficient.  The 
conclusion  referred  to,  although  required  by  the  statute 
(Pen.  Code,  sees.  809,  951),  involves  a  conclusion  of  law  and 
is  a  mere  matter  of  form  and  not  of  substance.  If  an  in- 
dictment or  information  states  facts  disclosing  that  a  public 
offense  has  been  committed,  the  statement  that  the  commis- 
sion of  such  offense  is  ''contrary  to  the  form,  force  and  effect 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the  state,"  etc.,  adds 
nothing  to  the  force  of  the  charge  as  made,  and  conveys  no 
information  which  does  not  necessarily  inhere  in  or  proceed 
from  the  mere  statement  of  the  offense  itself.  Of  course,  we 
are  not  thus  to  be  understood  as  holding  that  the  form  in 
which  the  legislature  has  declared  that  an  indictment  or  in- 
formation shall  be  molded  need  not  be  adhered  to.  To  the 
contrary,  we  hold  that  the  form  as  prescribed  must  or  should 
be  observed.  What  we  have  said  relative  to  the  proposition 
is  only  for  the  purpose  of  showing  that  the  objection  against 
the  information  here  goes  only  to  a  matter  of  form,  and  that, 
since  that  pleading  does  end  with  the  conclusion  required  by 
the  statute,  the  effect  of  the  omission  to  end  each  count  with 
such  conclusion,  even  if  necessary  in  a  strict  view  of  the  stat- 
ute, could  not,  had  he  been  convicted  of  the  proper  crime, 
justly  be  held  to  have  affected  or  impinged  upon  the  sub- 
stantial rights  of  the  accused,  or  in  any  degree  deprived  him 
of  a  full  and  fair  trial  on  the  charge  of  which  he  was  so  con- 
victed.   While  section  4^^  of  article  VI  of  the  constitution 
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is  not  applicable  to  this  proposition  inasmnch  as  the  cause 
must  be  reversed,  still  the  views  above  expressed  are  in  har- 
mony with  the  spirit  of  that  provision  of  our  organic  law, 
and  is,  moreover,  in  perfect  harmony  not  only  with  the  spirit 
but  with  the  letter  of  section  960  of  the  Penal  Code. 

2.  The  contention  that  the  defendant  was  entitled  to  exer- 
cise ten  peremptory  challenges  on  each  of  the  counts,  or 
thirty  in  all,  is  wholly  destitute  of  merit. 

The  tdtimate  object  of  t&e  law  in  authorizing  the  statement 
of  different  offenses  in  the  same  indictment  or  information 
is  to  prevent  mistrials,  and  experience  has  demonstrated  that 
this  can  in  certain  cases  the  better  be  accomplished  by  set- 
ting forth  several  different  offenses  of  the  same  general  class, 
thus  so  framing  the  accusatory  pleading  as  to  authorize, 
where  the  evidence  justified  it,  a  conviction  of  the  accused  of 
the  precise  crime  which  the  evidence  shows  he  has  commit- 
ted, it  often  being  difScult  to  determine,  until  the  facts  are 
all  brought  out  and  have  been  presented  in  regular  and  con- 
crete form,  what  particular  crime  of  several  belonging  to 
the  same  general  class  has  been  committed.  And,  both  in 
theory  and  in  fact,  it  is  only  that  particular  offense,  if  any 
at  all,  which  the  evidence  discloses  that  the  accused  has  com- 
mitted upon  which  he  is  to  be  tried  or,  in  the  last  analysis, 
is  tried;  for,  very  clearly,  he  can,  in  contemplation  of  law, 
neither  be  tried  upon,  nor  convicted  under,  all  the  counts. 
It  follows  that  the  accused  was  legally  entitled  to  exercise 
the  right  to  interpose  but  ten  peremptory  challenges.  (Pen. 
Code,  sec.  1070.) 

3.  It  was  not  necessary  for  the  district  attorney  to  make 
an  election,  before  offering  proof,  of  one  particular  count,  of 
the  three  stated  in  the  information,  upon  which  he  intended 
to  rely  for  a  conviction.  As  we  have  already  shown,  it  was 
the  proper  practice  for  the  district  attorney  to  prove  the 
facts  and  then  ask  for  a  conviction  of  the  accused  of  that 
offense  of  the  several  charged  legally  appropriate  to  the  facts 
so  proved.  Indeed,  if,  as  the  attorney  for  the  accused  con- 
tends is  true,  it  was  legally  incumbent  upon  the  people  to 
make  an  election  before  any  evidence  was  presented,  the  very 
primary  purpose  of  section  954  of  the  Penal  Code  would  be 
defeated.  There  would  in  such  case  be  no  efficacy  in  char- 
ging different  offenses. 

81  CaU  App.— 24 
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There  are  no  other  points  to  which  special  attention  need 
be  given. 

For  the  reasons  herein  stated,  the  judgment  and  the  order 
are  reversed. 

Ellison,  J.,  pro  tern.,  and  Chipman,  J.,  concurred. 


[CiT.  No.  2000.    Second  AppeUate  Di8triet.~September  11,  1916.] 

E.  B.  YOUTZ  et  al.,  Appellants,  v.  FARMERS  &  MER- 
CHANTS' NATIONAL  BANK  OF  LOS  ANGELES, 
Respondent. 

Bank  Deposit — Attaohmknt  of — Substitution  of  Pabtibs. — ^Under 
the  provisions  of  section  386  of  the  Code  of  Civil  Procedure,  in 
an  action  brought  against  a  bank  by  a  married  woman  to  recover 
money  on  deposit  therein  in  her  name,  which  the  bank  refused  to 
pay  to  her  because  it  had  been  attached  for  a  debt  of  the  husband 
under  the  claim  that  it  was  his  money,  the  bank  has  the  right,  upon 
payment  of  the  money  into  court,  to  have  the  plaintiff  in  the  at- 
tachment suit  substituted  as  party  defendant  in  its  place. 

Id.— PuBPosE  of  Section  386,  Cch)b  of  Civil  Pbogedubb—Constbuc- 
tion.— The  design  of  section  386  of  the  Code  of  Civil  Procedure 
is  to  enable  a  party  who  has  been  sued  upon  a  contract  as  to  which 
he  admits  full  liability  as  to  the  amount  thereof  to  show  that  a 
third  party  not  named  in  the  action  claims  some  right  to  the  proceeds 
of  the  contract  either  by  way  of  complete  ownership  or  that  he 
possesses  a  lien  against  the  same;  and  so  showing,  to  deposit  the 
money  due  in  court  and  have  the  third  party  made  defendant  in  his 
stead,  thus  placing  in  positions  of  adversaries  the  real  parties  at 
interest. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  substituting  a  party  defendant.  Louis  W. 
Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harriman,  Byckman  &  Tuttle,  for  Appellants. 

J.  H.  Shankland,  for  Respondent. 
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JAMES,  J. — ^Defendant  bank  in  September,  1913,  had  on 
deposit  in  the  name  of  E.  B.  Toutz,  wife  of  Joshua  E.  Youtz, 
the  sum  of  $2,704.83.  One  Gara  Williams  commenced  an 
action  in  the  superior  court  against  Joshua  B.  Youtz  in  which 
action  judgment  was  sought  in  the  sum  of  eleven  thousand 
dollars  on  promissory  notes.  A  writ  of  attachment  was 
served  upon  the  defendant  bank  with  notice  that  all  debts  or 
credits  owing  by  the  bank  to  '*  J.  E.  Youtz,  .  .  .  E.  B.  Youtz, 
but  belonging  to  Joshua  E.  Youtz,  or  either  of  them,"  were 
attached.  The  bank  made  answer  to  the  writ  stating  the 
fact  as  to  the  name  in  which  the  deposit  was  held.  E.  B. 
Youtz  thereupon  drew  her  check  against  the  bank  for  the  full 
amount  of  the  deposit  which  demand  the  bank  refused  to 
honor.  She  then  brought  this  action  to  recover  the  money. 
The  defendant  bank  appeared  before  answering,  and  by  mo- 
tion asked  that  the  plaintiff  in  the  attachment  suit  be  sub- 
stituted in  its  stead,  upon  the  money  being  deposited  in 
court.  In  the  affidavit  of  its  cashier  the  bank  asserted  that 
the  plaintiff  in  the  attachment  suit  claimed  a  lien  upon  the 
fund  upon  the  ground  that  the  money  in  fact  was  the  prop- 
erty of  Joshua  E.  Youtz,  although  deposited  by  his  wife. 
Other  facts  showing  the  pendency  of  the  attachment  suit,  and 
the  issuance  and  service  of  the  writ  of  attachment  or  gar- 
nishment, were  set  out  in  the  affidavit.  No  counter-showing 
of  facts  appears  to  have  been  made,  B.  B.  Youtz  resting  her 
opposition  to  the  motion  on  the  claim  that  the  case  furnished 
no  sufficient  ground  to  support  an  order  substituting  Will- 
iams as  defendant.  The  court,  upon  the  full  amount  of  the 
credit  being  deposited  in  its  charge,  and  the  further  sum  of 
$17.87  interest,  made  an  order  substituting  Williams  in  the 
place  of  the  bank  as  defendant.  It  may  be  here  remarked 
that  no  point  is  made  that  the  sheriff  should  have  been  made 
substituted  defendant  where  the  attachment  suit  had  not 
gone  to  judgment.  The  court  would  have  the  power,  never- 
theless, to  require  the  sheriff  to  be  brought  in,  and  if  it  was 
required  to  so  do  we  must  assume  that  such  action  would  be 
taken  in  the  progress  of  the  case.  The  appeal  taken  by  E.  B. 
Youtz  is  from  the  order  made  as  described. 

The  proceeding  taken  by  respondent  was  in  strict  accord 
with  the  provisions  of  section  386  of  the  Code  of  Civil  Pro- 
cedure. The  design  of  that  statute  is  to  enable  a  party  who 
has  been  sued  upon  a  contract  as  to  which  he  admits  full  lia- 
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biKty  as  to  the  amount  thereof  to  show  that  a  third  party  not 
named  in  the  action  claims  some  right  to  the  proceeds  of  tlie 
contract  either  by  way  of  complete  ownership  or  that  he  pos- 
sesses a  lien  against  the  same ;  and  so  showing,  to  deposit  the 
money  due  in  court  and  have  the  third  party  made  defend- 
ant in  his  stead,  thus  placing  in  positions  of  adversaries  the 
real  parties  at  interest.  Appellants'  counsel  insist  that  the 
bank  could  not  claim  the  benefit  of  section  386  of  the  Code  of 
Civil  Procedure,  and  secure  a  discharge  from  liability  toward 
its  depositor,  unless  a  lien  in  fact  was  created  against  the 
credit  in  its  hands  by  service  of  the  garnishment  process — 
that  Joshua  E.  Youtz,  the  defendant  in  the  attachment  suit, 
must  have  been  possessed  of  the  right  to  maintain  an  action 
of  indebitatus  assumpsit  against  the  bank  on  account  of  the 
deposit  before  any  attachment  lien  could  result.  Redondo 
BeacJi  Co.  v.  California  Loan  and  T.  Co.,  101  Cal.  322,  [35 
Pac.  896],  is  cited  to  this  point.  The  principal  conclusion 
announced  in  that  case  was  that  a  mere  equitable  claim,  or  a 
credit  not  liquidated  in  the  sense  that  it  had  become  a  de- 
mand of  a  fixed  and  certain  amount,  could  not  be  reached  by 
attachment  process.  Hassie  v.  OoA  Is  With  Us  Congrega- 
tion, 35  Cal.  378,  is  to  the  same  effect.  It  must  be  kept  in 
mind  that  in  the  cases  cited  the  questions  arose  between  the 
attachment  plaintiff  and  the  garnishee.  There  is  room  for 
distinction,  we  apprehend,  between  a  case  where  a  person 
served  with  garnishment  disclaims  liability  because  the  debt 
is  unliquidated  or  is  attended  by  equities  held  in  his  favor 
and  a  case  like  this  one.  Can  it  be  that  a  debtor,  being  pos- 
sessed of  money,  may  place  that  money  to  the  credit  of  an- 
other in  a  bank,  and  that  when  so  placed  the  credit  becomes 
immune  to  attachment  process  issued  against  aU  except  the 
nominal  depositor!  Surely  the  law  will  not  spend  its  effort 
in  furnishing  to  debtors  such  an  easy  and  reliable  means 
whereby  creditors  may  be  defrauded.  With  notice  as  to  the 
real  ownership  of  a  deposit,  and  claim  made  by  a  third  per- 
son under  attachment  process,  a  banking  institution  would 
hardly  be  justified  in  honoring  the  check  of  the  nominal  de- 
positor. Section  544  of  the  Code  of  Civil  Procedure,  pro- 
vides that  every  person  having  under  his  control  credits  be- 
longing to  the  defendant,  when  served  with  attachment  pro- 
cess, becomes  liable  to  the  attachment  plaintiff  for  the  amount 
of  the  credit.    In  this  case  Williams  claimed  that  the  money 
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to  the  credit  of  E.  B.  Youtz  belonged  to  Joshua  E.  Yontz, 
his  debtor,  and  notified  the  bank  of  that  claim  and  attached 
the  credit.  E.  B.  Youtz  sued  the  bank  for  the  money.  If 
the  money  was  Joshua  E.  Youtz'  and  the  bank  had  full  notice 
of  this  claim,  it  would,  in  our  opinion,  become  liable  to  Will- 
iams in  the  event  that  it  paid  over  the  money  to  the  wife  and 
the  fact  was  determined  to  be  that  Joshua  E.  Youtz  owned 
the  credit.  It  adopted  the  most  convenient  and  reasonable 
course  to  free  itself  from  liability  for  costs  by  asking  that 
the  real  contending  parties  be  compelled  to  try  out  the  issue 
between  them. 

The  final  point  made  in  the  brief  of  appellants  is  that  the 
provisions  of  section  386  of  the  Code  of  Civil  Procedure,  are 
in  derogation  of  a  party's  right  not  to  be  deprived  of  prop- 
erty without  due  process  of  law.  Using  this  case  as  an  illus- 
tration it  is  said  in  argument  that  the  order  substituting 
Williams  as  defendant  in  the  place  of  the  bank  left  the  plain- 
tiff without  recourse  in  the  recovery  of  damages  in  the  sum 
of  five  hundred  dollars  which  she  claimed  against  respondent. 
If  it  appeared  that  this  result  followed  the  action  of  the 
court,  then  a  case  would  be  presented  where  the  making  of 
the  order  for  substitution  would  amount  to  an  abuse  of  dis- 
cretion. The  court  is  vested  with  discretion  as  to  the  mat- 
ter of  granting  such  a  motion  as  that  here  considered.  But 
there  is  nothing  in  the  statement  of  plaintiff's  cause  of  action 
which  shows  that  plaintiff  was  entitled  to  recover  special 
damages  in  any  amount,  and  plaintiff  showed  no  facts  in 
opposition  to  the  motion,  which  would  tend  to  establish  her 
right  to  recover  on  the  account  last  mentioned.  The  detri- 
ment caused  by  the  breach  of  an  obligation  to  pay  money 
only,  is  deemed  to  be  the  amount  due  by  the  terms  of  the 
obligation  with  interest  thereon.  (Civ.  Code,  sec.  3302.) 
The  court  did  require  respondent  to  pay  into  court  the  full 
amount  of  the  deposit  with  accrued  interest  to  the  date  of 
the  order. 

We  are  of  the  opinion  that  the  court  was  authorized  to 
make  the  order  complained  of. 

The  order  is  afiSrmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[dr.  No.  2008.    Beeond  Appellate  District.— September  11,  1916.] 

W.  B.  MEBWIN,  AppeUant,  ▼.  ROSALIA  B.  SHAFFNEE, 

Bespondent 

Broker's  CbMMissioNs  —  Pbooubing  Lessees  fob  Seal  Pbope&tt— 
Pleading — Sufpicibnct  of  €k>icFiAiNT. — In  an  action  to  recover 
commissions  alleged  to  have  been  earned  by  procuring  a  lessee  for 
real  property,  the  complaint  states  a  canse  of  action,  where  it  is 
alleged  that  the  defendant  made  and  delivered  to  the  plaintiff  an 
instrument  in  writing  by  the  terms  of  which  the  defendant  agreed 
to  pay  plaintiff  a  commission  if  he  procured  a  lease  upon  the  terms 
specified  in  the  writing,  or  other  terms  acceptable  to  the  defendant, 
and  that  plaintiff  did  procure  persons  and  produced  them  to  defend- 
ant who  were  ready,  able,  and  willing  to  enter  into  a  lease  upon 
terms  which  by  the  written  acknowledgment  of  defendant  were  ac- 
ceptable, but  that  defendant  thereafter  refused,  and  continues  to 
refuse,  to  enter  into  any  lease  with  such  proposed  lessees  and  dis- 
claimed and  repudiated  any  liability  to  plaintiff  for  commissions. 

lb. — ^Commissions — ^When  Earned. — Where  the  agreement  to  pay  com- 
missions upon  the  sale  or  leasing  of  real  estate  is  in  writing,  the 
agent,  as  a  condition  to  the  earning  of  his  commissions,  need  only 
produce  to  his  principal  persons  who  are  ready,  able,  and  willing 
to  contract  according  to  the  terms  proposed  or  acceptable  to  such 
principaL 

Id. — Offer  to  Lease — Time  of  Commencement. — ^An  offer  in  writing 
to  lease  real  property  is  not  invalid  by  reason  of  the  failure  to 
specify  any  time  for  the  commencement  of  the  lease,  as  it  is 
implied  that  the  term  will  commence  upon  the  making  thereof. 

lb. — Repudiation  of  Liabiijtt  to  Fat  Commission — Bight  of  Agent. 
Where  a  writing  authorizing  the  procuring  of  a  lessee  for  real 
property  provides  for  the  time  of  the  payment  of  the  commission 
''along  during  the  first  year,"  and  the  liability  to  pay  the  commission 
is  repudiated  after  the  rendition  of  all  of  the  consideration  re- 
quired of  the  agentj  he  may  sue  to  recover  the  amount  of  such 
commission. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Benjamin  E.  Page,  Arthur  C.  Hurt,  and  Arthur  P.  Coe, 
for  Appellant. 

Denis  &  Loewenthal,  and  George  W.  McDill,  for  Respond- 
ent. 
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JAMES,  J. — ^Plaintiff  brought  this  action  to  recover  com- 
missions alleged  to  have  been  earned  by  procuring  a  lessee 
for  real  property  owned  by  the  defendant.  A  general  de- 
murrer to  the  complaint  was  sustained  without  leave  to 
amend.  A  judgment  of  dismissal  followed,  from  which  this 
appeal  was  taken* 

In  the  complaint  it  was  alle/jfed  that  on  or  about  the  twen- 
ty-second day  of  January,  1913,  the  defendant  made  and  de- 
livered to  the  plaintiff  tiie  following  instrument  in  writing: 

^'Los  Angeles,  Cal.  Jan.  22nd,  1913. 
"W.  B.  Merwin, 

"424  H.  W.  Hellman  Bldg., 
''Los  Angeles,  CaL 
''Dear  Sir: 

"You  are  hereby  authorized  to  find  a  lessee  for  my  prop- 
erty at  (611  West  6th  street),  the  east  40  feet  of  the  west  85 
feet  of  lots  1  and  2,  block  102,  Belleview  Terrace  Tract,  for 
the  term  of  99  years,  at  the  annual  net  rental  of  $3000.00, 
payable  monthly  in  advance  for  the  first  ten  years,  and  an 
annual  net  rental  of  $4800.00  for  the  remainder  of  the  99 
years  term,  payable  monthly.  Should  you  secure  a  lessee  ac- 
ceptable to  me  on  the  above  terms,  or  terms  acceptable  to  me, 
I  agree  to  pay  you  a  commission  $2500,  payable  along  during 
the  1st  year.  This  is  exclusively  good  to  you  for  60  days 
from  date. 

"A  building  not  to  cost  less  than  $40,000  to  $50,000  on  or 
before  10  years  from  date  of  lease,  to  be  built  upon  the  prop- 
erty. Yours  respectfully, 

"Rosalia  B.  Shapfneb.*' 

It  was  then  alleged  that  pursuant  to  the  authority  given 
by  this  writing  the  plaintiff  procured  three  individuals  to 
make  an  offer  to  lease  the  property  described,  the  offer  being 
submitted  in  the  following  form: 

"Los  Angeles,  Jan.  24,  1913. 
"W.  B.  Merwin  &  Co., 

"H.  W.  Hellman  Building, 
"Los  Angeles,  California. 
"Gentlemen: 

"On  behalf  of  myself,  Mr.  Jeff  P.  Chandler  and  Mr.  Leo  S. 
Chandler,  I  hereby  make  you  the  following  proposition:  We 
will  lease,  for  a  period  of  ninety-nine  years,  the  Mrs.  B.  B. 
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Shaffner  lot,  having  a  frontage  of  forty  (40)  feet  and  a 
depth  of  one  hundred  twenty  (120)  feet  on  the  north  side  of 
Sixth  street,  eighty  (80)  feet  west  of  Grand  avenue,  in  this 
city,  at  the  following  rentals,  viz. : 

**At  the  rate  of  $3,000  per  year  for  the  first  year. 

"At  the  rate  of  $2400  per  year  for  the  next  five  years. 

**At  the  rate  of  $3000  per  year  for  the  next  four  years. 

**At  the  rate  of  $3600  per  year  for  the  next  five  years. 

**At  the  rate  of  $4200  per  year  for  the  next  ^ve  years. 

**At  the  rate  of  $5000  per  year  for  the  last  twenty-nine 
years. 

*' All  rentals  payahle  monthly  in  advance. 

"We  will  agree  to  build  a  building  upon  the  propcity  cor^t- 
ing  not  less  than  $40,000  within  ten  yeai-s,  and  we  will  pay 
all  taxes  and  assessments  of  every  kind  that  may  be  levicil 
against  or  become  a  lien  upon  the  property  during  the  life  of 
our  lease.  Yours  truly, 

"Shirley  C.  Ward." 

The  allegation  then  follows  that  the  plaintiff  communicated 
the  offer  last  set  out  to  the  defendant,  and  that  the  defendant 
thereupon  made  the  following  indorsement  upon  the  paper 
containing  the  offer : 

"Los  Angeles,  Calif.,  January  25,  1913. 
''Messrs.  W.  B.  Merwin  &  Co., 

"Los  Angeles,  Calif. 
"Dear  Sirs: 

"I  hereby  accept  the  terms  and  conditions  of  the  above 
agreement.  Rosalia  B.  Shappneb." 

It  was  then  alleged  that  the  persons  mentioned  in  the  offer, 
of  which  acceptance  was  made  by  defendant,  were  and  con- 
tinued to  be  ready,  able,  and  willing  to  execute  a  lease  upon 
the  property,  and  that  they  did  within  sixty  days  from  the 
22d  of  January,  1913,  communicate  to  defendant  their  readi- 
ness to  execute  the  lease  and  offered  to  so  execute  it,  but  that 
defendant  refused  and  continues  to  refuse  to  enter  into  any 
lease  with  such  proposed  lessees,  and  disclaimed  and  repudi- 
ated any  liability  to  plaintiff  for  commissions. 

We  think  the  demurrer  to  this  complaint  was  improperly 
sustained.  The  defendant  agreed  in  writing  to  pay  to  the 
plaintiff  a  commission  if  he  procured  a  lease  upon  the  terras 
specified  by  her  or  other  terms  acceptable  to  her.    He  did 
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procure  persoiu  and  produced  them  to  her  who  were  ready, 
able,  and  willing,  according  to  the  allegations  of  his  com- 
plaint, leo  enter  into  a  lease  upon  terms  which  by  the  written 
acknowledgment  of  the  defendant  were  acceptable  to  her. 
Considering  the  allegations  of  the  complaint,  no  ground  ap- 
pears t(>  excuse  the  defendant  from  entering  into  the  lease 
as  propiosed  and  accepted,  and  the  plaintiff  having  done  all 
that  it  was  conditioned  he  should  do,  appears  to  have  fully 
earned  the  commission  agreed  to  be  paid.  The  fact  that  in 
the  offer  of  Ward  and  his  associates  to  make  a  lease  no  time 
was  sperdfied  for  the  commencement  thereof,  was  not  a  defect 
fatal  to  the  validity  of  the  offer.  There  being  no  condition 
specified  in  the  offer  as  to  any  different  time  for  the  com- 
mencement of  the  lease,  it  would  be  implied  that  the  term 
was  to  commence  upon  the  making  thereof.  It  has  often 
been  held  that  where  the  agreement  to  pay  commissions  upon 
the  sale  or  leasing  of  real  estate  is  in  writing,  the  agent,  as  a 
condition  to  the  earning  of  his  commissions,  need  only  pro- 
duce to  Ills  principal  persons  who  are  ready,  able,  and  willing 
to  contract  according  to  the  terms  proposed  or  acceptable  to 
such  principal.  In  the  first  instrument  signed  by  the  defend- 
ant the  time  for  the  payment  of  the  commission  was  stated 
to  be  ''along  during  the  first  year.''  As  it  appears  in  the 
allegations  of  the  complaint  that  the  defendant  refused  to 
enter  into  any  lease  at  all,  but  repudiated  her  liability  to  pay 
commission,  the  well-established  rule  would  apply  which  per- 
mits the  other  party  to  the  contract  in  such  a  case,  after  hav- 
ing rendered  fully  all  of  the  consideration  to  be  by  him  ren- 
dered, to  sue  to  recover  the  amount  agreed  to  be  paid.  As 
we  view  the  complaint,  it  stated  a  good  cause  of  action  and 
was  not  subject  to  the  objection  raised  by  the  demurrer. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  10,  1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  November  9,  1916. 
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[CSt.  No.  1944.    First  Appellate  Dietrict.— September  12,  1916.] 

MARIA     MACHADO,      Respondent,      v.      PRANK     R. 
MACHADO,  Appellant. 

Handati— E!xxonnoN  on  Alimony  Order— Bevooation  of. — An  order 
commanding  the  clerk  of  the  superior  court  to  issue  a  writ  of 
execution  to  enforce  an  order  for  the  payment  of  alimony  pendente 
Hte  in  an  action  of  divorce,  wiU  be  reversed  on  appeal,  where  it  is 

^  made  to  appear  that  the  order  granting  the  alimony  had  been 
revoked  before  the  making  of  the  order  appealed  from. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  made  after  judgment  directing  the  derk  to 
issue  execution.    J.  R.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  M.  Free,  C.  L.  ^tten,  R.  V.  Bums,  and  P.  H.  Bloom- 
ingdale,  for  Appellant. 

Joseph  Rafael,  for  Respondent. 

THE  COURT.— Upon  the  petition  of  the  plaintiff  the  court 
below  granted  a  writ  of  mandate  addressed  to  the  clerk  of 
the  court,  commanding  him  to  issue  a  writ  of  execution  to 
enforce  an  order  for  the  pa3rment  of  alimony  pendente  lite. 
It  appears,  however,  that  before  the  issuance  of  the  writ  of 
mandate  the  order  granting  alimony  had  been  revoked,  and 
that  the  petitioner  was  not  entitled  to  the  amounts  for  the 
enforcement  of  payment  of  which  the  execution  was  issued. 
Under  these  circumstances  there  is  nothing  for  this  court  to 
do  but  to  reverse  the  order  appealed  from,  and  that  will  be 
the  judgment  of  the  court 
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[G!v.  No.  1995.    Second  Appellate  District.— September  12,  1916.] 

JENNIE  EATON  et  al.,  Eespondents,  v.  SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  AppeUant 

Costs — ^Bspobtxk's  TaANscRiPT — ^Appeal. — Where  a  judgment  ia  af- 
firmed on  appeal,  the  respondent  is  not  entitled  to  recover  the  amount 
paid  for  the  reporter's  transcript  of  the  testimony  taken  at  the 
trial,  which  was  obtained  solely  for  the  purpose  of  assisting  re- 
fpondent's  counsel  in  the  preparation  of  amendments  to  a  bill  of 
exceptions  proposed  bj  the  appellant  on  its  motion  for  a  new  trial 
in  the  superior  court 

Id. — Cost  op  P&intino  Amswib  to  Petition  pob  Beheabing — ^When 
NOT  Allowable. — Where  a  judgment  afiSrmed  on  appeal  had  become 
final  prior  to  the  going  into  effect  of  the  amendment  of  1913  to 
section  1027  of  the  Code  of  Civil  Procedure,  allowing  the  costs  of 
printing  briefs  to  a  limited  amount  as  part  of  the  costs  on  appeal, 
the  respondent  is  not  entitled  to  the  cost  of  printing  her  brief  in 
answer  to  the  petition  of  the  appellant  for  a  hearing  of  the  appeal 
in  the  supreme  court  after  decision  by  the  district  court  of  appeal, 
notwithstanding  the  provision  of  section  1034  of  such  code  that 
the  time  for  filing  a  memorandum  of  costs  on  appeal  is  limited  to 
begin  after  the  filing  of  the  remittitur  in  the  superior  court. 

Id. — Time  op  Agcbual  op  Costs. — The  right  of  the  prevailing  party  to 
recover  any  costs  on  appeal  is  obtained  by  virtue  of  the  judgment 
as  rendered,  and  this  necessarily  includes  the  assumption  that  he 
is  to  have  those  costs  and  only  those  costs  to  which  he  is  entitled  by 
law  at  the  time  of  the  rendition  of  such  judgment. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  taxing  costs.    Samud  B.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Canfield  &  Starbuck,  for  Appellant. 

Richards  &  Carrier,  John  J.  Squier,  and  John  William 
Heaney,  for  Respondents. 

CONRET,  P.  J. — ^Upon  a  former  appeal  by  the  defendant 
in  this  case  the  judgment  was  affirmed  (22  Cal.  App.  461, 
[134  Pac.  801]).  The  judgment  on  appeal  was  rendered 
July  7,  1913 ;  became  final  August  6, 1913 ;  an  application  for 
a  rehearing  in  the  supreme  court  was  denied  within  thirty 
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days  thereafter;  a  remittitvr  from  this  court  went  down  to 
the  superior  court  on  September  8,  1913.  Thereafter  re- 
spondent filed  her  memorandum  of  costs,  and  appellant  ap- 
plied to  the  superior  court  for  an  order  to  strike  out  the 
memorandum  of  costs  on  the  ground  that  the  same  had  been 
illegally  filed,  and  also  demanded  that  certain  items  in  the 
cost  bill  be  stricken  out  upon  the  ground  that  they  are  not 
legally  allowable  as  costs  of  the  appeal.  The  items  in  dispute 
are:  (1)  One  hundred  and  four  dollars  paid  for  a  reporter's 
transcript  of  the  testimony  taken  at  the  trial  and  which  re- 
spondent claims  as  an  expense  ''for  transcript  of  testimony 
used  by  plaintiffs  in  preparing  record  on  appeal  and  amend- 
ments to  defendant's  bill  of  exceptions  used  upon  appeal." 
(2)  Ten  dollars  and  eighty  cents  claimed  by  respondent  as 
cost  of  printing  answer  to  defendant's  petition  for  a  rehear- 
ing in  the  supreme  court.  This  appeal  is  by  the  defendant 
from  an  order  denying  said  motion. 

By  an  amendment  to  .section  1027  of  the  Code  of  Civil  Pro- 
cedure relating  to  costs  on  appeal,  which  amendment  became 
effective  on  the  tenth  day  of  August,  1913,  it  is  provided  as 
a  part  of  that  section  t^t  ''the  party  entitled  to  costs,  or 
to  whom  costs  are  awarded,  may  recover  all  amounts  actu- 
ally paid  out  by  him  in  connection  with  said  appeal  and  the 
preparation  of  the  record  for  the  appeal,  including  the  costs 
of  printing  briefs;  provided,  however,  that  no  amount  shall 
be  allowed  as  costs  of  printing  briefs  in  excess  of  fifty  dollars 
to  any  one  party.'* 

The  record  on  this  appeal  shows  that  the  reporter's  tran- 
script was  obtained  by  respondent  solely  for  the  purpose  of 
assisting  her  counsel  in  the  preparation  of  amendments  to  a 
bill  of  exceptions  proposed  by  the  defendant  on  its  motion 
for  a  new  trial  in  the  superior  court.  The  expense  thus  in- 
curred was  purely  an  expense  in  the  conduct  of  the  case  in 
the  superior  court,  and  was  not  a  part  of  the  preparation  of 
the  record  for  the  appeal.  Therefore  the  item  in  question 
cannot  be  allowed  even  if,  as  contended  by  respondent,  her 
right  to  costs  is  governed  by  the  amendment  of  section  1027. 
(Bank  of  WoodUmd  v.  Hiait,  59  Cal.  580.) 

With  respect  to  the  other  item,  it  is  necessary  to  determine 
whether  respondent's  right  to  costs  on  appeal  accrued  prior 
to  August  10,  1913,  or  subsequent  thereto.  The  general  rule 
is  that  the  right  to  costs  accrues  at  the  time  when  the  judg- 
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ment  is  rendered,  notwithstanding  that  the  judgment  has  not 
become  final  or  that  entry  thereof  has  been  stayed.  (Code 
Civ.  Proc.,  sec.  1033.)  Respondent  claims,  however,  that  her 
right  to  costs  on  appeal  did  not  accrue  until  the  remiitiiur 
was  sent  down  to  the  superior  court.  This  contention  is 
based  upon  section  1034  of  the  Code  of  Civil  Procedure,  from 
which  it  appears  that  whenever  costs  are  awarded  to  a  party 
by  an  appellate  court  the  time  within  which  he  may  file  in 
the  superior  court  a  memorandum  of  those  costs  is  limited 
to  begin  after  the  filing  of  the  retniititur.  It  seems  to  us, 
however,  that  since  the  right  of  the  prevailing  party  to  re- 
cover any  costs  on  appeal  is  obtained  by  virtue  of  the  judg- 
ment as  rendered,  this  necessarily  includes  the  assumption 
that  he  is  to  have  those  costs,  and  only  those  costs,  to  which 
he  is  entitled  by  law  at  the  time  of  the  rendition  of  such 
judgment.  A  judgment  on  appeal,  like  a  judgment  of  a  trial 
court,  has  the  force  and  effect  of  a  judgment  from  the  time 
of  its  entry.  The  fact  that  within  a  limited  time  thereafter 
a  rehearing  may  be  ordered,  while  it  may  suspend  the  opera- 
tion of  the  judgment,  does  not  in  the  meantime  deprive  the 
judgment  of  its  inherent  attributes  as  an  act  of  the  court, 
any  more  than  one  could  say  that  a  judgment  of  the  superior 
court  is  no  judgment  until  it  has  become  final.  It  follows 
that  in  the  present  case  respondent  is  not  entitled  to  recover 
the  cost  of  printing  her  brief  in  answer  to  the  petition  for  a 
rehearing  in  the  supreme  court. 

The  order  taxing  costs  and  allowing  the  items  above  men- 
tioned is  reversed,  and  it  is  directed  that  the  superior  court 
enter  an  order  disallowing  the  said  items. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  9,  1916. 
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[Crim.  No.  498.    Second  Appellate  District. — September  18,  1916.] 

In  the  Matter  of  the  Application  of  JOHN  E.  SAUL,  for  a 
Writ  of  Habeas  Corpus.* 

DiYOBOB— Denial  of  Belixf— Awabd  of  Custodt  of  Chiij>un— Pown 
OF  GouBT. — In  an  action  for  divorce,  the  court  has  power  under  sec- 
tion 138  of  the  Civil  Code  to  make  an  order  affecting  the  cnstody  of 
the  children  of  the  marriage,  although  the  divorce  ii  denied. 

Id.— OoNSTBUonoN  of  Skgtion  188,  Crm.  Codi« — Section  138  of  the 
Civil  Code  itself  does  not  state  any  limitation  of  its  effect  to  cases 
in  which  divorce  is  denied,  and  if  such  limitation  be  imposed  upon 
the  language  of  the  statute  it  must  be  a  limitation  by  construction, 
but  such  section  is  designed  for  the  protection  of  children  and 
should  be  liberallj  construed. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District 

The  facts  are  stated  in  the  opinion  of  the  court 

Davis  &  Bushy  John  S.  Cooper,  and  Wm.  A.  Oaines,  for 
Petitioner. 

Harry  A.  Chamberlain,  for  Respondent 

CONRET,  P.  J.— Habeas  corpus.  The  petitioner  is  held 
in  custody  by  the  sheriff  of  Los  Angeles  County  under  an 
order  made  by  the  superior  court  of  that  county,  wherein 
petitioner  was  adjudged  guilty  of  contempt  in  that  he  will- 
fully violated  certain  orders  of  that  court.  The  return  filed 
herein  by  the  sheriff  sets  forth  a  commitment  entered  in 
a  certain  action  wherein  John  E.  Saul  was  plaintiff  and 
Emma  Saul  defendant.  The  commitment  is  in  the  form  of 
an  order  signed  by  a  judge  of  the  superior  court  which,  after 
reciting  that  the  plaintiff  John  E.  Saul  was  then  before  the 


*0n  September  28, 1916,  a  petition  of  John  E.  Saul  for  a  writ  of  habeas 
eorpw,  similar  to  the  one  here  considered,  was  denied  by  the  supreme 
court.  On  January  17,  1917,  the  petitioner  was  discharged,  upon  another 
writ,  by  the  diatrict  court  of  appeal  of  the  second  appellate  district,  upon 
proof  that  he  had  endeavored  to  bring  back  the  child,  Dinah  Saul,  to 
California,  and  was  no  longer  able  to  comply  with  the  court's  order  as 
to  that  matteor. 
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court  in  person  and  with  counsel  in  response  to  an  attach- 
ment and  arrest  for  the  alleged  contempt^  continues  as 
follows: 

**And  it  appearing  to  the  satisfaction  of  the  court  after  a 
full  hearing  had,  that  heretofore,  to-wit,  on  the  25th  day  of 
March,  1908,  a  judgment  was  duly  given  and  made  and  there- 
after duly  entered  herein  in  Book  168,  page  184,  of  Judg- 
ments, Records  of  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, and  notice  thereof  was  duly  given  to  the  plaintiff 
herein,  John  B.  Saul,  wherein  and  whereby  i%  was  ordered, 
adjudged  and  decreed  as  follows,  to-wit: 

*'  *  That  the  care  and  custody  of  the  minor  children  of  plain- 
tiff and  defendant  be  and  the  same  hereby  is  awarded  as  fol- 
lows, to-wit :  the  care  and  custody  of  Eddie  Saul  and  of  John 
Saul  to  the  plaintiff  herein;  the  care  and  custody  of  George 
Saul,  Dinah  Saul  and  Walter  Saul  to  the  defendant  herein.' 

"And  it  further  appearing  to  the  court  that  subsequent  to 
the  entry  and  rendition  of  said  judgment  and  heretofore,  to- 
wit:  on  the  18th  day  of  February,  1916,  and  while  the  said 
Oeorge  Saul  and  Dinah  Saul  were  in  the  care  and  custody 
of  the  defendant  herein,  Emma  Saul,  pursuant  to  the  terms 
of  said  judgment  hereinabove  referred  to,  said  plaintiff 
herein,  John  E.  Saul,  did  by  stratagem  and  fraud  and  will- 
fully and  unlawfully  and  contrary  to  the  provisions  of  said 
judgment,  take  the  said  Oeorge  Saul  and  Dinah  Saul  from 
the  custody  and  care  of  the  defendant  herein,  Emma  Saul, 
without  her  knowledge  or  consent  and  against  her  will  and 
took  said  Oeorge  Saul  and  Dinah  Saul  without  the  jurisdic- 
tion of  this  court. 

''And  it  further  appearing  to  the  satisfaction  of  the  court 
that  said  plaintiff,  John  E.  Saul,  now  has  the  custody  and 
care  of  Dinah  Saul  contrary  and  in  disobedience  to  the  judg- 
ment of  this  court  hereinabove  referred  to. 

*'And  it  further  appearing  to  the  satisfaction  of  the  court 
that  the  said  plaintiff,  John  E.  Saul,  has  refused  and  still 
refuses  to  return  and  deliver  the  care  and  custody  of  the  said 
Dinah  Saul  to  the  defendant  herein,  Emma  Saul,  in  accord- 
ance with  and  pursuant  to  the  terms  of  said  judgment  herein 
referred  to  and  made  a  part  hereof;  and  that  the  said  fail- 
ure to  deliver  the  care  and  custody  of  said  Dinah  Saul  con- 
sists in  the  omission  to  perform  an  act  which  is  yet  in  the 
power  of  the  said  plaintiff,  John  E.  Saul,  to  perform: 
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"Now,  therefore,  it  is  hereby  ordered,  adjudged  and  de- 
creed that  the  plaintiff  herein,  John  E.  Saul,  is  guilty  of  a 
contempt  of  this  court  and  that  he  be  imprisoned  in  the 
county  jail  of  the  county  of  Los  Angeles,  state  of  California, 
until  he  shall  have  delivered  the  custody  and  care  of  Dinah 
Saul  to  the  care  and  custody  of  Emma  Saul,  defendant 
herein. 

"You  are,  therefore,  commanded  forthwith  to  convey  the 
said  John  E.  Saul  to  the  jail  of  the  county  of  Los  Angeles, 
and  there  commit  him  until  he  shall  have  delivered  the  cus- 
tody and  care  of  Dinah  Saul  to  Emma  Saul,  or  be  discharged 
according  to  law.'* 

In  the  petition  for  the  writ  of  Tiaheas  corpus  it  is  stated 
that  the  action  of  John  B.  Saul  against  Emma  Saul  was  tried 
upon  a  complaint  of  the  plaintiff  and  cross-complaint  of  the 
defendant  and  the  answers  thereto,  each  of  said  parties  seek- 
ing a  divorce  upon  grounds  stated  in  their  several  pleadings. 
Copies  of  those  pleadings,  and  of  the  findings  and  judgment, 
are  made  part  of  the  petition  in  this  proceeding.  It  appears 
therefrom  that  the  court  found  each  party  guilty  of  the  mis- 
conduct alleged  in  the  complaint  and  cross-complaint  respec- 
tively, and  for  that  reason  entered  its  decree  denying  a  di- 
vorce. Thereupon,  and  as  a  part  of  the  same  decree,  the 
court  proceeded  to  award  the  care  and  custody  of  their  minor 
children,  some  of  them  to  the  plaintiff  and  some  of  them  to 
the  defendant,  in  the  terms  quoted  in  the  foregoing  order  of 
contempt.  That  decree  was  entered  in  March,  1908,  and  the 
minors  Oeorge  and  Dinah  Saul  remained  in  the  custody  of 
their  mother,  Emma  Saul,  until  they  were  taken  from  her 
by  John  E.  Saul  in  February,  1916. 

The  allegations  in  the  petition  showing  that  the  action  of 
Savl  V.  Saul  was  for  a  divorce,  and  that  the  petition  for  di- 
vorce was  refused,  are  not  denied  in  the  return  filed  herein ; 
therefore  those  allegations  must  be  taken  as  true.  (Ex  parte 
Smith,  143  Cal.  368,  370,  [77  Pac.  180] ;  In  re  Ho/fman,  155 
Cal.  114,  119,  [132  Am.  St.  Rep.  75,  99  Pac.  517] ;  In  re  Col- 
lins, 151  Cal.  340,  342,  [129  Am.  St.  Rep.  122,  90  Pac.  827, 
91  Pac.  397].)  Or  if  formal  proof  thereof  be  necessary,  it 
undoubtedly  could  readily  be  supplied  in  this  case.  Counsel 
for  respondent  in  effect  admits  the  facts  as  stated,  but  merely 
relies  upon  the  point  that  we  are  limited  to  an  examination 
of  the  return.    Holding,  as  we  do,  that  the  facts  alleged  in 
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the  petition,  showing  denial  of  a  divorce  in  the  principal 
action,  are  subject  to  proof  herein,  we  shall,  in  view  of  the 
statements  of  counsel,  consider  them  as  admitted.  This  will 
bring  us  to  the  petitioner's  main  proposition,  which  is,  that 
where  in  an  action  for  divorce  the  judgment  denies  a  divorce, 
the  court  is  without  power,  then  or  thereafter  in  that  action, 
to  make  an  order  affecting  the  custody  of  children. 

Sections  136  and  138  of  the  Civil  Code  are  found  in  arti- 
cle IV  of  the  chapter  concerning  divorce,  which  article  con- 
tains sundry  general  provisions  relating  to  divorce  actions. 
Section  136,  under  the  heading  ''Maintenance  by  husband 
where  judgment  is  denied,"  reads  as  follows:  "Though  judg- 
ment of  divorce  is  denied,  the  court  may,  in  an  action  for 
divorce,  provide  for  the  maintenance  by  the  husband,  of  the 
wife  and  children  of  the  marriage,  or  any  of  them.''  Sec- 
tion 138,  under  the  heading  ''Custody  and  maintenance  of 
m?nors  during  actions  for  divorce,"  reads  as  follows:  "In 
actions  for  divorce  the  court  may,  during  the  pendency  of 
the  action,  or  at  the  final  hearing  or  at  any  time  thereafter 
during  the  minority  of  any  of  the  children  of  the  marriage, 
make  such  order  for  the  custody,  care,  education,  maintenance 
and  support  of  such  minor  children  as  may  seem  necessary 
or  proper,  and  may  at  any  time  modify  or  vacate  the  same." 
Section  214  of  the  Civil  Code  occurs  in  the  title  on  "Parent 
and  Child"  and  in  the  chapter  entitled  "Children  by  Birth." 
Section  214  says:  "When  a  husband  and  wife  live  in  a  state 
of  separation,  without  being  divorced,  any  court  of  compe- 
tent jurisdiction,  upon  application  of  either,  if  an  inhabitant 
of  this  state,  may  inquire  into  the  custody  of  any  unmarried 
minor  child  of  the  marriage,  and  may  award  the  custody  of 
such  child  to  either,  for  such  time  and  under  such  regulations 
as  the  case  may  require.  The  decision  of  the  court  must  be 
guided  by  the  rules  prescribed  in  section  two  hundred  and 
forty-six."  Section  246  declares  the  considerations  by  which 
the  court  is  to  be  guided  in  awarding  the  custody  of  a  minor. 
Where  the  custody  of  children  is  to  be  awarded,  whether  in 
a  divorce  action  or  in  a  separate  proceeding  under  section 
214,  the  superior  court  is  the  court  having  jurisdiction  of 
those  matters.  It  thus  appears  that  there  are  two  classes  of 
actions  or  proceedings  wherein  superior  courts  have  juris- 
diction to  determine  the  custody  of  a  child  at  the  instance  of 
one  or  both  of  its  parents.    In  addition  to  this,  it  may  be 
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observed  that  where  children  are  brought  before  a  court  in 
habeas  corpus  proceedings  involving  adverse  claims  of  right 
to  their  custody,  the  court  is  not  obliged  to  recognize  either 
parent  as  entitled  to  the  custody  as  of  right,  but  may  take 
into  consideration  such  facts  as  are  necessary  to  enable  the 
court  to  determine  what  are  the  best  interests  of  the  children. 

The  petitioner  does  not  deny  the  existence  of  these  powers 
and  judicial  processes  as  provided  by  law.  His  contention 
is  that  the  power  of  the  court  with  respect  to  the  custody  of 
children  in  a  divorce  action  is  wholly  derived  from  the  stat- 
utes, and  that  by  the  terms  of  the  code  sections  to  which  we 
have  referred  the  right  to  award  custody  of  children  in  a 
divorce  action  is  strictly  limited  as  an  incidental  power  to 
be  exercised  only  when  a  divorce  is  granted.  On  the  other 
side  it  is  contended  that  the  jurisdiction  exercised  by  the 
superior  court  in  divorce  cases  is  a  part  of  its  general  chan- 
cery jurisdiction  which  includes  the  care  of  children  as  wards 
of  the  court;  that  since  the  parents  of  these  children  came 
before  the  court  as  a  court  of  equity  demanding  relief  on 
behalf  of  their  children,  and  since  they  might  have  done  that 
same  thing  by  filing  petitions  for  that  purpose  without  ask- 
ing for  a  divorce,  no  good  reason  appears  why  the  court, 
though  it  denies  the  divorce,  should  turn  the  parties  entirely 
out  of  court  in  order  that  they  might  come  back  into  the  same 
court  to  demand  separately  the  same  relief  as  was  sought  in 
this  action  so  far  as  the  children  are  concerned.  Such  was 
the  opinion  of  the  supreme  court  of  Arkansas,  in  Horton  v. 
Horton,  75  Ark.  22,  [5  Ann.  Cas.  91,  86  S.  W.  824].  In  that 
case,  as  here,  no  separation  of  the  family  was  brought  about 
by  the  court's  order.  The  court  merely  recognized  and  found 
the  facts  as  they  existed,  and  then  made  an  order  for  the 
well-being  of  the  children. 

The  decisions  upon  this  subject  are  conflicting.  In  some 
states  it  has  been  held  that  where  the  divorce  is  denied  cus- 
tody of  the  children  may  be  awarded.  (Horton  v.  Horton,  75 
Ark.  22,  [5  Ann.  Cas.  91, 86  S.  W.  824] ;  Hoskins  v.  Hoskins,  28 
Ky.  Law  Rep.  435,  [89  S.  W.  478] ;  KnoU  v.  Kndl,  114  La.  703, 
[38  South.  523].)  Decisions  cited  to  the  contrary  effect  are: 
Redding  v.  Bedding  (N.  J.),  85  Atl.  712,  716;  Thomas  v. 
Thomas,  250  Dl.  354,  [Ann.  Cas.  1912B,  344,  35  L.  R.  A. 
(N.  S.)  1158,  95  N.  B.  345].  See,  also,  Davis  v.  Davis,  75 
N.  Y.  221,  226,  Robinson  v.  Robinson,  146  App.  Div.  533, 
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[131  N.  T.  Supp.  260],  and  Light  v.  Lighi,  124  App.  Div. 
567,  [108  N.  Y.  Supp.  931].  In  Thomas  v.  Thomas,  250  111. 
354,  [Ann.  Cas.  1912B,  344,  35  L.  B.  A.  (N.  S.)  1158,  95 
N.  E.  345],  there  is  a  well-reasoned  dissenting  opinion  by 
Carter,  J.,  closing  as  follows:  **Tlie  parties  being  before  a 
court  of  equity,  what  more  proper  time  can  there  be  to  adju- 
dicate the  rights  of  the  parents  to  the  custody  of  the  chil- 
dren! (2  Nelson  on  Divorce  and  Separation,  p.  979.)  The 
court  having  acquired  jurisdiction  of  the  subject  matter  and 
the  parties  to  the  suit  at  the  instance  and  by  the  prayer  of 
the  plaintiff  in  error,  I  cannot  reach  any  other  conclusion 
than  that,  on  the  plainest  principles  of  equity,  she  should  be 
precluded  from  questioning  the  jurisdiction  of  the  court 
which  she  herself  invoked. '* 

Section  138  of  the  Civil  Code,  quoted  above,  recognizes  the 
power  of  the  court  in  an  action  for  divorce  to  make  orders 
concerning  the  custody  of  the  children  of  the  marriage,  either 
during  the  pendency  of  the  action,  or  at  the  final  hearing,  or 
at  any  time  thereafter  during  the  minority  of  the  children. 
If  the  court  at  the  final  hearing  in  making  its  decree  grant- 
ing or  refusing  a  divorce  is  silent  with  respect  to  the  custody 
of  children,  and  fails  to  make  any  provision  for  this  custody 
and  care,  it  would  seem  that  this  is  a  complete  and  final  de- 
termination of  that  case.  But  if  the  court,  in  view  of  the 
facts  found  by  it,  deems  that  the  welfare  of  the  children  re- 
quires that  some  order  for  the  custody  and  maintenance  of 
the  children  be  made  and  makes  that  order  as  a  part  of  its 
decree,  or  in  specific  terms  retains  the  case  for  the  purposes 
of  such  custody  and  maintenance,  we  find  no  sufficient  rea- 
son for  holding  that  such  action  by  the  court  is  beyond  its 
powers  as  declared  in  section  138.  The  section  itself  does 
not  state  any  limitation  of  its  effect  to  cases  in  which  divorce 
is  denied.  If  such  limitation  be  imposed  upon  the  language 
of  the  statute  it  must  be  a  limitation  by  construction.  But 
it  has  been  held  that  the  section  is  designed  for  the  protec- 
tion of  children  and  should  be  liberally  construed.  (Harlan 
V.  Harlan,  154  Cal.  341,  350,  [98  Pac.  32].)  It  seems  to  us 
that  this  rule  of  liberal  construction  may  fairly  be  applied 
to  the  question  here  presented. 

The  petition  herein,  and  the  sheriff's  return,  show  that  the 
petitioner  is  also  detained  in  custody  by  virtue  of  another 
commitment  for  a  second  contempt  of  the  authority  of  the 
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Buperior  court,  in  a  matter  arising  out  of  the  same  divorot 
action  of  Said  v.  Saul,  In  view  of  our  decision  upon  the 
matters  herein  discussed,  it  is  not  necessary  to  make  a  fur- 
ther statement,  which  would  involve  the  same  questions  and 
lead  to  the  same  result. 

The  writ  is  discharged,  and  petitioner  is  remanded  to  the 
custody  of  the  sheriff. 

James,  J.,  and  Shaw,  J.,  concurred. 


[dr.  No.  1W8.    Second  AppeHate  DiBtrict.— September  12,  1916.] 

HIRAM  H.  MORE,  Appellant,  v.  BOARD  OF  SUPERVIS- 
ORS  OP  THE  COUNTY  OP  SAN  BERNARDINO  et 
al.,  Respondents. 

San  BsBNABDmo  County  Charter — Amendment  Concebnino  County 
OmcEES  —  Eppect  op.— The  amendment  to  the  charter  of  the 
Gountjr  of  San  Bernardino  approved  bj  the  electors  at  the  general 
election  held  in  November,  1914,  and  approved  by  the  legislature 
bj  resolution  which  was  filed  with  the  Secretary  of  State  January 
80,  1915  (Stats.  1915,  p.  1727),  which,  without  naming  any  of 
the  seven  articles  contained  in  such  charter,  purported  to  strike 
from  such  instrument  "sections  4,  5  and  6  of  said  charter"  and 
insert  in  lieu  thereof  the  following  amendment  to  be  known  as 
section  4  thereof,  to  wit:  "Section  four  (4):  All  county  officers 
other  than  supervisors  of  said  county  shall  be  elected  at  each  gen- 
eral election  by  the  qualified  electors  of  said  county  as  is  now,  or 
may  be  hereafter  provided  by  general  law,  and  all  deputies  and 
assistants  to  such  county  officers  shall  be  appointed  as  is  now  or 
may  be  hereafter  provided  by  general  law;  and  the  powers  and 
duties  of  such  officers,  deputies  and  assistants  shall  be  such  as  are 
now  or  may  be  hereafter  provided  by  general  law,  and  any  part  of 
this  charter  in  conflict  herewith  is  hereby  repealed,"  is  fatally 
defective  as  an  attempted  direct  repeal  of  any  sections  of  the 
original  charter,  because  it  is  impossible  to  determine  what  sections 
of  the  charter  are  intended  to  be  repealed;  but  such  amendment  is 
effective  in  that  it  adds  to  the  charter  a  new  section,  and  by  so  doing 
impliedly  repeals  those  provisions  contained  in  the  original  charter 
whieh  relate  to  the  same  subject  matter  as  the  new  section  and 
are  in  conflict  therewith. 

Id.— 0)UNT7  OrncERs — Sheripp  and  Coroner — Charter  Provisions 
MOT  Bkpealed   by  Amendmrnt. — Section   1   of  article   II  of  the 
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eharter  of  the  county  of  San  Bernardino  which  provides  for  certain 
ctunty  of&cers,  including  a  sheriff  and  a  coroner,  and  section  2  of 
the  same  article  which  provides  that  the  sheriff  shall  be  ex-officio 
coroner,  were  not  repealed  either  ezpressl/  or  impliedly  by  the 
charter  amendment  adopted  at  the  general  election  held  in  Novem- 
ber, 191i. 

Id. — Consolidation  ov  OrnoES  or  Shesivf  and  Cobonke — Valid 
Chaeteb  Pbovision. — The  office  of  coroner  is  a  separate  office  from 
that  of  sheriff,  with  separate  duties  and  powers  as  provided  by 
law,  and  when  the  sheriff  is  performing  the  duties  of  coroner  he  is 
in  contemplation  of  law  the  coroner  of  the  county  as  distinctly 
and  completely  as  any  other  duly  appointed  or  elected  person 
would  be  when  lawfully  performing  those  duties,  and  therefore,  the 
powers  and  duties  pertaining  to  the  of&ce  of  coroner  are  not  affected 
l^  the  charter  provision  that  the  person  appointed  as  sheriff  shalJ 
also  be  the  coroner. 

Id.— Ofugebs  Provided  foe  bt  Chaeteb  not  Abolished  bt  Amend- 
ment.— Such  amendment  in  providing  that  all  county  of&cers  other 
than  the  supervisors  shall  be  elected  as  is  now  or  may  be  hereafter 
provided  by  general  law,  and  that  the  powers  and  duties  of  such 
officers  shall  be  such  as  are  now  or  may  be  hereafter  provided  by 
general  law,  did  not  intend  to  refer  only  to  those  officers  provided 
for  by  general  law,  and  thereby  eliminate  some  county  officers  pro- 
vided for  by  the  charter  and  not  by  general  law,  so  that  such 
offices  ceased  to  exist. 

lb. — CHAETEE   PeOVISIONS    as  to   CbNSOLIDATION   or   OOUNTT  OmcES — 

Section  of  Political  Codi>— Pbovibionb  not  Supeeseded  by.— -The 
provijsions  of  the  charter  of  the  county  of  San  Bernardino  with 
respect  to  the  consolidation  of  county  offices,  even  under  such  charter 
amendment,  are  not  superseded  by  the  terms  of  section  4017  of  the 
Political  Code  upon  the  same  subject,  and  which  does  not  provide 
for  the  consolidation  of  the  offices  of  sheriff  and  coroner,  in  view 
of  section  7^  of  article  XI  of  the  constitution,  which  provides  that 
county  charters  shall  provide  "for  the  consolidation  and  segregation 
of  county  offices." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.  H.  T.  Dewhirst,  and  J.  ^W.  Curtis, 
Judges. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bex  B.  Ooodcell,  and  Bobt.  M.  McHargue,  for  Appellant 

T.  W.  Duckworth,  and  John  L.  Campbell,  for  Bespondenti. 
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CONREY,  P.  J.— In  this  proceeding  the  plaintiff  applied 
for  a  writ  of  mandamus  requiring  the  defendants  to  appoint 
some  fit  and  proper  person  to  the  office  of  county  coroner  of 
the  county  of  San  Bernardino,  the  plaintiff  claiming  that 
there  is  a  vacancy  in  that  office.  From  a  judgment  in  favor 
of  the  defendants,  plaintiff  appeals. 

Pursuant  to  the  provisions  of  section  7%  of  article  XI  of 
the  constitution  of  California,  the  charter  for  the  county  was 
adopted  at  the  general  election  of  1912  and  thereafter  ap- 
proved by  the  legislature.  (Stats.  1913,  p.  1652  et  seq.) 
That  charter  consists  of  seven  articles;  six  of  those  articles 
contained  sections  numbered  4,  5,  and  6.  Section  4  of  arti- 
ele  I  made  it  the  duty  of  the  board  of  supervisors,  at  its  first 
regular  meeting  after  noon  of  the  first  Monday  after  the  first 
day  of  January,  1915,  to  appoint  each  and  all  of  the  county 
officers  provided  for  by  the  charter  or  by  general  law,  for  a 
term  of  four  years.  Sections  5  and  6  of  that  article  relate 
to  the  appointment  and  duties  of  deputies  in  the  several 
county  offices. 

At  the  general  election  held  in  November,  1914,  the  electors 
of  San  Bernardino  County  approved  an  amendment  to  the 
county  charter,  which  amendment  was  duly  approved  by  the 
legislature  by  resolution  which  was  filed  with  the  Secretary 
of  State  January  30,  1915.  (Stats.  1915,  p.  1727.)  That 
amendment,  without  naming  any  article  of  the  charter,  pur- 
ported to  strike  from  the  charter  ''sections  4,  5  and  6  of  said 
charter"  and  insert  in  lieu  thereof  the  following  amendment 
to  be  known  as  section  4  thereof,  to  wit:  ''Section  four  (4) : 
All  county  officers  other  than  supervisors  of  said  county  shall 
be  elected  at  each  general  election  by  the  qualified  electors  of 
said  county  as  is  now,  or  may  be  hereafter  provided  by  gen- 
eral law,  and  all  deputies  and  assistants  to  such  county  offi- 
cers shall  be  appointed  as  is  now,  or  may  be  hereafter  pro- 
vided by  general  law;  and  the  powers  and  duties  of  such 
officers,  deputies  and  assistants  shall  be  such  as  are  now  or 
may  be  hereafter  provided  by  general  law,  and  any  part  of 
this  charter  in  conflict  herewith  is  hereby  repealed." 

Section  1  of  article  II  of  the  charter  provides  for  certain 
county  officers,  including  a  sheriff  and  a  coroner.  Section  2 
of  the  same  article  provides  that  "The  following  county  offi- 
cers  are  hereby  consolidated:  .  .  .  (b)  The  sheriff  shall  be 
ex  officio  coroner."     (Stats.  1913,  p.  1656.)     Section  4  of 


Digitized  by  VjOOQ IC 


Sept.  1916.]    MoBB  V.  Board  of  Supervisors.  391 

article  II  provides  that  ''Each  county  officer  shall  have  the 
powers  and  perform  the  duties  now  or  hereafter  prescribed 
by  general  law  as  to  such  officer,  except  as  otherwise  provided 
by  this  charter ;  and  shall  have  and  perform  such  other  pow- 
ers and  duties  as  are  or  shall  be  prescribed  by  this  charter." 

As  an  attempted  direct  repeal  of  any  sections  of  the  origi- 
nal charter  the  amendment  is  fatally  defective,  because  it  is 
impossible  to  determine  what  sections  of  the  charter  are  in- 
tended to  be  repealed.  But  the  amendment  is  effective  in 
that  it  adds  to  the  charter  a  new  section,  and  by  so  doing 
impliedly  repeals  those  provisions  contained  in  the  original 
charter  which  relate  to  the  same  subject  matter  as  the  new 
section  and  are  in  conflict  therewith.  The  county  officers 
appointed  in  January,  1915,  will  continue  to  hold  their  offices 
until  the  time  regularly  appointed  by  general  law  for  the 
election  of  county  officers;  at  which  time  their  successors  will 
be  elected  the  same  as  if  the  present  officers  had  been  elected 
under  the  general  law.  The  charter  amendment  does  not 
state  what  county  officers  shall  exist  in  San  Bernardino 
County.  Those  officers  are  designated  by  sections  1  and  2  of 
article  11,  and  there  is  no  inconsistency  between  the  amend- 
ment and  these  two  sections  which  would  require  us  to  hold 
that  the  latter  are  repealed  by  implication.  The  office  of 
coroner  is  a  separate  office  from  that  of  sheriff,  with  separate 
duties  and  powers  as  provided  by  law.  The  sheriff  by  virtue 
of  his  appointment  as  sheriff  becomes  coroner  of  the  county; 
he  is  "ea?  officio  coroner."  When  performing  the  duties  of 
a  coroner  he  is  in  contemplation  of  law  the  coroner  of  the 
30unty  as  distinctly  and  completely  as  any  other  duly  ap- 
pointed or  elected  person  woidd  be  when  lawfully  perform- 
ing those  duties.  Upon  the  facts  of  this  case  we  think  that 
there  is  no  sound  reason  for  holding  that  the  office  of  coroner 
of  San  Bernardino  County  is  at  this  time  vacant. 

Counsel  for  plaintiff  insist  that  the  amendment,  in  provid- 
ing that  all  county  officers  other  than  supervisors  shall  be 
elected  as  is  now  or  may  be  hereafter  provided  by  general 
law,  and  that  the  powers  and  duties  of  such  officers  shall  be 
such  as  are  now  or  may  be  hereafter  provided  for  by  gen- 
eral law,  intended  to  refer  only  to  those  officers  provided  for 
by  general  law ;  and  that  thereby  the  amendment  eliminated 
some  county  officers  provided  for  by  the  charter.  Article  IV 
of  the  charter  provides  for  a  county  purchasing  agent  and 
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article  VI  for  a  connty  highway  commissioner ;  defining  their 
powers  and  duties.  It  is  contended  that  since  the  general 
law  does  not  provide  any  powers  or  duties  for  either  of  these 
officers,  the  offices  no  longer  exist  From  this  it  is  argued 
that  the  provisions  of  the  charter  as  to  consolidation  of  cer- 
tain county  officers  are  no  longer  effective  because  such  con- 
solidation affects  directly  and  materially  the  powers  and 
duties  of  the  officer.  But  we  think  that  the  consequences 
thus  contended  for  do  not  follow.  Aa  we  have  above  sug- 
gested, the  powers  and  duties  pertaining  to  the  office  of  coro- 
ner are  not  affected  by  providing  that  the  person  appointed 
as  sheriff  shall  also  be  the  coroner.  Neither  do  we  see  any 
reason  for  holding  here  that  the  offices  of  county  purchasing 
agent  and  county  highway  commissioner  are  abolished  by 
this  amendment.  The  general  law  of  the  state  provides  for 
certain  county  officers,  among  whom  are  a  sheriff  and  a  coro- 
ner, and  *'such  other  officers  as  may  be  provided  by  law.'* 
(Pol.  Code,  sec.  4013.)  The  charter  of  San  Bernardino 
county  ia  a  law.  If  by  general  law  the  legislature  shall  here, 
after  prescribe  the  duties  of  a  county  purchasing  agent  or  of 
a  county  highway  commissioner,  such  designation  of  the  duties 
of  the  office  will  (under  the  above  quoted  amendment  of 
1915)  supersede  the  description  of  those  duties  as  now  con- 
tained in  the  charter.  In  the  meantime  the  designation  of 
those  duties  as  contained  in  the  charter  is  not  in  conflict  with 
any  general  law,  since  the  general  law  has  not  spoken  upon 
the  subject  For  these  reasons  we  do  not  agree  with  counsel 
for  plaintiff  in  their  contention  that  the  charter  is  no  longer 
of  any  effect  either  as  to  what  county  offices  exist  or  as  to 
how  they  shall  be  filled  or  as  to  what  shall  be  their  powers 
and  duties. 

Our  attention  is  directed  to  the  fact  that  in  sections  4017 
and  4018  of  the  Political  Code  it  has  been  enacted  that  boards 
of  supervisors  of  counties  may  by  ordinance  consolidate  the 
duties  of  certain  officers  named  in  section  4017,  and  that 
the  consolidation  of  the  duties  of  sheriff  and  coroner  is  not 
included  therein.  So  it  is  urged  that  the  effect  of  the  pro- 
vision of  the  charter  that  the  sheriff  shall  be  eoo-officio  coro- 
ner is  to  impose  upon  him  duties  not  imposed  upon  him  by 
general  law;  and  that  under  the  very  terms  of  the  1915 
amendment  the  powers  and  duties  of  sheriff  are  limited  to 
those  provided  by  general  law.    Some  light  may  be  thrown 
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upon  this  matter  by  referring  to  section  7%  of  article  XI 
of  the  state  constitution,  which  authorizes  the  framing  of 
charters  by  counties  for  their  own  government.  It  is  there- 
in provided  (subd.  4)  that  county  charters  shall  provide  "for 
the  powers  and  duties  of  boards  of  supervisors  and  all  other 
county  officers,  for  their  removal  and  far  the  consoUdaiion 
and  segregation  of  county  offices^  and  for  the  manner  of  fill- 
ing all  vacancies  occurring  therein;  provided,  that  the  provi- 
sions of  such  charters  relating  to  the  powers  and  duties  of 
boards  of  supervisors  and  all  other  county  officers  shall  be 
subject  to  and  controlled  by  general  laws."  Thus  it  is  seen 
that  when  the  1915  amendment  of  the  San  Bernardino 
County  charter  states  that  the  powers  and  duties  of  the 
county  officers  shall  be  such  as  are  or  may  be  provided  by 
general  law,  it  merely  repeats  in  substantially  the  same  words 
the  terms  of  the  constitution  on  the  same  subject.  There- 
fore, it  is  the  constitution  rather  than  the  charter  which 
constitutes  the  effective  declaration  of  law  upon  the  subject ; 
a  declaration  which  in  the  same  paragraph  above  quoted, 
of  the  constitution,  authorizes  county  charters  to  provide 
for  the  consolidation  of  county  offices.  Having  in  view  these 
provisions  of  the  constitution,  we  think  that  even  under  the 
charter  amendment  there  is  no  valid  ground  for  holding  that 
the  charter  provisions  with  respect  to  the  consolidation  of 
county  offices  are  now  superseded  by  the  terms  of  section 
4017  of  the  Political  Code  upon  the  same  subject 
The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[CIt.  Ko.  1029.    Tint  AppelUito  Distriet.— September  13,  1916.] 

CENTRAL  PACIFIC  RAILROAD  COMPANY  (a  Cor- 
poration),  Appellant,  ▼.  EUGENE  RILEY  (now  De- 
ceased, and  for  Whom  has  Been  Substituted  Daniel  E. 
Riley,  as  Administrator,  etc.).  Respondent 

Dismissal  of  AonoN— Faildbs  to  Pbosecxttb  With  Due  Diliobncx^ 
SnPUULffioH  Dropping  Cass  raoic  Calendar— Action  PboPERLT 
DisiasSKP. — ^An  action  at  israe  for  over  seTenteen  jears  and  not 
ia  the  fneantime  brought  to  trial,  Is  properly  dismissed  under  the 
proYXBions  of  section  588  of  the  Code  of  Civil  Procedure  for  fail- 
vrs  to  proseente  with  due  diligence,  although  the  parties  sixteen 
yesxB  previous  to  the  senriee  of  the  notice  of  the  motion  to  dismiss 
entered  into  a  stipulation  that  the  action  be  dropped  from  the 
salendar  to  be  reset  upon  notice. 

APPEAL  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  dismissing  an  action  for  lack  of  prosecution. 
T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Reddy,  Campbell  &  Metson,  Tom  M.  Bradley,  and  Harry 
B.  Leach,  for  Appellant. 

Powell  ft  Dow,  for  Respondent 

THE  COURT. — ^This  is  an  appeal  from  an  order  dismiss- 
ing an  action  for  lack  of  prosecution. 

The  action  was  commenced  in  January,  1896,  and  in 
March,  1897,  the  answer  of  the  defendant  was  filed.  After 
the  cause  had  thus  been  at  issue  for  over  seventeen  years  and 
not  having  been  in  the  meantime  brought  to  trial,  the  same 
on  motion  of  the  defendant  was  dismissed  for  failure  to 
prosecute  the  same  with  due  diligence. 

Section  583  of  the  Code  of  Civil  Procedure  provides  that: 
''Any  action  heretofore  or  hereafter  commenced  shall  be  dis- 
missed ...  on  motion  of  the  defendant,  after  due  notice  to 
plaintiff  or  by  the  court  on  its  own  motion,  unless  such  ac- 
tion is  brought  to  trial  within  five  years  after  the  defendant 
has  filed  his  answer,  except  where  the  parties  have  stipu- 
lated in  writing  that  the  time  may  be  extended," — and  the 


Digitized  by  VjOOQ IC 


Sept.  1916.]     Central  Pac.  B.  B.  Co.  v.  Bslmt.  895 

making  of  an  order  of  disnussal,  after  the  expiration  of  tlie 
five-year  period,  is  mandatory  upon  tlie  eourt  (Bamero  ▼. 
Snyder,  167  Cal.  216,  [138  Pac.  1002]). 

The  defendant  asserts  that  a  stipulation  entered  into  by 
the  parties  sixteen  years  before  the  notice  of  motion  to  dis- 
miss was  served  relieved  it  of  the  necessity  of  bringing  the 
action  to  trial  within  the  five  years.  The  stipulation  is  as 
follows: 

'*It  is  hereby  stipulated  that  the  trial  of  the  above  entitled 
action  be,  and  the  same  is  hereby  continued,  to  be  dropped 
from  the  calendar,  to  be  reset  on  notice,  subject  to  the  dis- 
cretion of  the  court,  and  a  trial  by  jury  is  hereby  waived." 
Dated  April  13,  A.  D.  1898. 

Under  the  terms  of  the  stipulation  the  case  was  dropped 
from  the  calendar,  to  be  reset  upon  notice,  and  it  was  in 
exactly  the  same  position  it  occupied  prior  to  the  time  when 
it  was  set,  and  subject  therefore  to  the  provisions  of 
section  583  of  the  Code  of  Civil  Procedure,  above  set  out 
There  is  nothing  in  the  stipulation  which  can  fairly  be  con- 
strued as  taking  the  case  out  of  the  operation  of  the  terms 
of  that  section.  After  the  case  was  dropped  from  the  calen- 
dar according  to  the  stipulation,  it  was  still  the  duly  of  the 
plaintiff  to  see  that  the  case  was  brought  to  trial.  {Kubli  v. 
Hawkeit,  89  Cal.  638,  [27  Pac  67] ;  Mowry  v.  Weisenhom, 
137  Cal.  110,  [69  Pac.  971].)^ 

The  order  is  affirmed. 
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[Ciy.  N08.  1937,  1938,  1939.    First  Appellate  District— September  13, 

1916.] 

STIMSON  CANAL  &  IRRIGATION  CO.  (a  Corporation), 
Respondent,  v.  LEMOORE  CANAL  &  IRRIGATION 
CO.  et  al.,  Appellants. 

STIMSON  CANAL  ft  IRRIGATION  CO.  et  al.,  Respondents, 
▼.  PEOPLE'S  DITCH  CO.  et  al.,  Appellants. 

CUTHBERT  BURRELL  CO.  et  al.,  Respondents,  ▼. 
PEOPLE'S  DITCH  CO.  (a  Corporation),  Appellant. 

OosTS — ^AonoN  iNvoLvmG  Watsb  Biohts — BRIGHT  ov  Plaintuv. — An 
aetion  concerning  water  rights  is  an  action  in  the  nature  of  a  suit 
to  quiet  title  to  real  property,  and  it  falls,  so  far  as  regards  costs, 
within  the  provisions  of  section  1022  of  the  Code  of  Civil  Pro- 
eedure,  which  declares  that  costs  are  allowed,  of  course,  to  the 
plaintiff  upon  a  judgment  in  his  favor  in  an  action  which  involves 
the  title  or  possession  of  real  estate. 

ID«— JUDGMENT  FOB  Pabt  ot  Dxmand — ^BiGHT  TO  CosTS. — ^In  an  action 
involving  water  rights,  where  the  plaintiff  recovers  a  judgment  for 
only  a  part  of  its  demand,  it  is  nevertheless  entitled  to  its  costs. 

APPEALS  from  orders  of  the  Superior  Court  of  Fresno 
County  denying  motions  to  strike  out  cost  bilL  Gteo.  E. 
Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  C.  Famsworth,  L.  L.  Cory,  and  H.  Scott  Jacobs,  for 
Appellants. 

Frank  H.  Short,  W.  A.  Sutherland,  and  M.  K  Harris,  for 
Bespondents. 

THE  COURT.— The  point  involved  in  the  three  cases 
above  entitled  is  identical,  and  they  may  be  considered  to- 
gether. 

The  judgment  in  each  case  quieted  the  plaintiff's  title  to 
certain  water  rights  subject  to  the  title  of  the  appellant,  and 
the  court  awarded  plaintiff  its  costs.  The  appellant  moved 
to  strike  out  the  plaintiff's  cost  bill.  From  the  order  in  each 
case  denying  the  motion  the  appeal  is  prosecuted. 
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It  is  conceded  that  the  action  concerning  as  it  does  the 
water  rights  of  the  parties  in  a  certain  river  in  Fresno 
County,  is  an  action  in  the  nature  of  a  suit  to  quiet  title  to 
real  property.  It  falls,  therefore,  so  far  as  regards  costs 
within  the  provisions  of  section  1022  of  the  Code  of  Civil 
Procedure,  which  declares  that  ''Costs  are  allowed  of  course 
to  the  plaintiff,  upon  a  judgment  in  his  favor,  in  the  follow- 
ing cases:  ...  5.  In  an  action  which  involves  the  title  or 
possession  of  real  estate.  .  •  .''  While  it  is  true  that  the 
plaintiff  did  not  receive  all  that  it  asked  for  in  its  complaint, 
nevertheless  it  recovered  a  judgment  for  part  of  its  de- 
mand, and  is  therefore  entitled  to  costs  {Hoyt  ▼.  Hart,  149 
Cal.  722,  731,  [87  Pac.  569] ;  F.  A.  Hihn  Co.  v.  City  of  Santa 
Crue,  24  Cal.  App.  365,  [141  Pac  391].)  In  each  case  the 
appellant  in  its  answer  also  claimed  the  right  to  divert  cer- 
tain quantities  of  water  from  said  river,  and  also  alleged 
that  its  rights  in  that  regard  were  prior  to  those  of  the  plain- 
tiff. It  also  recovered  judgment  for  part  of  what  it  claimed, 
and  perhaps  it  was  entitled  to  its  costs;  but  as  to  this  it  is 
sufficient  to  say  that  that  question  is  not,  before  us. 

The  order  in  each  of  the  cases  above  entitled  den3dng  ap- 
pellant's motion  to  strike  out  plaintiff's  cost  bill  is  tiierefore 
affirmeo* 


[Civ.  No.  1999.    Second  Appellato  Distriet.— September  18,  1916.] 

H,  C.  COLTON,  Respondent,  v.  EVAN  E.  ANDERSON 
et  al.,  Defendants;  J.  H.  RYCKMAN,  Appellant 

Promissory  Not»— Maturitt  of  Payment  of  First  Installmint  of 
Interest— Construction  of  Instrument— Action  not  Prema- 
turely Brought. — ^Under  the  terms  of  a  promissorj  note  dated 
F^braaiy  13,  1912,  "with  interest  from  November  1,  1911,  until 
paid,  at  the  rate  of  seven  per  cent  per  annum,  payable  semi- 
annuaUy,"  the  first  installment  of  interest  is  due  Maj  1,  1912,  and 
where  default  is  made  in  the  payment  of  such  interest,  and  the 
note  provides  that  the  whole  sum  of  principal  and  interest  shall 
become  due  at  the  option  of  the  holder  in  such  an  event,  an  action 
eommeneed  on  the  twenty-fuurth  day  of  June,  1912,  to  foreclose 
the  mortgage  given  to  secure  the  payment  of  such  note,  is  not 
prematurely  brought. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Paul  J.  McCormicky  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Harriman,  Byckman  &  Tuttle,  for  Appellant. 

EL  S.  BoUins,  for  Respondent. 

CONRET,  P.  J.— This  is  an  action  for  the  foreclosure  of  a 
mortgage.  The  mortgage  was  given  to  secure  the  payment 
of  two  notes  which  were  dated  February  13,  1912.  The  first 
note  was  for  seventeen  thousand  dollars  payable  on  or  before 
three  years  after  date:  **with  interest  from  November  1, 
1911,  until  paid,  at  the  rate  of  seven  per  cent  per  annum, 
payable  semi-annually ;  should  the  interest  not  be  so  paid,  it 
shall  become  a  part  of  the  principal  and  thereafter  bear  like 
interest  as  the  principal.  Should  default  be  made  in  the 
payment  of  any  installment  of  interest  when  due,  then  the 
whole  sum  of  principal  and  interest  shall  become  immediately 
due  and  payable  at  the  option  of  the  holder  of  this  note." 
The  other  note  was  for  five  hundred  dollars,  due  in  six 
months  from  date,  with  interest  from  November  1,  1911, 
payable  at  maturity.  No  interest  having  been  paid,  the 
plaintiff  on  June  24,  1912,  declared  the  whole  sum  of  prin- 
cipal and  interest  of  the  first  note  to  be  then  due  and  pay- 
able, and  filed  this  action  for  foreclosure  of  the  mortgage. 
By  supplemental  complaint  filed  August  21,  1912,  the  action 
was  made  to  include  the  second  note.  Judgment  by  default 
was  entered  against  the  defendants  Anderson,  makers  of  the 
notes  and  mortgage,  and  the  only  defense  presented  is  that 
of  defendant  Byckman,  who  purchased  a  part  of  the  prop- 
erty subject  to  the  lien  of  this  mortgage.  Defendant  Byck- 
man presents  this  appeal  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial. 

As  stated  in  the  brief  of  appellant,  the  only  point  involved 
in  this  ease  relates  to  his  contention  that  the  suit  was  pre- 
maturely brought.  As  to  this  we  are  of  the  opinion  that  the 
plaintiff  was  entitled  to  maintain  his  action  by  reason  of  non- 
payment of  the  interest  on  the  larger  note  on  May  1,  1912. 
The  statement  in  the  note  that  interest  was  to  be  paid  from 
November  1,  1911,  at  the  specified  rate,  "payable  semi-annu- 
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ally,''  clearly  made  the  first  installment  of  interest  dne  May 
1,  1912.  In  view  of  defendant's  claim  that  the  note  was  un- 
certain in  this  respect,  the  plaintiff  introduced  evidence 
which  shows  beyond  any  doubt  that  the  intention  of  the  par- 
ties was  in  accord  with  this  interpretation  of  their  note. 
But  we  base  our  decision  upon  the  note  itself  without  refer- 
ence to  such  extraneous  evidence. 

Appellant  set  up  in  his  answer  the  further  defense  that 
before  purchasing  the  lots  which  were  acquired  by  him  early 
in  May,  1912,  he  caused  inquiry  to  be  made  of  the  plaintiff 
as  to  the  time  when  the  interest  on  the  seventeen  thousand 
dollar  note  would  fall  due,  and  was  assured  by  the  plaintiff 
that  it  would  not  be  due  until  August  13th.  In  support  of 
this  defense  we  have  the  testimony  of  two  witnesses.  But 
they  are  contradicted  as  to  the  material  parts  thereof  by  the 
testimony  of  the  plaintiff.  Upon  this  evidence  the  court 
found  that  appellant  in  buying  the  lots  did  not  rely  upon  any 
statements  of  the  plaintiff  regarding  said  mortgage.  At  aU 
events,  under  our  construction  of  the  note  itself,  the  defense 
was  not  available  to  appellant. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Giy.  No.  1484.    Third  Appellate  I>istriet.--8eptember  18,  1918.] 

RICHMOND  DREDGING  COMPANY  (a  Corporation), 
Respondent,  v.  ATCHISON,  TOPBKA  &  SANTA  FB 
RAILWAY  COMPANY  (a  Corporation),  Appellant. 

CoNTaACT  roB  FnjJNG  m  Lamd— Beoovibt  of  Balanci  Dus— Plead- 
mo — ^Unwabkanted  Yesdict. — In  an  action  bj  a  dredging  com- 
pany fo  recover  the  balance  dne  for  material  furnished  and  work 
performed  under  a  contract  for  the  filling  in  of  a  tnct  of  land 
owned  bj  a  railroad  company,  the  jury  is  not  warranted  in  allow* 
ing  the  plaintiff  in  addition  to  the  number  of  eubie  yards  found  to 
have  been  deposited  multiplied  by  the  contract  price  per  eubie  yard, 
an  amount  based  upon  evidence  that  the  hardest  part  of  the  waA 
had  been  done  when  the  plaintiff  discontinued  the  work,  in  the 
absence  of  any  averment  in  the  complaint  authorizing  saeh  adA- 
tional  allowance. 
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Id. — Natubx  of  Wobk — ^liiECHANics*  LiSN  Law  Inappucable. — ^The 
fining  in  of  a  part  of  a  tract  of  land  of  fiftj  or  more  acres  belong- 
ing to  a  railroad  company,  having  for  its  principal  object  the 
location  and  opening  of  an  avenue  across  the  land  and  to  provide 
a  roadbed  to  which  the  line  of  another  railway  company  might  some- 
time be  removed  from  its  present  location  between  the  company's 
tracks  and  the  proposed  avenue,  is  not  within  the  provisions  of 
section  1188  of  the  Code  of  Civil  Proeedore  which  gives  a  lien 
to  "all  persons  .  .  .  performing  labor  upon,  or  furnishing  materials 
to  be  used  in  the  eonstructiouy  alteration,  addition  to,  or  repair, 
either  in  whole  or  in  part,  of  any  building  .  .  •  y  railroad,  wagon- 
road  or  other  structure,"  etc. 

Id. — NUMBEB    OF    CUBIO    TABDS    DEPOSITED— AOCXPTANd    OF    MONTHLY 

VOXJCHEBS. — Monthly  vouchers  made  out  by  the  defendant  showing 
the  estimated  amount  due  for  work  done  during  the  previous  month 
and,  as  provided  by  the  contract,  the  installment  of  seventy-^lve 
per  cent  due  and  twenty-five  per  cent  retained,  are  not  to  be  re- 
garded as  accounts  stated,  as  to  the  number  of  cubic  yards  actually 
deposited,  in  the  absence  of  any  evidence  other  than  a  receipt  signed 
by  the  plaintiff  at  the  bottom  of  each  voucher  for  the  amount 
thereof. 

Id.— Delay  in  Payment— Acgeptanob  of  Money  on  Ovebdue  Vouch- 
ees—  Lack  of  Estoppel. —  The  aceeptanee  of  money  on  such 
vouchers  at  dates  later  than  provided  in  the  contract,  without  pro- 
test, does  not  estop  the  plaintiff  from  denying  that  payment  for 
a  subsequent  month  was  not  tendered  in  time,  where  the  defendant 
was  notified  that  prompt  payment  must  be  made  in  the  future. 

Id.— Pleading — Damages — Failure  to  Maintain  Levees — Failure  to 
Consteuct  in  Time— Separate  Counts— Lack  of  Pebjxtdice. — In 
such  an  action  the  setting  up  as  separate  causes  of  action  alleged 
damages  for  failure  to  maintain  the  levees  necessary  to  impound 
the  material  deposited,  and  for  the  failure  to  have  the  levees  in 
readiness  at  the  time  promised,  is  not  prejudicial,  where  there  was 
evidence  sufficient  to  support  the  verdict  on  both  counts. 

Id.— Evidence— Letters— Lack  of  Pbeuminaby  Proof  of  Authen- 
ticity-Insufficient Ground  of  Beversal.- In  such  action,  the 
admission  in  evidence  of  certain  letters  purporting  to  have  been 
written  by  defendant's  engineer  in  charge  of  the  work,  which  to 
some  extent  conceded  the  defendant's  default  in  failing  to  construct 
the  levees  to  impound  the  material,  and  which  were  received  by  the 
president  of  the  plaintiff  company  through  the  mail,  without  pre- 
liminary proof  of  their  authenticity,  is  error,  but  not  so  prejudicial 
as  to  justify  a  reversal,  where  the  genuineness  of  the  letters  was 
not  challcTiged,  and  the  writer  and  the  recipient  were  both  present 
in  court,  and  the  latter  testified  that  he  received  the  letters  from 
the  former  through  the  mail. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County,  and  from  an  order  denying  a  new  trial. 
B.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  W.  Camp,  H.  D.  PiUsbury,  Piatt  Kent,  and  C.  R  Mc- 
Laughlin,  for  Appellant. 

Wm.  H.  H.  Hart,  and  Prank  W.  Hooper,  for  Bespondent. 

CHIPMAN,  P.  J. — ^The  action  is  for  damages  arising  out  of 
a  written  contract  of  date  January  31,  1910,  between  defend- 
ant as  first  party,  plaintiflp  as  second  party,  and  East  Shore 
&  Suburban  Bailway  Company,  third  party.  This  latter 
company  is  not  made  a  party  to  the  action. 

Defendant  is  the  owner  of  a  tract  of  land  situated  in  the 
city  of  Bichmond,  Contra  Costa  County,  and  was  desirous  of 
having  **said  land  filled  in  as  herein  (by  the  contract)  pro- 
vided.*' The  area  to  be  filled  is  particularly  described  in  the 
contract ;  the  cubic  measurement  of  said  area  as  stated  in  the 
contract  was  ^^  estimated  at  approximately  two  hundred  and 
twenty  thousand  yards,"  and  *'the  second  party  agrees  to 
fill,  at  the  rate  of  fifteen  cents  per  cubic  yard,  within  the  area 
described."  A  map  was  attached  to  the  contract  as  part 
thereof  showing  the  area  to  be  filled  and  other  facts. 

Defendant  was  to  pay  plaintiff  on  "the  15th  day  of  each 
month,  for  the  work  done  during  the  preceding  month,  sev- 
enty-five per  cent  of  the  amount  estimated  by  the  engineer 
of  the  first  party  to  have  been  earned  by  the  second  party 
during  such  preceding  month  and  the  first  party  will  retain 
the  remaining  twenty-five  per  cent  of  all  monthly  estimates 
of  work  done  until  thirty-five  days  after  the  completion  and 
acceptance  by  the  first  party,  of  the  work  herein  agreed  to  be 
performed.  .  .  .  The  first  party  is  to  construct  and  maintain 
any  and  all  levees  north  of  Ohio  street  necessary  or  proper  to 
impound  the  material  deposited  on  the  area  hereinabove  de- 
scribed as  lying  north  of  said  Ohio  street ;  also  such  levees  as 
may  be  necessary  to  protect  its  main  line  between  Ohio  street 
and  Richmond  avenue." 

Plaintiff's  claim  is  presented  in  four  causes  of  action.  By 
the  first  cause  of  action  it  is  alleged  that  plaintiff  entered 
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upon  the  work  pursuant  to  the  contract  and  gave  the  bond 
specified  therein  and  continued  the  work  '^up  to  on  or  about 
the  17th  day  of  August,  1910";  that  the  work  performed  and 
material  furnished  "was  accepted  by  the  defendant  as  hav- 
ing been  done  and  supplied  in  a  workmanlike  manner  and  in 
accordance  with  the  terms  of  said  contract";  that  defendant 
refused  to  pay  plaintiff  for  its  said  services  and  material  fur- 
nished by  plaintiff  **  during  the  month  of  July,  1910,  or  any 
part  of  said  money,  and  in  accordance  with  the  terms  of  said 
contract,  and  by  so  refusing  and  neglecting  to  pay  such 
money,  defendant  rendered,  caused,  and  made  it  impossible 
for  the  plaintiff  to  further  continue  performance  under  the 
contract ;  and  on  or  about  the  17th  day  of  August,  1910,  the 
plaintiff  without  fault  on  its  part,  did  discontinue  and  sus- 
pend work  under  said  contract,  although  plaintiff  was  fully 
equipped  and  prepared  to  continue  such  work  and  had  ex- 
pended a  large  amount  of  money  for  materials  and  supplies 
necessary  to  complete  the  same" ;  whereupon  on  said  last-men- 
tioned day,  "plaintiff  notified  the  defendant  that  plaintiff 
would  perform  no  further  work  under  said  contract  be- 
cause of  defendant's  neglect  and  refusal  to  pay  to  the  plain- 
tiff in  accordance  with  the  terms  of  said  contract  the  amount 
due,  owing  and  coming  to  the  plaintiff  from  the  defendant  for 
the  work  and  services  theretofore  performed  and  labor  and 
material  theretofore  supplied  under  said  contract";  that 
plaintiff  furnished  material  and  performed  work  under  said 
contract  and  in  accordance  with  its  terms  of  the  value  of 
$46,575,  no  part  of  which  has  been  paid  to  plaintiff  except  the 
sum  of  $10,575,  and  there  is  now  due  and  owing  plaintiff 
from  defendant  the  sum  of  thirty-six  thousand  dollars. 

The  second  cause  of  action  is  for  "work  and  labor  and 
services  heretofore  performed  and  material  furnished  and 
supplied  by  plaintiff  for  the  defendant  at  the  special  instance 
and  request  of  defendant." 

In  the  third  cause  of  action  the  making  of  the  contract  is 
alleged;  furthermore,  that  the  defendant  undertook  to  build 
the  levees  called  for  in  said  contract,  but  that  it  constructed 
said  levees  in  such  a  negligent  and  imperfect  manner  as  that 
they  failed  to  hold  or  impound  the  material  deposited  on  the 
said  area  by  plaintiff  to  the  great  damage  of  plaintiff;  that 
by  reason  thereof  the  defendant  so  delayed  and  embarrassed 
plaintiff  as  to  camse  plaintiff  to  suspend  the  entire  work  un- 
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der  said  contract,  and  large  amounts  of  material  deposited 
on  said  area  by  plaintiff  were  not  held  or  impounded  thereon ; 
that  by  reason  of  defendant's  said  default,  plaintiff  was  com- 
pelled to  keep  its  working  forces  idle  for  long  periods  of  time 
and  to  pay  wages  to  its  employees  and  rent  for  a  dredger  used 
by  plaintiff,  all  to  the  loss  and  damage  of  said  plaintiff  in  the 
sum  of  $6,818.81. 

As  a  fourth  cause  of  action  the  contract  is  pleaded  and  it 
is  alleged  that  plaintiff  on  February  12,  1910,  notified  de- 
fendant that  plaintiff  would  be  ready  to  commence  operation 
under  said  contract  as  soon  as  the  necessary  levees  were  con- 
structed to  impound  the  material  to  be  dredged  and  defend- 
ant, on  or  about  February  15,  1910,  notified  plaintiff  that 
proper  levees  would  be  constructed  on  or  before  February 
20,  1910;  that  on  said  last-named  date  plaintiff  hired  a 
dredger  at  large  expense  and  placed  it  in  position  to  enter 
upon  said  work  together  with  a  full  crew  of  men  to  operate 
the  same  and  was  in  readiness  to  commence  work  on  February 
25th;  that  defendant  failed  and  neglected  to  construct  the 
levees  necessary  to  impound  the  material  to  be  deposited  un- 
til March  10,  1910,  and  thus  prevented  plaintiff  from  com- 
mencing operations  under  said  contract  until  March  10,  1910, 
to  its  damage  in  the  sum  of  three  thousand  dollars. 

In  the  prayer  plaintiff  asks  judgment  for  thirty-six  thou- 
sand dollars,  the  amount  claimed  in  the  first  and  second 
causes  of  action,  and  interest  from  August  15,  1910;  for  the 
further  sum  of  $16,818,  the  amount  claimed  in  the  third  cause 
of  action ;  and  for  the  further  sum  of  three  thousand  dollars, 
the  amount  claimed  in  the  fourth  cause  of  action. 

In  its  answer  to  the  first  cause  of  action  defendant  denies 
most  of  its  averments ;  alleges  that  it  mailed  at  Los  Angeles 
vouchers  for  work  done  by  plaintiff,  to  wit,  for  March,  on 
April  21,  1910;  for  April,  on  May  21;  for  May,  on  June  21, 
and  for  June  on  July  20, 1910,  amounting  in  all  to  $10,596.53, 
and  that  plaintiff  accepted  the  said  payments  and  that  on  or 
about  August  17,  1910,  defendant  offered  to  pay  plaintiff  the 
amount  found  to  be  due  for  work  performed  and  materials 
furnished  for  the  month  of  July,  but  plaintiff  refused  and 
still  refuses  to  accept  the  same ;  alleges  that  at  the  time  of  the 
abandonment  of  said  contract  by  plaintiff  the  value  of  the 
work  done  and  materials  furnished  by  it  was  the  sum  of 
$21,978.80  and  not  the  sum  of  $46,575  as  set  forth  in  the  com- 
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plaint;  denies  that  there  ia  any  sum  due  and  owing  plaintiff 
save  and  except  the  sum  of  $3,387.57;  that  there  was  due 
plaintiff  for  July  the  sum  of  $4,080,  which  sum  defendant 
tendered  plaintiff  and  was  refused,  and  that  there  is  due 
plaintiff  for  work  done  and  materials  furnished  from  August 
1  to  August  17,  1910,  the  sum  of  $1,837.57 ;  that  said  contract 
was  signed,  and  delivered  on  March  3, 1910,  and  not  on  Janu- 
ary 31,  1910,  as  alleged  in  the  complaint. 

Answering  the  second  cause  of  action,  defendant  alleges 
that  there  is  due  plaintiff  from  defendant  the  sum  of  $3,387.57 
and  no  more. 

Answering  the  third  cause  of  action  defendant  denies  that 
it  has  failed  to  perform  the  contract  and  alleges  failure  of 
plaintiff  to  evenly  distribute  the  material  dredged,  and  that 
plaintiff  so  negligently  filled  said  area  that  the  embankments 
constructed  by  defendant  were  thereby  caused  to  break  and 
give  way  and  the  progress  of  the  work  was  thereby  delayed. 

For  answer  to  the  fourth  cause  of  action,  denies  the  aver- 
ments of  the  complaint  and  avers  that  by  the  terms  of  the 
contract  it  was  agreed  that  plaintiff  should  begin  work  there- 
under not  later  tiian  April  1,  1910,  and  alleges  the  construc- 
tion of  the  levees  by  defendant  as  called  for  in  the  contract. 

By  way  of  counterclaim  alleges  that  plaintiff  and  defend- 
ant entered  into  a  written  contract  on  or  about  March  3, 
1910,  which  provided  that  the  work  should  be  done  and  com- 
pleted on  or  before  October  1,  1910;  that  plaintiff  failed  to 
complete  said  work  and  it  still  remains  uncompleted  to 
defendant's  damage  in  the  sum  of  thirty  thousand  dollars. 

For  further  and  distinct  defense  alleges  the  contract  at- 
tached to  plaintiff's  complaint;  that  defendant  made  pay- 
ments monthly  as  therein  provided  for  and  plaintiff  received 
the  same  except  the  voucher  for  the  month  of  July,  1910, 
which  plaintiff  "returned  without  cashing  the  same";  that 
by  accepting  said  vouchers  and  payments  for  the  months  of 
March,  April,  May,  and  June,  for  said  work  plaintiff  ''is 
estopped  from  denying  that  said  work  was  done  and  per- 
formed in  accordance  with  said  contract  or  from  denying  that 
said  contract  was  at  all  said  times  and  now  is  in  full  force 
and  effect." 

For  a  further  defense  alleges  that  ''the  estimate  of  the  en- 
gineer was  a  condition  precedent  to  the  making  of  such  pay- 
ment/' and  defendant  was  unable  to  obtain  the  estimates  in 
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time  to  fumisli  its  voucher  '^  until  after  the  15th  day  of  the 
month  upon  which  the  payment  was  to  have  been  made,"  and 
that  defendant  was  not  in  default  in  respect  of  March  pay- 
ment; that  on  September  1, 1910,  and  before  payments  could 
be  made  under  aaid  contract,  defendant  was  served  with  an 
attachment  in  an  action  wherein  plaintiff  was  defendant  and 
by  reason  thereof  defendant  has  been  prevented  from  making 
any  further  payments. 

For  further  defense  alleges  that  under  the  terms  of  said 
contract  the  payment  to  be  made  thereunder  is  largely  in  ex- 
cess of  one  thousand  dollars  and  said  contract  has  never  been 
recorded  in  the  office  of  the  county  recorder  of  Contra  Costa 
County,  and  by  reason  thereof  is  wholly  void. 

The  cause  was  tried  with  the  assistance  of  a  jury  and  de- 
fendant submitted  certain  interrogatories  which,  with  their 
answers,  follow: 

''1.  How  much  do  you  find  from  the  evidence  the  defend- 
ant has  paid  to  the  plaintiff  for  work  done  under  the  contract 
described  in  plaintiff's  complaint t    Answer:  $10,575. 

**2.  How  many  cubic  yards  of  earth  do  you  find  from  the 
evidence  was  deposited  upon  the  entire  area  described  in  the 
contract  that  remained  there t    Answer:  181,500  cu.  yards. 

*'3.  How  many  cubic  yards  of  earth  do  you  find  from  the 
evidence  was  deposited  by  the  plaintiff  outside  the  area  de- 
scribed in  the  contract  resulting  from  overflow  through 
breaks  in  the  levees t    Answer:  1,000  cu.  yards. 

''4.  When  was  the  contract  described  in  plaintiff's  com- 
plaint signed  and  delivered  by  the  East  Shore  &  Suburban 
Railway  Company!  Answer:  On  or  about  the  3d  of  March, 
1910. 

**6.  If  you  find  for  the  plaintiff,  how  much  do  you  allow 
upon  the  first  cause  of  action,  described  in  plaintiff's  com- 
plaint t    Answer :  $19,773. 

**7.  If  you  find  for  the  plaintiff,  how  much  do  you  allow 
upon  the  second  cause  of  action  in  plaintiff's  complaint t 
Answer:  Nothing. 

**8.  If  you  find  for  the  plaintiff,  how  much  do  you  allow 
upon  the  third  cause  of  action  in  plaintiff's  complaint t 
Answer:  $5,476.50. 

**9.  If  you  find  for  the  plaintiff,  how  much  do  you  allow 
upon  the  fourth  cause  of  action  in  plaintiff's  complaint? 
Answer ;  $675. 
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''10.  Do  you  allow  the  defendant  any  sum  for  damages, 
as  set  forth  in  the  answer,  and  counter-claim,  and  if  so,  how 
mncht    Answer:  Nothing. '* 

Judgment  was  accordingly  entered  in  favor  of  plaintiff  for 
the  sum  of  $25,925,  from  which  and  from  the  order  denying 
its  motion  for  a  new  trial,  defendant  appeals. 

1.  Appellant  contends,  first,  that  the  amount  found  by  the 
special  verdict  under  the  first  cause  of  action,  to  wit,  $19,773 
(interrogatory  6),  was  excessive  to  the  extent  of  $3,123.  That 
conclusion  is  thus  reached: 

181,500  cu.  yards  found  by  the  jury  to  have  been 
deposited  on  the  ground  (interrogatory  2)  at 
the  contract  price  of  15c  per  cu.  yard,  equals.  .$27,225.00 
Amount  paid  plaintiff  as  found  by  the  jury.  • . .     10,575.00 


Bal.  due $16,650.00 

Respondent  replies  that  the  interrogatory  called  for  the 
cubic  yards  ''deposited  upon  the  entire  area  described  in  the 
contract  that  remained  there/'  and  that  appellant  has  over- 
looked the  latter  part  of  the  interrogatory ;  that  the  jury  in 
reply  to  it  had  the  right  to  take  into  consideration  all  the 
materials  deposited  upon  the  described  area,  including  that 
which  escaped  because  of  insufficient  levees.  To  meet  this 
reply  appellant  calls  attention  to  interrogatory  3  which  was 
the  finding  of  the  jury  that  the  quantity  of  earth  deposited 
outside  of  the  area  "resulting  from  overflow  through  breaks 
in  the  levees,"  was  one  thousand  cubic  yards.  If  this  can  be 
held  to  be  the  amount  of  earth  which  escaped  from  the  desig- 
nated area  and  should  be  considered  as  earth  that  did  not 
"remain  there,"  it  would  add  but  $150  and  the  excess  would 
still  be  $2,973.  It  is  not  claimed  by  plaintiff  that  it  de- 
posited, or  had  the  right  to  deposit,  earth  outside  the  area. 
Its  claim  is  that  where  earth  deposited  in  the  described  area 
escaped  for  lack  of  sufficient  levees,  it  should  be  compensated 
therefor.  Appellant's  answer  is  that  the  jury  having  found 
the  extent  of  this  overflow,  the  damages  are  measured  by  the 
contract  price  of  fifteen  cents  per  cubic  yard. 

Respondent,  however,  makes  the  further  contention  as 
borne  out  by  the  evidence,  that  the  work  done  previous  to  its 
suspension,  was  the  hardest  and  most  expensive  part  of  the 
dredging  work,  and  "the  jury  had  a  right  to  take  this  fact 
into  consideration  in  arriving  at  the  amount  which  respond- 
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ent  had  earned  tinder  the  contract  mentioned  in  the  first 
cause  of  action. '* 

No  special  damages  are  alleged  in  the  first  cause  of  action. 
The  averments  are  that  plaintiff  entered  upon  the  work  *' pur- 
suant to  the  terms  of  said  contract  and  continued  on  the  work 
provided  for  in  and  by  said  contract  up  to  on  or  about  the 
17th  day  of  August,  1910."  It  is  further  alleged  "that  all 
the  said  work  and  labor  and  service  done  and  performed  aud 
all  material  supplied  by  said  plaintiff  was  done  and  per- 
formed and  supplied  strictly  in  accordance  with  the  terms 
of  said  contract  and  was  accepted  by  the  defendant  as  hav- 
ing been  done  in  a  workmanlike  manner  and  in  accordance 
with  the  terms  of  said  contract"  The  second  count  was  on 
qucmium  meruit  but  the  jury  found  that  there  was  nothing 
due  on  the  second  cause  of  action.     (Interrogatory  7.) 

Special  damages  were  alleged  in  the  third  count  for  de- 
fendant's failure  to  construct  necessary  levees  and  the  conse- 
quent damages  for  which  the  jury  allowed  $5,476.50,  and  in 
the  fourth  count  special  damages  were  alleged  for  defend- 
ant's neglect  in  not  having  levees  constructed  at  the  time 
promised,  and  hence  the  additional  cost  to  plaintiff  by  reason 
of  expenses  incurred  while  thus  delayed  in  the  work.  For 
this  the  jury  allowed  plaintiff  $675.50.  These  three  items 
make  up  the  exact  sum  found  by  the  general  verdict. 

It  seems  to  ns  that  there  is  no  allegation  in  the  first  c^use 
of  action  which  can  be  made  the  basis  for  damages  other  than 
as  provided  for  by  the  contract,  and  the  agreement  there  is  to 
pay  fifteen  cents  per  cubic  yard  for  earth  deposited  under  the 
contract.  The  number  of  cubic  yards  was  found  by  the  jury 
and  the  contract  fixed  the  price  to  be  paid.  We  can  discover 
no  averment  in  the  first  cause  of  action  which  would  authorize 
the  jury  to  add  as  further  damages  an  amount  based  upon 
evidence  "that  the  hardest  part  of  the  work  had  been  done" 
when  plaintiff  quit  the  job.  It  was  expressly  alleged  that  the 
work  was  done  "strictly  in  accordance  with  the  terms  of  said 
contract,"  and  was  "accepted  by  the  defendants  as  having 
been  done  in  accordance  with  the  terms  of  said  contract." 
It  was  held  in  California  Wine  Assn.  v.  Commercial  Union 
Fire  Ins.  Co.,  159  Cal.  49,  52,  [112  Pac.  858],  that  "the 
special  verdicts  absolutely  control  the  general  verdict";  Napa 
Valley  Packing  Co.  v.  San  Fraticisco  Relief  and  Red  Cross 
Funds,  16  Cal.  App.  461,  [118  Pac.  469].    It  seems  to  us 
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quite  dear  that  the  special  verdicts  were  addressed  directly  to 
the  issues  in  the  case  and  responded  specifically  to  each  of  the 
causes  of  action.  These  several  answers  to  interrogatories  or 
special  verdicts  constituted  the  basis  of  the  general  verdict, 
and  if  any  one  of  these  answers  or  special  verdicts  was  un- 
supported by  the  evidence  the  general  verdict  cannot  stand. 

The  special  verdict  upon  the  first  cause  of  action  is  not 
supported  by  the  evidence.  The  contract  provided  that 
plaintiff  was  to  be  paid  fifteen  cents  per  cubic  yard  for  earth 
deposited  by  it,  and  the  jury  found  the  number  of  cubic  yards 
deposited  both  within  and  without  the  area.  The  exact  dam- 
age, therefore,  under  the  first  cause  of  action,  may  be  ascer- 
tained by  a  simple  example  in  multiplication,  and  we  see  no 
reason  why  this  may  not  be  resorted  to  as  showing  the  amount 
of  plaintiff's  damage  under  the  first  cause  of  action.  The 
contract  price  for  depositing  181,500-j-l,000  cubic  yards  of 
earth  at  fifteen  cents  per  cubic  yard  will  give  the  amount  of 
plaintiff's  damages — $27,375.  Deducting  payments  made  of 
$10,575  leaves  $16,800,  the  amount  due  upon  the  first  cause 
of  action.  This  amount  added  to  the  findings  under  the 
third  and  fourth  causes  of  action,  to  wit,  $5,476.50  and 
$675.50  makes  in  all  the  sum  of  $22,952,  instead  of  $25,925. 

2.  Appellant  claims  that  the  work  was  of  such  character 
us  to  bring  the  contract  within  the  provisions  of  section  1183 
of  the  mechanics'  lien  law,  and  as  the  contract  was  not  re- 
corded it  was  void,  and  plaintiff's  only  remedy  was  in  an 
action  on  quantum  meruit  for  the  value  of  the  labor  and 
material  furnished,  and  the  contract  price  will  be  taken  as 
the  basis  for  recovering  damages  which  brings  the  same  re- 
sult as  above  shown.  (LaicUaw  v.  Marye,  133  Cal.  170,  [65 
Pac.  391] ;  Condon  v.  DonoJiue,  160  Cal.  749,  [118  Pac.  113].) 

It  is  claimed  further,  however,  that  plaintiff's  recovery 
being  limited  to  the  contract  price  as  above  claimed,  the  ver- 
dict was  against  law  because  the  jury  awarded  recovery  on 
counts  under  which  plaintiff  was  entitled  to  nothing  (counts 
3  and  4),  and  was  denied  recovery  on  count  2,  the  only  one 
under  which  plaintiff  had  any  legal  ground  for  a  verdict  in 
its  favor. 

We  cannot  accept  appellant's  claim  that  the  mechanics' 
lien  law  is  applicable.  The  area  to  be  filled  was  part  of  a 
tract  of  fifty  or  more  acres,  the  property  of  defendant.  As 
near  as  we  can  determine  from  the  provisions  of  the  contract 
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and  from  the  map  made  part  thereof,  defendant's  principal 
object  was  to  locate  and  open  an  avenue,  called  Ashland  Ave- 
nue, across  defendant's  land,  and  provide  a  roadbed  to  which 
the  line  of  the  East  Shore  &  Suburban  Railroad  Company 
might  sometime  be  removed  from  its  present  location  between 
the  defendant's  track  and  the  proposed  Ashland  Avenue. 
Just  why  this  was  deemed  necessary  or  advisable  does  not 
appear.  The  contract  reads:  ''The  third  party  (Suburban 
Railway)  agrees  that  upon  the  filling  in  of  said  Ashland  Ave- 
nue to  grade,  as  hereinabove  provided,  the  first  party  shall 
have  the  right  to  remove  the  tracks  of  the  third  party  now 
situated  in  part  on  the  area  to  be  filled  in  under  this  contract 
in  the  following  manner:  [describing  the  route  or  new  loca- 
tion of  the  suburban  track].  .  .  .  The  cost  of  the  removal 
and  the  relocation  of  said  line  is  to  be  borne  wholly  by  first 
party,"  etc.  We  do  not  think  that  this  work  can  reasonably 
be  held  to  fall  within  the  provisions  of  section  1183  of  the 
Code  of  Civil  Procedure  which  gives  a  lien  to  ''all  persons 
.  •  .  performing  labor  upon  or  furnishing  materials  to  be 
used  in  the  construction,  alteration,  addition  to,  or  repair, 
either  in  whole  or  in  part,  of  any  building  ...»  railroad, 
wagon-road  or  other  structure,"  etc.  There  is  no  evidence 
tending  to  show  that  defendant  intended  to  make  any  present 
use  of  this  filled-in  ground  for  the  extension  or  relocation  of 
its  tracks.  The  moving  of  the  suburban  railway  company's 
track  to  another  location  cannot  be  said  to  be  the  "con- 
struction, alteration,  addition  to,  or  repair,  ...  of"  defend- 
ant's railroad,  or  to  be  a  "structure"  connected  with  said  rail- 
road. It  did  not  appear  that  the  fill  was  necessary  to  the  opera- 
tion of  defendant's  road,  or  for  stations,  roundhouses,  shops, 
and  the  like  which  have  been  held  to  be  included  in  the  term 
"railway." 

3.  We  do  not  think  that  the  monthly  vouchers  made  out 
by  defendant  showing  the  estimated  amount  due  for  work 
done  during  the  previous  month,  the  installment  of  seventy- 
five  per  cent  due,  and  the  twenty-five  per  cent  retained  as 
provided  in  the  contract,  can  be  regarded  as  accounts  stated. 
Appellant  claims  that  "the  parties  were  bound  thereby  and 
no  recovery  can  be  had  except  for  the  unpaid  balance." 
There  were  four  of  these  for  the  months  of  March,  April, 
May,  and  June,  respectively.  The  first  one  states  the  esti- 
mated number  of  cubic  "yards  dredger  filling,"  but  the 
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others  give  only  the  estimated  amount  of  money  due,  the 
result  of  former  accounta  being  carried  forward  in  successiye 
accounts.  At  the  bottom  of  each  is  a  receipt  signed  by 
plaintiff  for  the  amount  of  the  voucher.  Beyond  this  there 
is  nothing  to  show  that  they  were  in  effect  new  agreements 
or  contained  the  elements  constituting  an  account  stated,  or 
that  they  wereintendedasasettlementof  the  number  of  cubic 
yards  actually  deposited. 

4.  Nor  do  we  think  that  because  plaintiff  received  money  on 
these  vouchers  at  dates  later  than  the  15th  of  each  month 
without  protest,  it  is  estopped  to  deny  that  payment  for  July 
was  not  tendered  in  time.  There  might  be  force  in  this  con- 
tention had  plaintiff  failed  to  notify  defendant  that  prompt 
payment  must  be  made  in  the  future.  On  August  10,  1910, 
plaintiff  wrote  defendant  as  follows:  *' Because  of  the  fact 
that  our  contract  with  you  allows  you  to  retain  25%  of  the 
money  we  have  earned  and  because  of  the  fact  that  your 
engineer  persists  in  underestimating  the  amount  of  material 
delivered  it  is  absolutely  necessary  that  we  should  receive 
your  check  for  the  material  delivered  during  the  preceding 
month  on  the  15th  as  our  contract  specifies.  Heretofore 
your  check  has  arrived  anywhere  from  the  23rd  to  the  30th 
of  the  month  instead  of  on  the  15th.  Our  contract  with  the 
power  company  compels  us  to  pay  for  the  current  used  on 
the  15tL  Unless  we  pay  our  bill  the  current  will  be  shut 
off  and  we  will  be  caused  both  damage  and  delay  therefore 
we  must  demand  that  we  be  paid  as  per  contract  on  the 
15th."  Notwithstanding  this  demand,  defendant  did  not 
offer  to  pay  for  the  July  work  as  demanded  and  on  August 
17,  1910,  plaintiff  notified  defendant  in  writing  that  plaintiff 
considered  itself  released  from  ''further  performance  under 
said  agreement,''  and  demanded  payment  for  the  work  and 
services  performed.  The  failure  to  make  the  payir&ent  de- 
manded in  compliance  with  the  terms  of  the  contract  was  a 
substantial  breach  thereof,  and  justified  the  plaintiff  in  not 
proceeding  further.  (San  Francisco  Bridge  Co.  v.  Dumbar- 
ion  L.  dk  I.  Co.,  119  Cal.  272,  [51  Pac.  835] ;  Woodruff  Co.  v. 
Exchange  Realty  Co.,  21  Cal.  App.  607,  [132  Pac.  598]; 
American-Hawaiian  Eng.  dk  Con.  Co.  v.  Butler,  165  Cal. 
497,  [Ann.  Cas.  1916C,  44,  133  Pac.  280].) 

5.  It  is  urged  that  the  third  cause  of  action  included  every 
element  of  damage  which  could  accrue  from  the  breach  of 
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the  contract,  and  that  the  damages  were  duplicated  by  rea- 
son of  damages  also  being  awarded  under  the  fourth  cause 
of  action;  that  a  party  cannot  split  up  a  single  cause  of  ac- 
tion and  maintain  separate  actions  thereon;  that  damages 
arising  from  a  single  wrong,  though  at  different  times,  make 
but  one  cause  of  action.  (Hall  v.  SussJcind,  109  Cal.  209, 
[41  Pac.  1012].) 

This  rule  of  pleading  was  not  invoked  by  demurrer  nor 
was  it  raised  at  the  trial  Doubtless  the  facts  constituting 
the  damages  could  have  been  set  up  in  a  single  count  and 
probably  should  have  been,  but  we  cannot  see  that  defend- 
ant suffered  prejudice  by  plaintiff's  failure  to  do  so.  The 
third  cause  of  action  was  grounded  on  defendant's  failure  to 
maintain  the  levees  necessary  to  impound  the  material  depos- 
ited, thus  causing  suspension  of  work  by  plaintiff.  The 
fourth  cause  of  action  was  grounded  on  defendant's  failure 
to  have  the  levees  in  readiness  at  the  time  defendant  prom- 
ised. There  was  evidence  suCicient  to  support  the  verdict 
on  both  of  these  counts. 

6.  The  only  remaining  error  assigned  as  prejudicial  relates 
to  the  admission  in  evidence  of  certain  letters  purporting  to 
have  been  written  by  Mr.  Ball,  defendant's  engineer  in 
charge  of  the  work.  The  testimony  was  conflicting  as  to  the 
failure  of  defendant  to  construct  the  levees  to  impound  the 
material.  There  were  two  of  these  letters  dated  respectivelj^ 
May  2  (exhibit  4),  and  May  13,  1910  (exhibit  8),  each  pur- 
porting to  be  signed  **B.  B.  Ball,  Division  Engineer."  The 
letter  of  May  2d  refers  to  a  conversation  previously  had  with 
plaintiff,  and  plaintiff  answered  this  letter  on  May  3d  (ex- 
hibit 5) ;  the  letter  of  May  13th  (exhibit  8)  refers  to  defend- 
ant's letter  of  May  12th,  and  all  of  them  dealing  with  the 
matter  of  these  levees,  and  defendant's  letters  to  some  extent 
conceding  defendant's  default.  The  letters  were  produced  in 
court  by  witness  Cutting,  president  of  plaintiff  company, 
who  testified  that  he  received  these  letters  in  due  course 
through  the  United  States  mail.  It  appeared  that  on  Satur- 
day, Mr.  Cutting  had  a  conversation  with  Mr.  Ball  and  that 
the  letter  of  May  2d  (exhibit  4)  was  in  response  to  this  con- 
versation and  to  which  plaintiff  replied  on  May  3d.  De- 
fendant's letter  of  May  12th  was  answered  by  plaintiff  by 
letter  the  next  day.  Witness  Cutting  did  not  testify  to  the 
handwriting  of  Mr.  Ball  nor  that  he  knew  his  signature,  nor 
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tliat  he  saw  either  of  the  Ball  letters  written,  nor  that  he 
was  a  subscribing  witness  thereto.  On  these  grounds  defend- 
ant objected,  and  it  is  now  urged  that  the  letters  were  not 
properly  identified.  Appellant  relies  upon  the  rule  as  stated 
in  People  v.  Le  Doux,  155  Cal.  535,  550,  [102  Pac.  517], 
''Where  not  acknowledged,  a  private  writing  must  be  proved 
in  one  of  three  ways:  by  anyone  who  saw  the  writing  exe- 
cuted, or  by  evidence  of  the  genuineness  of  the  handwriting 
of  the  maker,  or  by  a  subscribing  witness.  (Code  Civ.  Proc., 
sec.  1940.)  Such  execution  must  be  shown  before  it  is  en- 
titled to  admission.  (Sinclaire  v.  Wood,  8  Cal.  98.) "  Mr. 
Jones  states  the  rule  thus:  ''Before  letters  are  received  ii 
evidence  there  must  be,  as  in  the  case  of  other  documents, 
some  proof  of  their  genuineness.  This  ia  not  proved  by  tht 
mere  fact  that  the  letter  is  received  by  mail,  when  the  signa^ 
ture  is  not  proved."     (Jones  on  Evidence,  2d  ed.,  see.  583.) 

The  evidence  shows  that  Mr.  Ball  and  Mr.  Cutting  were  in 
frequent,  almost  daily,  communication  in  connection  with  the 
very  matters  the  subject  of  the  letters;  sometimes  their  dif- 
ferences were  made  known  in  conversations  and  sometimes  in 
letters.  The  evidence  showed  that  the  parties  acted  upon  the 
suggestions  in  exchanged  letters.  The  genuineness  of  Mr. 
Bairs  letters  was  not  challenged.  He  was  a  witness  and  m 
court  and  could  have  disclaimed  writing  them.  Cutting  no 
doubt  was  familiar  with  Ball's  handwriting  and  his  testi- 
mony: "That  is  a  letter  I  received  from  Mr.  Ball  on  Monday, 
the  2d  day  of  May,  1910,  through  the  mail"  (referrizig  to 
exhibit  4) ;  again,  "that  is  a  letter  received  by  me,  received 
from  Mr.  Ball,  Division  Engineer,  Santa  Fe  Railroad'"  (ex- 
hibit 8),  we  think,  under  the  circumstances,  was  more  than  a 
mere  conclusion  of  the  witness.  It  was  stated  in  Verzan  v. 
McGregor,  23  Cal.  839,  843:  "It  is  often  the  case  that  the 
main  question  in  controversy  is  the  execution  and  authen- 
ticity of  the  instrument.  And  the  rule  is,  that  if  there  be 
no  evidence  of  authenticity,  the  instrument  cannot  be  read 
to  the  jury ;  but  if  there  be  any  fact  or  circumstances  tend- 
ing to  prove  the  authenticity  from  which  it  might  be  pre- 
sumed, then  the  instrument  is  to  be  read  to  the  jury,  and  the 
question,  like  other  matters  of  fact,  is  for  their  decision." 

The  rule  contended  for  is  sound  and  is  not  to  be  disre- 
garded. It  would  have  been  a  very  simple  thing  to  prove 
the  authenticity  of  these  letters  not  only  by  Cutting,  but  by 
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their  writer  who  waji  in  court  and  it  should  have  been  done. 
We  cannot,  howeyer,  under  all  the  circumstances,  say  that 
the  error  was  so  prejudicial  as  to  cause  a  miscarriage  of  jus- 
tice or  to  justify  a  reversal 

The  judgment  is  modified  by  reducing  the  same  from 
$25,925  and  costs  to  the  sum  of  $22,952  and  costs,  with  direc- 
tion to  compute  interest  from  the  date  of  the  original  judg- 
ment, and  as  thus  modified  the  judgment  and  order  are 
afSrmed,  appellant  to  recover  costs  on  appeaL 

Hart,  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 


[CrinL  No.  85S.    TUrd  Appellate  District.— September  19,  1916.] 

THE    PEOPLE,    Respondents,    v,    PRANK    MARTINEZ, 

Appellant 

GUMINAL    Law— BmOLABT— <}TJALinOATION   OV   JUBOBS— IMPLIID   BlAS 
— GONTBADICTOBY    ANSWERS— PbOVINCS    OF    TBIAL    COXTBT — ^BbVIIW 

UPON  Appeal.— Where,  on  the  impaneling  of  a  jnry  for  the  trial  of 
a  defendant  charged  with  burglary,  some  of  the  jurors,  in  reply  to 
questions  by  defendant's  counsel,  stated  that  the  accused  would  be 
required  to  produce  evidence  in  his  favor  to  create  a  reasonable 
doubt  in  their  mind  as  to  his  guilt,  but  upon  being  questioned  by 
the  district  attorney  each  declared  that,  if  accepted  as  a  juror  in 
the  case,  he  would  at  all  times  give  the  defendant  the  benefit  of  the 
presumption  of  innocence  until  his  guilt  was  satisfactorily  proved 
and  acquit  him  if,  after  a  full  and  fair  consideration  of  the  evi- 
dence by  the  light  of  the  court's  instructions  upon  the  law,  he  enter- 
tained a  reasonable  doubt  of  the  defendant's  guilt,  it  was  the  province 
of  the  court,  under  this  state  of  the  record,  to  determine  whether 
or  not  such  jurors  were  disqualified  for  implied  bias;  and  its  dis- 
cretion will  not  be  disturbed  on  appeal  unless  it  appears  that  it  has 
been  abused. 
Id. — Evidence  —  Descbiption  op  Defendant  and  Companion. — In  a 
prosecution  for  the  crime  of  burglary,  there  ia  no  error  in  permit- 
ting the  people  to  prove  that  the  defendant  and  another  man,  who 
was  shown  to  have  been  the  defendant's  companion,  applied  for  and 
obtained  work  together,  that  the  defendant  wore  a  particular  kind 
of  cap,  that  his  companion  wore  a  particular  kind  and  size  of  shoes, 
that  footprints  in  the  snow  leading  to  the  burglarized  premises  cor- 
responded in  size  with  the  shoes  worn  by  the  two  men,  and  that  the 
remnants  of  a  leather  case  in  which  one  of  the  stolen  articles  was 
incased  were  found  a  few  days  after  the  burg'ary  in  a  town  toward 
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which  the  defendant  and  hia  companion  were  seen  haatily  c^oinijr  hj 
foot  on  the  night  of  the  crime. 

Id. — Statements  Concekninq  Possession  of  Stolen  Pbopbbtt — Admis- 
SIBILITT  of. — Statements  made  hj  the  defendant  when  placed  tmder 
arrest,  involying  conflicting  or  inconsistent  explanations  concerning 
the  possession  of  one  of  the  stolen  articles,  are  properly  admitted  in 
evidence,  without  a  preliminary  showing  that  thej  were  voluntarily 
made,  as  they  do  not  involve  a  confession  of  goilt. 

Id. — Beasonablb  Doubt  as  to  Dbgkeb  or  Crime — Durr  ov  Jury— In* 
STBUCTION. — ^An  instruction  that  ''under  the  information  in  this  case 
you  may,  if  the  evidence  warrant  it,  find  the  defendant  guilty  of 
burglary  of  the  first  degree  or  burglary  of  the  second  degree.  Should 
you  entertain  a  reasonable  doubt  as  to  which  of  the  two  degrees  ha 
if  guilty,  if  anjf,  you  will  give  the  defendant  the  benefit  of  the  doubt 
and  acquit  him  of  the  higher  offense,"  contains  no  intimation  that 
the  defendant  is  guilty  of  the  crime  of  burglary,  but  obviously  means 
that,  if  the  jury  find  by  the  proper  degree  of  proof  that  the  defend- 
ant committed  the  crime  charged,  but  should  entertain  a  reasonable 
doubt  as  to  which  of  the  degrees  of  that  crime,  if  any,  he  was,  under 
the  evidence,  guilty  of,  then  he  would  be  entitled  to  the  benefit  of 
that  doubt  and  in  that  case  should  only  be  convicted  of  the  lower 
degree  of  the  crime. 

lb. — CiBCUMSTANTiAL  EVIDENCE — ^INSTRUCTION. — An  instruction  explain- 
ing that  where  circumstantial  evidence  is  solely  relied  upon  for  the 
proof  of  an  accused's  connection  with  the  commission  of  a  crime, 
"any  fact  essential  to  sustain  the  hypothesis  of  guilt  and  exclude 
the  hypothesis  of  innocence,"  and  any  single  fact  from  which  the 
inference  of  guilt  is  to  be  drawn,  "must  be  proved  by  evidence  which 
satisfies  the  minds  and  conscience  of  the  jury  to  the  same  extent  that 
they  are  required  to  be  satisfied  of  the  facts  in  an  issue  in  cases 
where  the  evidence  is  direct,"  is  not  argumentative,  but  if  it  were, 
the  defendant  cannot  complain  of  it,  where  the  record  shows  that  it 
was  given  and  read  to  the  jury  at  his  request. 

Id. — ^Yerdiot  of  Conviction — Circumstantial  Evidence — Sufficienct 
OF. — On  appeal  from  a  judgment  of  conviction  of  burglary  in  the 
first  degree,  it  cannot  be  said  that  the  verdict  was  not  justified,  where 
the  proof  showed  the  presence  of  the  defendant  and  his  companion 
in  the  town  where  the  crime  was  committed  just  before  such  com- 
mission, the  correspondence  in  size  of  the  footprints  on  the  surface 
of  the  snow  leading  to  and  from  the  burglarized  building  with  the 
shoes  worn  by  the  defendant  and  his  companion,  the  finding  at  a 
place  in  which  direction  the  accused  were  seen  traveling,  of  a  part 
of  the  leather  case  in  which  one  of  the  stolen  watches  was  incased 
when  taken  from  the  building,  a  short  time  after  the  burglary,  the 
possession  by  one  of  the  parties  of  one  of  the  stolen  watches,  and 
the  contradictory  statements  made  by  the  defendant  and  his  com- 
panion  in  attempting  to  explain  such  possession. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County,  and  from  an  order  denying  a  new  trial. 
J.  0.  Moneur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  D.  McLaughlin,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondents. 

HART,  J. — The  defendant  was  convicted  of  burglary  of 
the  first  degree,  and  appeals  from  the  judgment  and  the 
order  denying  him  a  new  trial. 

He  claims  that  his  rights  were  prejudiced  by  alleged  errors 
of  the  court  in  disallowing  challenges  of  certain  veniremen 
for  implied  bias,  in  allowing  certain  testimony  to  be  received 
into  the  record,  and  in  the  giving  of  certain  instructions.  It 
is  charged  that  he  was  prejudiced  by  alleged  misconduct  of 
the  district  attorney  and  insisted  that  the  evidence  does  not 
support  the  verdict. 

The  alleged  crime  was  committed  at  the  town  of  Portola, 
in  Plumas  County,  between  the  hours  of  8  and  10  o'clock  of 
the  evening  of  February  13,  1916.  The  building  entered 
was  the  property  of  one  Arkin.  Therein  he  carried  on  the 
retail  drug  business  and  also  had  living-rooms,  where  he  and 
his  family  resided.  A  portion  of  the  store  was  occupied  by 
one  Johnson  as  a  jewelry-store  and  repair-shop.  On  the 
evening  named,  Arkin  and  his  family  attended  a  moving- 
picture  show  located  on  the  opposite  side  of  the  street  from 
the  said  store.  He  left  the  store  at  about  7 :30  o'clock  in  the 
evening.  Johnson  had  previously  left  the  store  and  also  at- 
tended the  picture  show  mentioned.  Arkin  returned  to  the 
store  at  about  fifteen  minutes  after  9  o'clock  on  that  even- 
ing and  discovered  that  a  window  to  one  of  his  living-rooms 
in  the  rear  of  the  building  had  been  broken  so  as  to  admit 
of  the  easy  entrance  of  a  person  into  the  building.  An  in- 
vestigation following  this  discovery  disclosed  that  the  jew- 
elry case  belonging  to  Johnson  had  been  broken  into  and  a 
large  quantity  of  watches,  lockets,  and  other  like  articles  had 
been  abstracted  therefrom,  aggregating  in  value  the  sum  of 
five  hundred  dollars  approximately. 
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The  defendant  and  another  man,  known  as  Ed.  Martinez 
and  also  as  Ed.  Leal,  were,  within  a  few  days  after  the  bur- 
glary was  committed,  arrested  at  Gerlach,  Nevada,  and  on  the 
person  of  Ed.  Martinez  was  found  one  of  the  stolen  watches. 
Other  facts  developed  at  the  trial  will  be  stated  as  we  con- 
sider some  of  the  points,  particularly  the  contention  that  the 
verdict  is  not  sufficiently  supported. 

1.  Objections  by  way  of  challenges  for  implied  bias  were 
interposed  to  the  legal  competency  of  four  of  the  talesmen  to 
serve  as  jurors  in  the  case.  These  were  jurors  McKenzie, 
Grother,  Guidici,  and  Ohlsen. 

In  reply  to  a  question  upon  voir  dire  by  the  attorney  for 
the  defendant,  McKenzie  stated  that  the  accused  would  be 
required  to  **  produce  evidence  in  his  favor  to  create  a  rea- 
sonable doubt"  in  his  mind  as  to  the  defendant's  guilt. 
Grother  and  Ohlsen,  also  replying  to  questions  by  defend- 
ant's counsel,  made  similar  replies.  Guidici  affirmatively 
answered  the  following  question  propounded  by  defendant's 
attorney:  ^^If  there  was  a  reasonable  doubt  in  your  mind  as 
to  the  guilt  of  the  defendant  would  you  presume,  or  indulge 
in  any  possibilities  that  he  would  be  guilty,  to  overcome  that 
doubt  t"  Each  of  the  jurors,  however,  on  being  questioned 
by  the  district  attorney,  declared  that,  if  accepted  as  a  juror 
in  the  case,  he  would,  in  determining  the  question  of  the  guilt 
or  innocence  of  the  defendant,  be  governed  entirely  by  the 
evidence  and  the  law  as  the  court  stated  it  to  them ;  that  he 
would,  at  all  times,  give  the  defendant  the  benefit  of  the  pre- 
sumption of  innocence  until  his  guilt  was  satisfactorily 
proved  and  acquit  him  if,  after  a  full  and  fair  consideration 
of  the  evidence  by  the  light  of  the  court's  instructions  upon 
the  law,  he  entertained  a  reasonable  doubt  of  his  guilt. 
'*  Under  this  state  of  the  record  upon  the  question  whether 
such  jurors  possessed  such  bias  as  would  prevent  them  from 
trying  the  case  fairly  and  impartially,  it  was  for  the  court 
to  determine  that  preliminary  issue,  and  in  all  such  cases 
the  court's  discretion  will  not  be  disturbed  on  appeal  unless 
it  appears  that  it  has  been  abused."  (People  v.  Conte,  17 
Cal.  App.  771,  777,  [122  Pac.  450].)  As  was  well  said  in 
People  V.  Ryan,  152  Cal.  364,  371,  [92  Pac  856],  where  the 
precise  proposition  under  consideration  was  discussed: 
*'Many  persons,  competent  as  jurors,  have  not  ^iven  much 
attention  to  such  subjects,  are  inexperienced  as  witnesses,  and 
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are  nnable  readily  to  comprehend  the  force  and  effect  of  the 
language  in  which  such  questions  are  couched,  and  they  gen- 
erally answer  without  reflection  as  to  the  effect  of  their  own 
words.  Such  contradictions  are  by  no  means  infrequent,  if, 
indeed,  they  are  not  the  rule,  rather  than  the  exception. 
The  trial  court  must  decide  which  of  the  answers  most  truly 
shows  the  juror's  mind.  .  .  .  Where  there  are  such  contra- 
dictions its  decision  is  binding  upon  this  court/'  citing  a 
large  number  of  cases.  As  is  readily  to  be  noted,  the  chal- 
lenged yeniremen  in  this  case  each  made  conflicting  and  di- 
rectly contradictory  statements  as  to  the  course  he  would 
pursue  in  the  discharge  of  his  duty  as  a  juryman — one  state- 
ment which  would  disqualify  him  and  another  which  would 
make  him  legally  competent  to  serve — and,  under  these  cir- 
cumstances, it  was,  of  course,  with  the  trial  court  to  decide, 
upon  his  examination  as  a  whole,  whether  he  was  in  all  re- 
spects qualified  to  try  the  issue  fairly  and  impartially.  There 
is  nothing  upon  the  face  of  the  record  here  indicating  that 
in  its  decision  in  any  of  the  instances  referred  to  the  trial 
court  abused  its  discretion  and,  therefore,  the  conclusion  of 
that  court  upon  the  question  is  conclusive  upon  this  court. 

2.  The  next  assignments  involve  objections  which  were 
made  to  the  reception  into  the  record  of  certain  testimony. 
The  case  made  against  the  accused  was  by  evidence  of  cir- 
cumstances, no  direct  proof  of  his  guilt  having  been  pre- 
sented. The  defendant,  with  Ed.  Martinez  or  Leal,  together 
applied  for  and  secured  work  as  section-hands  for  the  West- 
ern Pacific  Company  at  Portola,  a  few  days  prior  to  the  date 
of  the  burglary.  They  worked  for  the  company  for  a  few 
days  only.  They  were  subsequently  seen  together  on  the 
streets  of  Portola.  The  people,  over  objection  by  the  de- 
fendant, were  permitted  to  prove  that  the  two  men  applied 
for  and  obtained  work  together;  that  the  defendant  wore  a 
particular  kind  of  cap  while  in  Portola;  that  his  companion 
wore  a  particular  kind  and  size  of  shoes ;  that  there  was  con- 
siderable quantity  of  snow  on  the  ground  in  Portola  at  the 
time  of  the  burglary,  this  testimony  being  allowed  in  con- 
nection with  testimony  that  there  were  observed  on  the  sur- 
face of  the  snow  the  impressions  of  human  feet  and  that 
measurements  were  made  of  the  footprints  so  observed  which 
precisely  compared  in  measurement  with  the  shoes  of  the  de- 
fendant and  his  companion;  that  the  remnants  of  a  leather 
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case  in  which  one  of  the  watches  taken  from  the  store  was 
kept  were  found  a  few  dajs  after  the  burglary  at  a  place 
called  Hawley,  a  short  distance  from  Portola,  and  toward 
which  place  the  defendant  and  his  companion  were  seen  has- 
tily going  by  foot  in  the  neighborhood  of  10  o'clock  of  the 
night  the  building  was  entered,  and  other  like  circumstances 
tending  in  a  greater  or  less  degree  to  place  upon  the  accused 
and  Ed.  Martinez  or  Leal,  responsibility  for  the  crime.  All 
this  testimony,  it  is  here  claimed,  was  improperly  received. 
Not  so.  The  two  men  were  shown  to  have  been  companions 
and  at  all  times  in  the  company  of  each  other  from  the  time 
they  procured  work  with  the  railroad  company  until  they 
were  placed  under  arrest  at  Gerlach,  Nevada.  The  people, 
therefore,  were  entitled  to  the  benefit  of  any  testimony  bear- 
ing upon  the  description  of  the  two  men  and  their  wearing 
apparel,  or  which  disclosed  their  joint  movements  and  flight, 
or  their  actions  and  declarations  in  the  presence  of  each 
other  having  any  tendency  to  show  or  point  to  their  guilt  of 
the  crime  charged. 

8.  It  was  not  necessary  to  make  a  preliminary  showing  that 
the  statements  made  by  the  defendant  when  placed  under 
arrest,  and  those  made  by  Ed.  Martinez  at  the  same  time  in 
the  defendant's  presence,  were  voluntarily  made.  The  state- 
ments did  not  involve  a  confession  of  guilt.  They  merely 
involved  conflicting  or  inconsistent  explanations  of  the  pos- 
session of  the  stolen  watch  found  in  the  possession  of  Ed. 
Martinez.  In  their  conversations  with  the  officers,  both  de- 
nied that  they  were  connected  in  any  manner  with  the  crime 
or  that  they  had  any  knowledge  of  it 

4.  The  ruling  allowing  the  witness,  Johnson,  to  state  a  con- 
versation which  he  testified  he  overheard  between  the  defend- 
ant and  Ed.  Martinez  while  they  were  confined  in  the  county 
jail  at  Quincy,  awaiting  trial,  was  not  erroneous.  The  con- 
versation was  carried  on  between  the  two  men  in  the  Spanish 
language,  and  the  special  ground  of  the  objection  to  the  tes- 
timony was  that  Johnson  did  not  fully  understand  that  lan- 
guage. But  the  witness  testified  that  he  could  understand 
Spanish  when  spoken  to  some  extent,  and  related  only  that 
part  of  the  conversation  which  he  testified  that  he  clearly 
understood. 

5.  It  was  not  error  to  sustain  the  objection  to  the  follow- 
ing cross-question  to  the  witness,  Johnson:  ^'You  had  the 
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same  powers  of  observation  as  anyone  that  was  with  you  had, 
or  didn't  yont"  The  question  followed  an  unsuccessful  ef- 
fort to  secure  a  statement  from  the  witness  as  to  the  rela- 
tive distances  between  two  houses  located  back  of  the  Arkin 
store  and  between  one  of  those  houses  and  said  store.  The 
question  was  argumentative  in  character  and,  as  framed, 
called  for  a  conclusion  of  the  witness.  But  it  is  probable 
that  what  counsel  intended  to  ask  was  whether  the  witness* 
opportunity  for  observation  was  equal  to  that  of  any  other 
person  with  him  at  the  time  they  were  inspecting  and  follow- 
ing the  footprints  in  the  rear  of  the  store.  But,  even  so 
viewing  it  and  if  in  that  view  a  proper  question,  it  is  very 
clear  that,  inasmuch  as  the  witness,  after  considerable  ques- 
tioning on  that  line,  showed  that  he  had  formed  no  judg- 
ment as  to  the  distances  so  sought  to  be  shown,  he  could  have 
given  no  more  information  upon  the  subject  than  he  did, 
whatever  his  powers  of  observation  might  be  or  his  opportvr 
nity  for  observation  on  that  occasion  might  have  been. 

There  are  some  other  rulings  similar  to  the  last  above 
considered  animadverted  upon  in  the  briefs  of  the  defendant, 
but  even  if  not  strictly  correct,  they  were  obviously  harmless 
in  their  effect. 

6.  There  was  nothing  detrimental  to  the  rights  of  the  de- 
fendant either  in  the  action  of  the  court  in  refusing  to  per- 
mit his  attorney  to  explain  the  object  of  a  certain  line  of  the 
cross-examination  of  the  witness,  Johnson,  and  to  which  the 
district  attorney  objected,  or  in  the  language  used  by  the 
court  in  ruling  upon  the  proposition.  The  witness,  Johnson, 
had  been  exhaustively  cross-examined  upon  the  question  as 
to  the  number  of  houses  situated  on  a  street  back  of  the  street 
on  which  Arkin 's  store  is  situated.  The  witness  declared  that 
he  was  able  to  remember  and  say  that  there  was  more  than 
one  house  on  a  certain  part  of  the  back  street,  whereupon 
counsel  asked  him:  "You  are  as  sure  of  this  as  you  are  of 
any  other  part  of  your  testimony  t"  to  which  question  an 
objection  by  the  district  attorney  was  sustained.  Counsel 
then  attempted  to  explain  that  he  desired  to  test  the  mem- 
ory of  the  witness  as  to  the  number  of  houses,  and  upon  ob- 
jection by  the  district  attorney,  the  court  ruled  and  said:  "I 
don't  think  that  particular  part  is  material  enough  to  take 
any  time  with  if  The  question  is  of  an  argumentative 
character  and  one  which,  though  frequently  asked  of  a  wit- 
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ness  on  cross-examination,  is  really  meaningless.  Either  an 
affirmative  or  negative  answer  to  the  question  would  not  have 
the  effect  of  adding  to  or  detracting  from  his  credibility  or 
the  weight  of  his  testimony. 

7.  It  is  insisted  that  the  court,  in  instruction  No.  6,  as 
given,  told  the  jury  that  the  defendant  was  guilty  of  one  or 
the  other  of  the  two  degrees  of  burglary.  Said  instruction 
reads:  "Under  the  information  in  this  case  you  may,  if  the 
evidence  warrcmt  U,  find  the  defendant  guilty  of  burglary 
of  the  first  degree  or  burglary  of  the  second  degree.  Should 
you  entertain  a  reasonable  doubt  as  to  which  of  the  two  de- 
grees he  is  guilty,  if  (my,  you  will  give  the  defendant  the 
benefit  of  the  doubt  and  acquit  him  of  the  higher  offense." 
It  seems  to  us  that  the  language  of  said  instruction  is  so 
plain  and  clear  as  to  put  the  meaning  thereof  beyond  all 
doubt  or  even  cavil.  It  obviously  means  that,  if  the  jury 
find  by  the  proper  degree  of  proof  that  the  defendant  com- 
mitted the  crime  charged,  but  should  entertain  a  reasonable 
doubt  as  to  which  of  the  degrees  of  that  crime  (Pen.  Code, 
sec.  460),  •/  any,  he  was,  under  the  evidence,  guilty  of,  then 
he  would  be  entitled  to  the  benefit  of  such  doubt,  and  in  that 
case  should  be  convicted  only  of  the  lower  degree  of  the 
crime.  It  would  seem  to  be  hardly  necessary  to  say  that 
nowhere  in  said  instruction  does  the  court  intimate  that  the 
defendant  is  guilty  of  the  crime  of  burglary. 

8.  Instruction  No.  16  is  challenged  upon  the  ground  that  it 
is  argumentative.  It  explained  that,  where  circumstantial 
evidence  is  solely  relied  upon  for  the  proof  of  an  accused's 
connection  with  the  commission  of  a  crime,  *'any  fact  essen- 
tial to  sustain  the  hypothesis  of  guilt  and  exclude  the  hy- 
pothesis of  innocence,"  and  any  single  fact  from  which  the 
inference  of  guilt  is  to  be  drawn,  '*must  be  proved  by  evi- 
dence which  satisfies  the  minds  and  conscience  of  the  jury 
to  the  same  extent  that  they  are  required  to  be  satisfied  of 
the  facts  in  an  issue  in  cases  where  the  evidence  is  direct." 
We  see  nothing  legally  objectionable  in  the  instruction ;  but, 
if  it  were  amenable  to  just  criticism,  the  defendant  cannot 
complain  of  it,  since  the  record  shows  that  it  was  given  and 
read  to  the  jury  at  his  request. 

9.  The  general  instructions  preferred  by  the  defendant  and 
disallowed  by  the  court  we  have  carefully  examined,  and 
find  that  they  involved  the  statement  of  principles  fully  and 


Digitized  by  VjOOQ IC 


Sept  1916.]  People  v.  Martinez.  421 

clearly  submitted  to  the  jury  in  the  court's  charge.  It  is, 
therefore,  unnecessary  to  give  them  special  consideration. 

10.  We  cannot  say  that  the  verdict  was  not  justified.  It 
at  the  least  appears  to  be  sufBciently  supported  by  the  proofs, 
and  this  is  all  that  is  required  to  put  it  beyond  the  power  of 
a  reviewing  court  to  set  aside  a  verdict,  so  far  as  the  evidence 
is  concerned.  We  have  already  stated  that  the  evidence  was 
not  direct  but  consisted  wholly  of  circumstances.  Some  of 
the  most  important  of  these  have  been  adverted  to.  It  is  not 
necessary  to  further  rehearse  them  herein.  There  are,  how- 
ever, several  other  circumstances  of  no  inconsiderable  signifi- 
cance, when  considered  with  the  other  circumstances,  and 
they  are :  1.  That,  on  the  evening  of  the  burglary  and  after 
Arkin  and  family  and  Johnson  had  left  the  burglarized  build- 
ing and  gone  to  the  picture  show,  a  man  answering  the  de- 
scription of  the  defendant  as  to  stature,  build,  and  headgear, 
was  seen  standing  in  a  sort  of  hallway  leading  into  the  Arkin 
drug-store  and  peering  through  the  window  of  said  store; 

2.  That,  when  the  defendant  and  Ed.  Martinez  were  first 
searched  at  Gerlach,  the  watch  was  not  found  on  the  person 
of  either.  An  IngersoU  watch  of  the  value  of  one  dollar  was 
found  on  the  person  of  Ed.  Martinez,  who  declared  to  the 
officers  that  that  was  the  only  watch  they  had.  In  this  con- 
nection it  was  shown  that  after  Ed.  Martinez  was  searched 
he  stepped  up  to  and  near  the  defendant,  and  that  the  two 
men  were  thereafter  again  searched  and  a  gold  watch,  posi- 
tively identified  by  Johnson  as  one  of  the  watches  stolen 
from  his  store,  was  found  on  the  person  of  Ed.  Martinez; 

3.  That  the  defendant  was  heard  to  ask  Ed.  Martinez,  while 
the  two  were  confined  in  jail,  if  the  latter  had  *'told  any- 
thing" to  the  officers,  the  natural  inference  from  which  ques- 
tion was  whether  Ed.  had  made  any  statement  to  the  officers 
of  an  incriminatory  character  concerning  the  case  or  their 
possession  of  a  part  of  the  stolen  property. 

There  is,  then,  this  situation  presented  here,  so  far  as  the 
proof  is  concerned:  The  presence  of  the  defendant  and  his 
companion  in  Portola  just  before  the  burglary  was  committed 
and  thus  opportunity  to  commit  the  crime  available  to  them ; 
the  correspondence  in  size  of  the  footprints  on  the  surface  of 
the  snow  leading  to  and  from  the  building  with  the  shoes 
worn  by  the  defendant  and  his  companion;  the  finding  at 
Hawley,  in  which  direction  the  accused  were  seen  traveling. 
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of  a  part  of  the  leather  caae  in  which  one  of  the  stolen  watches 
was  incased  when  taken  from  the  store,  a  short  time  after 
the  burglary;  the  possession  by  one  of  tiie  parties  of  one  of 
the  stolen  watches,  and  the  contradictory  statements  made 
by  the  defendant  and  his  companion  in  attempting  to  explain 
such  possession.  These,  with  the  other  circumstances  men- 
tioned, make  out  what  may  well  be  deemed  a  strong  circum- 
stantial case.  At  all  events,  if,  as  appears  to  be  so,  the  jury 
believed  the  circumstances  and  the  evidence  by  which  they 
were  shown,  we  cannot  say,  as  a  matter  of  law,  that  they 
thus  arrived  at  an  erroneous  conclusion. 

IL  The  last  point  calling  for  consideration  involves  the 
charge  of  misconduct  on  the  part  of  the  district  attorney 
during  the  progress  of  the  trial.  The  most  serious  of  the 
several  objections  under  this  head  may  be  shown  by  the  fol- 
lowing colloquy:  Mr.  McLaughlin:  "While  Mr.  Myers  [a  wit- 
ness for  defendant]  is  coming,  we  will  ask  to  strike  out  all 
the  testimony  in  this  case  in  regard  to  those  shoes.  The 
prosecution  had  those  in  their  possession  at  one  time,  and 
could  produce  them  here  as  an  exhibit,  if  they  had  used  due 
diligence;  and  we  object  to  the  shoes  being  used.''  Mr.  Kerr 
(district  attorney) :  "We  object  to  the  statement  of  counsel 
that  we  had  the  shoes  that  got  away  from  us  before  this  trial 
was  started  through  no  fault  of  the  prosecution."  Mr.  Mc- 
Laughlin: "Or  defendant."  Mr.  Kerr:  "You  tell  us  where 
they  are  and  we  will  attempt  to  get  them  in  here."  Mr. 
McLaughlin:  "You  probably  know  as  much  about  their 
whereabouts  as  I  do,  Mr.  Kerr,  and  we  resent  the  insinuation 
in  the  remark."  Mr.  Kerr:  "...  I  certainly  apologize  if 
he  [attorney  for  defendant]  takes  it  as  a  personal  proposi- 
tion, for  it  wasn't  meant  that  way." 

It  is,  of  course,  always  improper  for  an  attorney  in  the 
trial  of  a  case  before  a  jury  to  make  any  remark  pregnant 
with  an  insinuation  that  either  party  to  the  action,  or  any 
party  acting  on  the  suggestion  or  in  the  interest  of  one  of  the 
parties  to  tiie  action,  has  suppressed  testimony  or  disposed 
of  physical  objects  so  that  they  may  not  be  available  for  use 
as  testimony  at  the  trial  and  which,  upon  inspection  by  the 
jury,  might  tend  to  weaken  the  case  of  one  of  the  parties. 

In  the  present  case,  both  the  district  attorney  and  the  at- 
torney for  the  defendant,  during  the  course  of  the  discus- 
sion, made  statements  which  should  not  have  been  made  in 
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the  presence  and  hearing  of  the  jury.  While  such  conduct 
on  the  part  of  lawyers  during  the  trial  of  a  warmly  contested 
case  is  generally  the  result  of  their  zeal  for  the  interests  of 
their  clients,  and  not  intended  as  means  for  bringing  some 
fact  before  the  jury  which  it  is  not  legally  proper  for  them 
to  know,  it  often  results  seriously  to  the  rights  of  the  parties 
and  may  lead  to  gross  injustice.  In  this  case,  however,  it  is 
reasonably  probable  that  the  remarks  of  the  attorneys  made 
no  impression  upon  the  jury.  They  involved  a  charge  and 
counter-charge  by  two  persons,  in  theory  at  least  hostile  to 
each  other,  upon  a  matter  not  of  overruling  importance,  since, 
as  we  have  shown,  there  were  many  other  inculpatory  cir- 
cumstances of  a  convincing  character  brought  out  against  the 
accused  than  the  circumstance  of  the  footprints  in  the  snow 
answering  to  the  description  of  the  shoes  worn  by  the  de- 
fendant and  Ed.  Martinez  at  the  time  of  their  arrest.  The 
putting  of  the  shoes  themselves  in  evidence  could  have  accom- 
plished no  more  than  to  confirm  or  confute  the  testimony 
showing  that,  in  size,  they  corresponded  with  the  footprints ; 
and  if  said  testimony  had  been  so  confirmed  or  corroborated, 
nothing  would  have  been  added  thereto,  and  if  thus  refuted, 
then  the  result  would  merely  have  been  to  destroy  only  one 
circumstance,  important,  it  is  true,  but  which  still  left  many 
other  circumstances  the  verity  of  which  did  not  rest  upon 
the  production  of  the  shoes  and  which,  on  their  face,  were 
suflSdent  to  justify  a  verdict  of  guilty. 

We  have  not  succeeded  in  discovering  the  slightest  sem- 
blance of  misconduct  by  the  district  attorney  in  any  of  the 
several  other  assignments  of  misconduct  on  the  part  of  that 
official.  Those  assignments,  therefore,  do  not  merit  and  will 
not  be  given  special  notice. 

We  have  now  considered  all  the  points  to  which  we  con- 
ceived special  attention  should  be  given,  and,  finding  no 
prejudicial  error  in  the  record,  the  judgment  and  the  order 
appealed  from  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Civ.  No.  1860.    First  Appellate  District. — September  14,  1916.] 

GEORGE  HAUB,  Eespondent,  v.  H.  P.  COUSTETTE  et  aL, 

Appellants. 

CONTRAOT — PLTTMBING — ABANDONMENT   BY    OWNDl — ^REMEDY. — ^Where    E 

contract  to  furnish  and  install  the  plumbing  in  a  building  is  aban- 
doned by  the  owner  before  completion,  the  contractor  is  entitled  to 
recover  the  reasonable  value  of  the  materials  furnished  and  the  work 
performed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Bernard  J.  Flood, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  F.  Brennan,  for  Appellants. 

Fabius  T.  Finch,  for  Respondent 

KERRIGAN,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  in  an  action  to  recover  for  certain 
plumbing  materials  and  for  work  and  labor  done  and  per- 
formed by  the  plaintiff. 

Just  prior  to  the  opening  of  the  Panama-Pacific  Interna- 
tional Exposition  the  defendants,  owners  of  a  lot  of  land 
near  one  of  its  principal  entrances,  let  contracts  for  the  erec- 
tion of  three  small  stores  on  their  lot  One  of  those  contracts 
was  with  the  plaintiff,  under  the  terms  of  which  he  was  to 
furnish  and  install  the  plumbing  in  said  building  for  a  speci- 
fied sum.  Shortly  after  the  opening  of  the  Exposition  the 
defendants,  having  probably  discovered  that  the  improvement 
of  their  property  no  longer  promised  the  profitable  invest- 
ment they  had  anticipated,  discontinued  the  construction  of 
the  stores.  The  plaintiff  had  proceeded  with  the  perform- 
ance of  his  contract,  but  certain  parts  of  his  work  could  not 
be  performed  until  the  building  had  progressed  to  a  certain 
stage;  for  example,  the  toilets  could  not  be  installed  until 
the  floor  had  been  laid  on  which  they  were  to  rest,  and  the 
sinks  could  not  be  placed  in  position  until  the  wainscoting 
on  which  they  were  to  hang  was  ready  to  receive  them.  The 
plaintiff  on  several  occasions  indicated  to  the  defendants  that 


Digitized  by  VjOOQ IC 


Sept.  1916.]  Haub  t^.  Coustbttb.  425 

he  was  ready  and  willing  to  proceed  with  and  finish  his  work, 
and  the  latter  on  at  least  one  occasion  informed  him  that  they 
were  going  to  do  nothing  further  with  the  building.  It  is 
plain,  according  to  the  testimony  accepted  by  the  court,  that 
the  defendants  had  abandoned  tiie  con^struction  of  the  stores. 
Under  these  circumstances  the  court  was  warranted  in  find- 
ing and  deciding,  as  it  did,  that  plaintiff  was  entitled  to 
recover  the  reasonable  value  of  the  materials  furnished  and 
the  work  performed.  The  court  found  that  the  reasonable 
value  of  the  work  unperformed  called  for  by  the  contract 
was  $55,  and  directed  that  this  amount  be  deducted  from  the 
contract  price,  and  judgment  for  the  balance  was  accordingly 
entered  in  plaintiff's  favor. 

Such  judgment  appears  to  us  to  be  just  and  legal.  The 
defendants  having  delayed  and  prevented  the  plaintiff  from 
completing  his  contract,  the  latter  was  entitled  to  recover  the 
reasonable  value  of  the  work  done«  (McConnell  v.  Corona 
City  Water  Co.,  149  Cal.  60,  [8  L.  R.  A.  (N.  S.)  1171,  85 
Pac.  929].)  In  Carlson  v.  Sheehan,  157  Cal.  692,  696,  [109 
Pac.  29],  the  court  said:  '^ Where  a  person  agrees  to  do  a 
thing  for  another  for  a  specified  sum  of  money  to  be  paid  on 
full  performance,  he  is  not  entitled  to  any  part  of  the  sum 
until  he  has  himself  done  the  thing  he  agreed  to  do,  unless 
fuU  performance  has  been  delayed,  prevented  or  excused  by 
the  act  of  the  other  party,  or  by  operation  of  law,  or  by  the 
act  of  God  or  the  public  enemy,  as  specified  in  section  1511 
of  the  Civil  Code.  If  performance  is  prevented  by  the  party 
who  is  to  make  such  payment,  the  person  doing  the  things  is 
entitled  to  payment  as  for  full  performance.  (Civ.  Code, 
sec.  1512.)  And  if  one  party  breaks  an  intermediate  cove- 
nant of  an  executory  agreement,  the  other  party  may  treat 
the  entire  contract  as  rescinded  and  recover  in  quantum 
meruit  for  the  value  of  the  work  he  has  done  under  it.  {Cox 
V.  McLaughlin,  76  Cal.  60,  [9  Am.  St.  Rep.  164,  18  Pac. 
100].)'' 

The  defendants  contend  that  there  is  a  variance  in  the  find- 
ings on  the  second  and  third  counts,  but  no  pains  have  been 
taken  to  point  out  the  asserted  inconsistency,  and  an  exami- 
nation of  the  record  fails  to  reveal  any  merit  in  such  con* 
tention. 

Judgment  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 
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[Civ.  No.  1992.    Second  Appellate  District. — September  14,  1916.] 

ANNA  W.  EIFFEL,  Eespondent,  v.  ARTHUE  LETTS  et  al., 

Appellants. 

A8SATn;r  and  Unlawtul  Iicfbisonment— IY)bob  TJsbd  by  Defekdamt — 
Question  nm  Juey — ^Appeal. — In  an  action  for  damages  for  an 
assault  and  batte'rj  and  for  an  nnlawf ul  imprisonment  following  an 
altercation  concerning  the  ownership  of  a  ten-dollar  bill,  it  is  for 
the  jurj  to  determine  from  the  evidence  whether  or  not  excessive 
and  nnnecessarj  force  was  nsed  upon  the  person  of  the  plaintiff,  and 
where  there  is  evidence  favorable  to  the  plaintiff  upon  such  isiue, 
the  verdict  of  the  jury  is  conclusive  on  the  appellate  court. 

lb. — ^AwABD  or  Dakagss— Discretion — Ezgessivx  Vebdict— Bbtiew  on 
AppeaIj. — As  a  general  rule,  what  will  be  a  proper  and  reasonable 
compensation  for  the  damages  occasioned  hj  injuries  to  the  person 
is  a  question  committed  to  the  sound  discretion  of  the  jury.  In  con- 
sidering an  attack  upon  a  verdict  as  excessive  the  appellate  court 
must  treat  every  conflict  of  the  evidence  as  resolved  in  favor  of  the 
respondent,  and  must  give  him  the  benefit  of  every  inference  that 
can  reasonably  be  drawn  in  support  of  his  claim. 

Id. — ^Abbest  "Without  Legal  Justification"— Damages — Instbuction. 
An  instruction  defining  an  arrest,  and  then  stating  that  "for  a  pri- 
vate person  to  take  another  into  custody,  without  legal  justification, 
and  restrain  him  of  his  liberty  for  a  time  and  then  turn  him  loose 
without  taking  him  before  a  magistrate,  or  to  a  peace  officer,  is 
unlawful,  and  constitutes  a  trespass  upon  the  liberty  of  the  one  so 
restrained  for  which  he  may  be  compensated  in  damages,"  is  not 
prejudicial,  for  failure  to  adequately  explain  the  words  "without 
legal  justification,"  where  in  other  instructions,  to  which  no  objec^ 
Hon  is  made,  the  court  gives  instructions  showing  the  circumstances 
under  which  an  arrest  or  imprisonment  is  legal  or  justifiable  and  also 
the  circumstances  under  which  an  arrest  or  imprisonment  is  not  legal 
or  justifiable. 

Id. — Evidencb — Vebdict  not  Ezcbssivk. — In  an  action  to  recover  dam- 
ages for  injuries  received  from  an  assault  and  battery  and  from  an 
unlawful  imprisonment,  the  complaint  being  in  two  counts,  it  cannot 
be  said  that  a  verdict  in  the  sum  of  two  thousand  five  hundred  dollars 
is  excessive,  where  the  jury  is  instructed  that  only  actual  damages 
are  recoverable,  and  the  evidence  shows  that  the  plaintiff  was  an 
unmarried  woman  and  in  good  health  at  the  time  of  the  alleged  occur- 
rence, that  she  suffered  much  humiliation  and  distress  of  mind  at 
the  time  and  afterward,  caused  by  being  arrested  and  imprisoned  in 
a  caged  wagon  in  a  public  street  and  in  the  presence  of  her  neigh- 
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bon,  and  that  this  caused  great  nerrous  excitement  and  shock,  which 
•erionalj  affected  her  health  for  a  eonsiderable  time  after  the  occur- 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Frederick  W.  Houser,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

S.  F.  Maef arlane,  and  Clair  S.  Tappan,  for  Appellants. 

T.  C.  Oould,  and  Shaw  &  Stewart,  for  Bespondent 

CONBEY,  P.  J.— The  defendant  Arthur  Letts  owns  and 
operates  a  department  store  in  the  city  of  Los  Angeles.  The 
plaintiff  purchased  certain  merchandise  in  his  store  and  re- 
quested that  it  be  delivered  to  her  at  her  residence,  the  price 
to  be  paid  on  delivery.  The  goods  were  delivered  by  the  de- 
fendant Withrow,  an  employee  of  Letts,  to  whom  the  plain- 
tiff tendered  a  ten-dollar  bill  and  received  the  change  amount- 
ing to  $8.65.  While  this  exchange  of  money  was  going  on 
the  plaintiff  suddenly  remembered  that  she  had  had  in  her 
possession  two  ten-dollar  bills;  and  acting  under  the  belief 
that  she  had  delivered  one  of  them  to  Withrow,  she  attempted 
to  withdraw  the  bill  which  she  had  tendered  but  which  still 
remained  in  her  hand.  According  to  Withrow^s  testimony 
this  bill  was  in  his  possession  and  she  seized  and  took  it  out 
of  his  hand.  But  this  is  disputed  by  her,  and  as  the  fact  is 
material,  it  must  be  deemed  that  the  jury  believed  her  testi- 
mony. Thereupon  Withrow  seized  the  plaintiff,  violently 
pulled  her  from  place  to  place  in  the  yard  near  the  door  of 
her  house,  and  finally  lifted  her  up  and  carried  her  to  the 
street  and  placed  her  in  the  wagon  in  a  caged  inclosure,  the 
door  of  which  he  closed  and  fastened.  After  some  delay  and 
discussion,  lasting  for  about  an  hour,  Withrow  and  his  aa- 
sifitant  released  the  plaintiff  from  the  wagon  and  went  with 
her  into  her  house,  where  the  missing  bill  was  discovered 
lying  between  the  pages  of  a  note-book  on  a  table.  As  a  re- 
sult of  the  acts  of  the  defendant  Withrow,  plaintiff  received 
certain  bruises  upon  her  shoulder  and  left  leg  and  suffered 
serious  nervous  shock  and  injury,  so  that  she  was  confined 
to  her  bed  for  about  three  weeks.    The  imprisonment  of 
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plaintiff  in  the  wagon  took  place  in  the  presence  of  a  num- 
ber  of  neighbors  of  Mrs.  Biffel,  the  attention  of  these  per- 
sons  having  been  attracted  bj  the  noise  and  violence  there 
occurring. 

The  complaint  in  this  action  is  in  two  counts,  whereby  she 
seeks  to  recover  damages  on  account  of  the  injuries  received 
by  her;  seeking  damages,  first,  for  the  assault  and  battery, 
and,  second,  as  for  a  false  and  unlawful  imprisonment.  The 
case  was  tried  to  a  jury,  which  returned  a  general  verdict  on 
which  judgment  has  been  entered  in  the  sum  of  two  thou- 
sand five  hundred  dollars  and  costs.  The  defendants  appeal 
from  the  judgment  and  from  an  order  denying  their  motion 
for  a  new  trial. 

Appellants  insist  that  the  evidence  was  insufficient  to  justify 
the  verdict  of  the  jury  for  the  reasons:  (1)  That  it  was  not 
shown  that  Withrow  acted  in  an  unjustifiable  manner  in  re- 
straining the  plaintiff;  (2)  that  in  view  of  the  evidence  the 
amount  of  damages  allowed  was  excessive. 

Force  may  be  used  by  the  owner  to  retake  property  from  a 
person  who  has  obtained  possession  of  it  by  force  or  fraud 
and  is  overtaken  while  carrying  it  away.  As  much  force  as 
is  necessary  may  be  used  to  retain  one's  property  which  a 
trespasser  has  taken  into  possession  and  is  trying  to  carry 
away.  (Hodgeden  v.  Hubbard,  18  Vt.  506 ;  Oyre  v.  Culver, 
47  Barb.  (N.  T.)  592;  Johnson  v.  Perry,  56  Vt.  703,  [48  Am. 
Rep.  826] ;  Hopkins  v.  Dickson,  59  N.  H.  235.)  The  court 
gave  to  the  jury  instructions  correctly  stating  the  law  as  to 
these  matters.  It  was  for  the  jury  to  determine  from  the 
evidence  whether  or  not  the  bill  was  taken  by  the  plaintiff 
by  force,  or  taken  or  withheld  with  fraudulent  intent,  and 
whether  or  not  excessive  and  unnecessary  force  was  used  by 
Withrow  upon  the  person  of  plaintiff.  As  there  is  evidence 
favorable  to  the  plaintiff  upon  these  issues,  the  verdict  thereon 
is  conclusive  in  this  court.  Therefore,  it  must  be  taken  as 
true  that  the  plaintiff  had  not  parted  with  possession  of  the 
bill,  that  she  was  acting  in  good  faith,  and  that  the  force  used 
by  Withrow  was  excessive  even  if  it  had  been  lawful. 

Next,  it  is  claimed  that  the  verdict  was  excessive  in  amount. 
As  a  general  rule,  what  will  be  a  proper  and  reasonable  com- 
pensation for  the  damages  occasioned  by  injuries  to  the  per- 
son is  a  question  committed  to  the  sound  discretion  of  the 
jury.    In  considering  an  attack  upon  a  verdict  as  excessive 
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the  appellate  court  must  treat  every  conflict  of  the  evidence 
as  resolved  in  favor  of  the  respondent,  and  must  give  him 
the  benefit  of  every  inference  that  can  reasonably  be  drawn 
in  support  of  his  claim.  {Kimic  v.  San  Jose-Los  Oatos  etc. 
By.  Co.,  156  Cal.  273,  277,  [104  Pac.  312].)  It  is  admitted 
by  counsel  for  respondent  that  under  the  first  cause  of  action 
as  stated  in  the  complaint  the  damages  for  injuries  from  the 
assault  and  battery  were  limited  at  the  time  of  the  trial  to  a 
period  of  three  months  following  the  date  of  the  transaction. 
This  being  so,  it  may  be  that  the  amount  of  the  verdict  under 
the  evidence  in  this  case  would  be  excessive  if  applied  to  the 
first  cause  of  action  alone.  But  the  plaintiff's  recovery  also 
includes  the  second  cause  of  action,  namely,  for  an  unlawful 
imprisonment.  The  jury  was  instructed  that  it  must  not 
allow  damages  by  way  of  example  or  penalty,  and  that  as  to 
the  first  cause  of  action  the  recovery  must  be  limited  to  facts 
or  circumstances  arising  within  three  months  from  the  date 
of  the  assault.  The  second  cause  of  action  was  submitted 
under  the  general  instruction  authorizing  an  assessment  for 
actual  damages  only.  There  was  evidence  showing  that  the 
plaintiflF  was  an  unmarried  woman  about  forty-five  years  of 
age  and  at  that  time  in  good  health.  She  suffered  much 
humiliation  and  distress  of  mind  at  the  time  and  afterward, 
caused  by  being  arrested  and  imprisoned  in  a  caged  wagon 
in  the  public  street  and  in  the  presence  of  her  neighbors. 
That  this  caused  great  nervous  excitement  and  shock  which 
seriously  affected  her  health  for  a  considerable  time  there- 
after is  indicated  by  evidence  sufficient  legally  to  warrant  the 
verdict,  and  we  are  not  justified  in  setting  it  aside  as  exces- 
sive, or  as  having  been  rendered  as  the  result  of  passion  or 
prejudice  or  anything  other  than  a  fair  consideration  of  the 
evidence. 

Objection  is  made  to  the  eighth  instruction  given  to  the 
jnry.  That  instruction  defines  an  arrest  and  states  that  "for 
a  private  person  to  take  another  into  custody,  without  legal 
justification,  and  restrain  him  of  his  liberty  for  a  time  and 
then  turn  him  loose  without  taking  him  before  a  magistrate, 
or  to  a  peace  officer,  is  unlawful  and  constitutes  a  trespass 
upon  the  liberty  of  the  one  so  restrained  for  which  he  may 
be  compensated  in  damages."  Appellants'  criticism  of  this 
im^truction  is  that  the  court  failed  to  adequately  explain  the 
words  ** without  legal  justification,"  and  it  is  contended  that 
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this  omission  was  extremely  prejudicial  to  the  defendants  as 
implying  that  under  the  circumstances  of  the  case  the  plain- 
tiff was  entitled  to  damages.  A  sufficient  answer  is  that  in 
other  instructions,  to  which  no  objection  is  made,  the  court 
gave  instructions  showing  the  circumstances  under  which  an 
arrest  or  imprisonment  is  legal  or  justifiable  and  also  the  cir- 
cumstances under  which  an  arrest  or  imprisonment  is  not 
legal  or  justifiable. 
The  judgment  and  order  are  affirmed. 

James^  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  850.    Third  AppeUate  Di8triet.~Septeinber  U,  1916.] 

THE    PEOPLE,    Respondent,    ▼.    FBANE    GOODBUM, 

Appellant 

Criminal  Law — AnaAXJUt  to  Muboeb — Insanity  fbom  Use  op  Aloo- 

HOUO  LiQUOBS — BEFUSAL  OP  InSTBUCTION  ON  LaW  OF  SETTLED  IN- 
SANITY—  Pkejttdigial  Ebbob. — In  a  proseeation  for  the  crime  of 
asspult  to  eomznit  murder,  it  is  prejudicial  error  to  refuse  an  in- 
itruction  proposed  bj  the  defendant  on  the  law  of  insanity  brought 
on  hj  the  use  of  intoxicating  liquors  that  will  excuse  a  criminal  act, 
where  it  was  expressly  admitted  by  the  people  that  the  defendant 
was  not  intoxicated  at  the  time  of  the  assault,  and  there  was  evi- 
dence introduced  which  would  support  the  theory  that  the  alleged 
insanity  of  the  defendant  was  the  effect  of  long-continued  intoxi- 
cation prior  to  the  commission  of  the  crime. 

Id. — CHiRAGTEB  OP  MENTAL  DeBANOEMENT — EbBONEOUS   InSTEUGTION — 

Questions  op  Fact.— The  reading  to  the  jury,  as  a  part  of  the  in- 
structions in  the  case,  of  the  following  language  taken  from  a  recent 
decision  of  the  appellate  court,  to  wit:  "Defendant's  normal  condition 
was  that  of  a  sane  man.  His  alleged  mental  derangement  was  not 
only  transient  in  character,  but  such  condition  was  the  result  of  his 
Toluntary  acts  in  the  use  of  alcoholic  liquors.  Under  such  circum- 
stances,  one  prosecuted  for  the  commission  of  a  crime  cannot  urge 
such  condition  as  a  defense  thereto," — ^is  prejudicial  error,  as  the 
question  whether  the  defendant's  mental  derangement  was  only  of  a 
transient  character,  and  his  condition  the  result  of  his  voluntary  acta 
in  the  use  of  alcoholic  liquors,  was  a  question  solely  and  exclusively 
for  the  jury. 
Id. — ^Tempobaby  and  Settled  Insanity — Use  op  Intoxicants. — There 
is  a  well-recognized  distinction  in  law  between  temporary  insanity 
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or  mental  aberration  brought  on  bj  voluntary  intoxication  and 
"settled  insanity"  superinduced  by  long-continued  indulgence  in  alco- 
holic liquors.  A  sane  person  who  voluntarily  drinks  and  becomes 
intoxicated  is  not  excused;  but  if  one,  by  reason  of  long-continued 
indulgence  in  intoxicants  has  reached  the  stage  of  chronic  alcoholism 
where  the  brain  is  permanently  diseased  and  where  permanent  general 
insanity  has  resulted,  he  is  not  legally  responsible  for  his  acts. 

Id. — TKMPOBABT  DE&iLNOEMENT  TBOM  USK  OP  INTOXICANTS — EviDENCI — 

Monvx  OB  Intent. — Mere  temporary  mental  derangement  resulting 
from  the  use  of  intoxicants,  whether  it  manifests  itself  in  the  form 
of  delirium  tremens  or  in  some  milder  form,  cannot  operate  to  ab* 
•olve  a  person  from  liability  for  a  criminal  act,  and  testimony  dis- 
closing that  precise  mental  state  at  the  time  the  criminal  act  was 
committed  is  admissible  only  where  the  existence  of  a  particular  pur- 
pose, motive,  or  intent  is  a  necessary  element  of  the  crime  charged, 
and  then  it  may  be  considered  by  the  jury,  not  as  the  predicate  for 
the  full  exonerntion  of  the  accused,  but  solely  to  enable  or  assist 
them  in  determining  the  purpose,  motive,  or  intent  with  which  he 
committed  the  act. 
Id, — Soops  OF  Defense— Opening  Addbbss  of  Cottnsel. — A  defendant 
in  a  criminal  case,  in  making  a  defense  and  proving  his  case,  is  not 
necessarily  required  to  remain  strictly  within  the  literal  scope  of  the 
defense  outlined  by  his  counsel  in  his  opening  address  to  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County,  and  from  an  order  denying  a  new  trial 
John  F.  Ellison,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

J.  M.  Lee,  for  Appellant 

U.  S.  Webb,  Attorney-Qeneral,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HABT,  J. — ^Under  an  indictment  charging  him  with  the 
crime  of  assault  to  commit  murder,  the  defendant  was  con- 
victed of  the  crime  of  assault  with  a  deadly  weapon,  and  was 
sentenced  to  imprisonment  in  the  state  prison  for  the  term 
of  eighteen  months.  This  appeal  is  prosecuted  by  the  de- 
fendant from  the  judgment  and  the  order  denying  him  a  new 
trial. 

The  assault  was  committed  on  the  wife  of  the  defendant, 
in  the  city  of  Bed  Bluflf,  on  the  twentieth  day  of  December, 
1915. 
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Domestic  dissensions  had  led  to  the  separation  of  the  par- 
ties,  and  for  some  little  time  prior  to  the  date  of  the  assault 
the  defendant  had  not  lived  with  his  wife. 

The  undisputed  facts  are :  That  on  the  said  twentieth  day 
of  December,  between  the  hours  of  5  and  6  o'clock  P.  M.,  Mrs. 
Qoodrum  and  her  mother,  Mrs.  Harriet  B.  Reyon,  who  was 
then  stopping  at  the  home  of  the  former,  were  on  their  way 
home  from  the  business  part  of  the  city,  when  they  were 
approached  from  the  rear  by  the  defendant.  He  placed  his 
hand  upon  the  shoulder  of  his  wife  and,  addressing  her,  said : 
"Belle,  I  want  to  speak  to  you  a  minute."  Both  Mrs.  Qood- 
rum  and  Mrs.  Reyon  turned  and  faced  him,  and  at  the  same 
time  the  defendant  drew  a  revolver  and  pointed  it  in  the  face 
of  his  wife.  Mrs.  Beyon  grabbed  the  weapon,  a  tussle  en- 
sued, and  the  weapon  was  discharged,  no  one,  however,  being 
struck  by  the  bullet.  Thereupon  the  defendant  drew  a  knife 
and  began  cutting  and  slashing  his  wife  about  the  head  and 
left  arm.  Several  ugly,  though  not  serious,  wounds  were 
thus  inflicted  upon  the  head,  left  arm,  and  hand  of  Mrs. 
Goodrum.  Mrs.  Beyon  called  loudly  for  assistance,  and 
finally  the  defendant  desisted  from  his  attack  and  stepped 
away  a  distance  of  twelve  or  fifteen  feet  and  threatened  and 
apparently  attempted  to  commit  suicide. 

Mrs.  Gtoodrum  was  taken  to  a  drug-store  near  by,  where 
she  received  the  attention  of  a  physician,  and  the  defendant 
was  placed  under  arrest,  taken  to  the  county  jail,  and  sub- 
sequently, on  account  of  a  gash  across  his  throat,  infiicted 
by  a  knife,  presumably  by  himself,  and  weakness  resulting 
from  said  wound,  was  conveyed  to  the  county  hospital,  where 
he  remained  for  several  weeks. 

The  defense  interposed  at  the  trial  was  that  of  insanity, 
and  testimony  was  introduced  to  support  it,  a  number  of 
"intimate  acquaintances"  testifying  that  in  their  opinion  the 
defendant  was  insane  on  the  day  upon  which  the  assault  was 
committed.  And  the  defendant  himself  testified  that  he  had 
no  recollection  of  the  assault  or  of  any  incidents  connected 
with  himself  occurring  on  that  day. 

The  complaint  against  the  result  reached  by  the  jury  is 
based  solely  upon  certain  instructions  given  by  the  court 
upon  the  issue  of  insanity  and  also  upon  the  action  of  the 
court  in  rejecting  certain  instructions  proposed  by  the  de- 
fendant upon  that  question. 
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While  it  was  expressly  admitted  in  court  hj  the  district 
attorney  that  the  defendant  was  not  under  the  influence  of 
intoxicating  liquor  at  the  time  of  the  assault,  it  was  the 
theory  of  the  people  at  the  trial  that  if  the  defendant's  men- 
tality was  not  wholly  normal  or  was,  to  the  extent  of  render- 
ing him  irresponsible,  impaired  on  that  occasion,  such  con* 
dition  of  mind  was  occasioned  wholly  by  the  use  by  him  of 
intoxicating  liquors  for  some  period  of  time  prior  to  the  as- 
sault And,  in  harmony  with  this  theory,  the  court  in- 
structed the  jury,  basing  its  instructions  upon  that  question 
upon  section  22  of  the  Penal  Code,  which  reads  as  follows: 
'*No  act  committed  by  a  person  while  in  a  state  of  voluntary 
intoxication  is  less  criminal  by  reason  of  his  having  been  in 
such  condition.  But  whenever  the  actual  existence  of  any 
particular  purpose,  motive,  or  intent  is  a  necessary  element 
to  constitute  any  particular  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the  accused 
was  intoxicated  at  the  time,  in  determining  the  purpose, 
motive,  or  intent  with  which  he  committed  the  act.'' 

The  court  correctly  instructed  the  jury,  in  accordance  with 
the  provisions  of  the  foregoing  section,  that  temporary  insan- 
ity produced  by  the  voluntary  use  of  intoxicating  liquor  is 
no  excuse  for  the  commission  of  crime.  It  is  claimed,  how- 
ever, that,  since  it  was  admitted  that  the  defendant  was  not 
in  an  intoxicated  condition  on  the  day  that  the  assault  was 
committed,  there  was,  under  the  proofs,  ample  room  for  the 
theory  that  the  alleged  insanity  of  the  accused  was  not  of  a 
temporary  character  as  the  result  of  his  voluntary  intoxica- 
tion, but  the  effect  of  long-continued  intoxication  for  a  period 
prior  to  the  time  of  the  commission  of  the  act,  and  was, 
within  the  meaning  of  the  law,  "settled  insanity'';  that  the 
court  should  have  instructed  upon  that  theory,  and  erred  to 
the  prejudice  of  the  defendant  by  refusing  to  do  so. 

In  view  of  the  fact  that  there  was  some  testimony  tending 
to  show  that  the  accused  had,  previously  to  the  day  of  the 
difficulty,  habitually  imbibed  intoxicating  liquors  to  excess, 
and  of  the  further  fact  that  the  people  admitted  that  the  de- 
feni^aiit  was  not  in  a  state  of  intoxication  on  the  day  of  the 
assault,  we  think  there  is  some  force  to  this  contention. 

There  is  a  well-recognized  distinction  in  law  between  tem- 
porary insanity  or  mental  aberration  brought  on  by  volun- 
tary intoxication  and  ''settled  insanity"  superinduced  by 
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long-continued  indulgence  in  alcoholic  liquors.  ''A  sane  man 
who  voluntarily  drinks  and  becomes  intoxicated  is  not  ex- 
cused because  the  result  is  to  doud  his  judgment,  unbalance 
his  reason,  impair  his  perceptions,  derange  his  mental  facul- 
ties, and  lead  him  to  the  commission  of  an  act  which  in  his 
sober  senses  he  would  have  avoided.  Upon  the  other  hand, 
if  one,  by  reason  of  long-continued  indulgence  in  intoxicants, 
has  reached  the  stage  of  chronic  alcoholism  where  the  brain 
is  permanently  diseased,  where  the  victim  is  rendered  in- 
capable of  distinguishing  right  from  wrong,  and  where  per- 
manent general  insanity  has  resulted,  then,  and  in  such  case, 
he  is  no  more  legally  responsible  for  his  acts  than  would  be  the 
man  congenitally  insane,  or  insane  from  violent  injury  to  the 
brain.*'  {People  v.  Fellows,  122  Cal.  233,  239,  [54  Pac.  830, 
832] ;  see,  also.  People  v.  Trovers,  88  Cal.  233,  239,  [26  Pac 
88] ;  People  v.  Rogers,  18  N.  T.  9,  [72  Am.  Dec  484] ;  Peo- 
pie  V.  Hower,  151  Cal.  638,  642,  643,  [91  Pac.  507].) 

While  there  can  be  no  doubt  that  the  case  as  made  by  the 
evidence  justified  the  giving  of  an  instruction  upon  settled 
insanity  brought  about  by  an  incessant  and  excessive  use  of 
intoxicating  liquors  for  a  long  period  of  time  prior  to  the 
commission  of  the  assault,  we  believe  that  those  rejected  in- 
structions which  purported  to  contain  concrete  statements  of 
the  law  as  applied  to  the  present  case  were,  under  the  evi- 
dence, framed  in  language  entirely  too  general.  The  evi- 
dence strongly  tends  to  show — ^indeed,  there  is  no  other  char- 
acter of  showing  upon  that  subject — ^that,  to  whatever  extent 
the  defendant's  mentality  had  been  impaired,  his  condition 
in  that  regard  had  been  caused  by  the  use  of  intoxicants,  but 
some  of  the  instructions  proposed  by  the  accused  but  rejected 
were  so  phrased  as  to  have  submitted  to  the  jury,  if  given, 
the  question,  not  whether  the  defendant  was  afflicted  with 
settled  insanity  caused  by  the  use  of  intoxicating  liquors, 
but  whether  from  any  cause  he  was  the  victim  of  permanent 
insanity,  as  to  which  latter  proposition  there  was  no  evidence 
presented  or  received.  All  the  concrete  instructions  on  the 
question  of  insanity  in  iJiis  case  should  have  been,  with 
proper  qualifications,  made  applicable  solely  to  insanity 
caused  by  the  use  of  intoxicating  liquors,  so  that  the  jury 
could  not  have  been  misled  as  to  the  recognized  distinction 
in  law  between  the  mental  derangement  so  caused  which 
would  not  excuse  a  criminal  act  and  the  insanity  so  caused 
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which  would,  because  of  a  defect  of  criminal  or  any  intent 
necessarily  the  result  of  such  insanity,  excuse  such  an  act. 
This  is  not  to  say,  however,  that  an  abstract  or  a  general  in- 
struction on  the  question  of  insanity  as  applied  to  crimes 
should  not  have  been  given.  To  the  contrary,  we  think  such 
an  instruction  should  have  been  submitted  for  the  purpose 
of  enlightening  the  jury  upon  the  general  proposition  that 
one  committing  a  criminal  act  while  laboring  under  a  state  of 
"settled"  insanity  resulting  from  any  cause  whatsoever  can- 
not be  held  liable  for  such  act. 

But  we  are  of  the  opinion  that  the  learned  trial  judge,  ordi- 
narily singularly  accurate  and  correct  in  the  statement  of 
pertinent  legal  principles  to  juries,  permitted  himself  to  be 
led  into  error  seriously  prejudicing  the  defendant  by  giving 
an  instruction  in  which,  without  qualification,  it  was  de- 
clared: "On  this  subject  [that  of  insanity]  the  appellate 
court  in  a  recent  decision  uses  this  language,  which  I  will 
read  to  you  as  a  part  of  the  instructions  in  this  case:  'De- 
fendant's normal  condition  was  that  of  a  sane  man.  His 
alleged  mental  derangement  was  not  only  transient  in  char- 
acter, but  such  condition  was  the  result  of  his  voluntary  acts 
in  the  use  of  alcoholic  liquors.  Under  such  circumstances, 
one  prosecuted  for  the  commission  of  a  crime  cannot  urge 
such  condition  as  a  defense  thereto.'  " 

The  foregoing  language  was  taken  from  the  opinion  in  the 
case  of  People  v.  Bremer,  24  Cal.  App.  315,  316,  317,  [141 
Pac.  222],  and  the  principle  stated  thereby  is  unquestionably 
correct  as  an  abstract  proposition.  But,  as  applied  to  the 
present  case,  the  instruction  plainly  invaded  the  province  of 
the  jury.  Whether  the  defendant's  mental  derangement  was 
only  of  "a  transient  character"  and  his  condition  the  result 
"of  his  voluntary  acts  in  the  use  of  alcoholic  liquors,"  was 
one  of  the  most  important  questions  of  fact  involved  in  the 
case,  and  one,  obviously,  whose  solution  was  solely  and  ex- 
clusively a  function  of  the  jury.  It  has  been  suggested,  how- 
ever, that,  since  the  court  declared  that  it  was  taken  from  an 
appellate  court  decision,  the  instruction,  so  far  as  it  purports 
to  deal  with  facts,  must  be  viewed  as  having  reference  not 
to  the  present  case  but  to  the  case  from  the  opinion  in  which 
its  language  was  taken,  and  that  its  effect,  therefore,  so  far 
as  this  case  was  concerned,  was  merely  to  state  the  applica- 
tion generally  of  the  rule  relating  to  the  effect  of  voluntary 
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intoxication  npon  the  commission  of  a  criminal  act  by  one 
when  suffering  from  a  mental  deransrcment  so  supcrindnoed. 
But  we  do  not  feel  at  liberty  to  so  view  the  instruction  or  to 
declare  that  the  jury  did  not  understand  it  as  applying  par- 
ticularly to  this  case.  While  the  court  did  explain  that  the 
language  was  taken  from  the  decision  in  another  case,  it  also 
declared  that  it  would  be  adopted  as  part  of  the  instructions 
in  the  case  at  bar;  and  from  this  it  is  to  be  assumed,  as  we 
may  justly  presume  the  jury  assumed,  that,  according  to  the 
opinion  of  the  court,  the  facts  of  this  case  were  precisely  the 
same  as  the  facts  in  the  case  giving  rise  to  the  language  of 
the  instruction,  and  that  the  principle  therein  declared  was, 
therefore,  peculiarly  applicable  and  pertinent  to  the  present 
ease.  In  any  event,  as  stated,  the  instruction,  notwithstand- 
ing the  particular  source  whence  it  was  derived,  was  expressly 
made  a  part  of  the  court's  charge,  and,  as  declared,  it  in- 
volved a  clear  instruction  upon  a  vital  question  of  fact  in  the 
case.  And,  since  the  effect  of  the  instruction  was  to  take 
from  the  jury  one  of  the  most  vital  questions  of  fact  in  the 
case,  it  cannot,  in  our  opinion,  be  held  that  the  error  in  giv- 
ing it  is  one  of  those  which  may  properly  be  said,  after  a 
review  and  consideration  of  the  entire  record,  not  to  have 
resulted  in  a  miscarriage  of  justice.  It  is  very  true,  as  well 
we  may  suggest  in  the  present  connection,  that  if  the  defend- 
ant was  not  wholly  irresponsible  by  reason  of  insanity  when 
he  attacked  his  wife,  his  assault  upon  her  was  unprovoked 
and  of  a  most  atrocious  character;  but,  however  vicious  and 
unjustifiable  his  attack  might  have  been,  he  was  entitled  to 
have  his  only  defense,  viz,  insanity,  passed  upon  and  deter- 
mined solely  by  the  jury. 

The  judgment  and  the  order  are  reversed  and  the  cause 
remanded. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  October  14,  1916,  and  the  fol- 
lowing opinion  then  rendered  thereon: 

HART,  J. — ^In  their  petition,  counsel  for  the  people  say: 
"On  the  outset  of  this  matter  we  admit  that  the  decision 
heretofore  rendered  in  this  case  is  correct  in  principle,  but 
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we  claim  that  the  people  tried  one  case  and  the  court  decided 
another." 

The  point  is  that  the  defendant,  at  the  trial,  tried  his  case 
solely  upon  the  theory  of  temporary  insanity  brought  on  by 
''recent  indulgence  in  alcoholism";  that  such  was  the  theory 
upon  which  the  learned  trial  court  instructed  the  jury,  and 
that  this  court  decided  the  case  upon  the  erroneous  supposi- 
tion that  the  defense  interposed  by  the  defendant  was  that 
he  was  wholly  irresponsible  and  not  accountable  in  law  for 
his  act  because  of  settled  insanity  superinduced  by  the  ex- 
cessive use  of  intoxicating  liquors. 

In  proof  of  their  position,  counsel  for  the  people  call  atten- 
tion to  certain  language  of  the  attorney  for  the  defendant  in 
his  opening  statement  to  the  jury,  in  which  he  declared:  "In 
other  words,  I  think,  gentlemen,  we  will  show  you  beyond 
question  in  this  case  that  Frank  Goodrum,  at  the  time 
this  assault  was  made,  knew  nothing  about  it;  that  he  was 
simply  laboring  under  a  case  of  delirium  tremens — simply 
insane  from  the  eflfect  of  alcohol  that  he  had  consumed  in 
the  week  or  two  before  that,  and  that  he  was  in  a  state  of 
mind  not  to  be  accountable  for  what  he  did.  We  will  show 
you  that  the  acts  that  he  did  in  the  manner  in  which  this 
oflfense  has  been  portrayed  here  were  not  natural,  but  unusual 
— ^an  improbable  way  of  doing  that  kind  of  thing;  that  he 
had  nothing  against  his  wife  at  any  time.  Now,  I  say  if  we 
show  you  that,  then  that  is  a  defense  to  this  action."  Again, 
in  his  opening  address,  the  attorney  said:  "We  will  show 
you  that  he  was  nervous;  that  he  had  all  the  indications, 
gentlemen,  that  make  up  a  case  of  alcoholic  insanity — not 
drunkenness,  gentlemen,  but  the  effects  of  alcohol  after  the 
stimulant  has  died  out — the  effect  on  the  nerves.  ...  I  think 
I  will  show  you  what  I  have  said,  and  even  more  on  that 
line." 

Thus,  it  is  contended,  the  counsel  for  the  defendant  ex- 
pressly limited  the  purpose  of  proof  upon  the  question  of 
the  mental  condition  of  the  accused  at  the  time  of  the  com- 
mission of  the  alleged  assault  to  the  establishment  of  the  fact 
that  he  was  suffering  only  from  temporary  mental  derange- 
ment as  the  result  of  the  use  of  intoxicating  liquors,  and  this 
proposition  is,  it  is  asserted,  emphasized  and  clearly  sustained 
by  the  statement  of  counsel  that  he  would  show  that  the  de- 
f endanty  on  the  occasion  of  the  assault,  was  suffering  from  an 
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attack  of  delirium  tremens,  a  condition  which  is  a  mere  tem- 
porary effect  of  alcoholism  and  not  a  characteristic  of  settled 
insanity  caused  by  alcoholism. 

It  is  to  be  conceded  that  the  attorney  for  the  accused,  in 
his  opening  statement  to  the  jury,  was  not  altogether  happy 
in  his  expressions  or  the  presentation  of  his  case  as  he  pro- 
posed to  make  it.  Obviously,  mere  temporary  mental  de- 
rangement resulting  from  the  use  of  intoxicants,  whether  it 
manifests  itself  in  the  form  of  delirium  tremens  or  in  some 
milder  form,  cannot  operate  to  absolve  a  person  from  liabil- 
ity for  a  criminal  act,  and  testimony  disclosing  that  precise 
mental  state  at  the  time  the  criminal  act  was  committed  is 
admissible  only  where  the  existence  of  a  particular  purpose, 
motive,  or  intent  is  a  necessary  element  of  the  crime  charged, 
and  then  it  may  be  considered  by  the  jury,  not  as  the  predi- 
cate for  the  full  exoneration  of  the  accused,  but  solely  to 
enable  or  assist  them  in  determining  the  purpose,  motive,  or 
intent  with  which  he  committed  the  act.  (Pen.  Code,  see. 
22.) 

But  we  think  that  the  opening  statement  of  counsel  is 
broader  in  its  scope  than  the  people  ascribe  to  it.  Whether 
the  attorney  for  the  defendant,  in  his  opening  statement,  did 
or  did  not  state  to  the  jury  in  apt  technical  language  that 
he  proposed  to  rely  upon  the  defense  of  insanity  for  the  com- 
plete exoneration  of  the  accused,  it  is  dear  to  our  minds  that 
said  statement  clearly  enough  and  so  sufSciently  shows  that 
that  was  what  he  intended  and  endeavored  therein  to  say. 
On  numerous  occasions,  in  the  course  of  his  statement,  he 
declared  that  he  would  show,  or  attempt  to  show,  that  the 
defendant,  when  the  assault  was  made,  was  insane;  that  he 
was  suffering  from  ''alcoholic  insanity,''  adding,  in  one  in- 
stance, when  using  the  latter  language,  the  statement,  ''not 
drunkenness,''  thus  attempting  to  emphasize  the  proposition 
that  he  did  not  refer  to  mere  temporary  mental  aberration 
or  derangement,  but  to  settled  insanity ;  that  the  accused  was 
"in  a  state  of  mind  not  to  be  accountable  for  what  he  did," 
and  many  other  like  expressions,  all  indicating  with  suffi- 
cient clearness  that  what  he  intended  to  say  to  the  jury  was 
that  he  proposed  to  prove  that  the  defendant,  by  the  exces- 
sive use  of  intoxicating  liquors  for  a  time  prior  to  the  assault, 
had  become  afUcted  with  insanity  to  a  degree  that,  in  a  legal 
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yieWy  he  was,  at  the  time  of  the  assault,  wholly  irresponsible 
and  not  accountable  for  his  act 

But  a  defendant,  in  a  criminal  case,  in  making  a  defense 
and  proving  his  case,  is  not  necessarily  required  to  remain 
strictly  within  the  literal  scope  of  the  defense  outlined  by 
his  counsel  in  his  opening  address  to  the  jury.  It  may  hap- 
pen, as  doubtless  it  has  happened,  that  a  lawyer  may  not  sue- 
ceed  in  stating  his  case  to  the  jury  in  a  strictly  proper 
manner  or  in  correct  technical  nomenclature.  This  may  nat- 
urally  occur  in  a  criminal  case  where  the  attorney  for  the 
defendant,  generally  well  learned  in  the  law,  has  had  no  ex- 
perience in  the  practice  of  the  criminal  law,  and  whose 
practical  familiarity  with  the  rules  and  doctrines  of  that 
branch  of  jurisprudence  is  decidedly  limited.  Hence,  that 
would  be  a  strange,  and,  indeed,  a  manifestly  unjust  rule 
which  would,  in  a  case  where  his  defense  had  not  been  prop- 
erly explained  in  the  opening  statement,  preclude  the  defend- 
ant from  making  his  case  as  he  intended  to  prove  it,  and  as 
he  had  reason  to  believe  he  could  only  prove  it  as  in  com- 
plete answer  to  the  charge  against  him.  But,  even  assum- 
ing that  the  opening  statement  of  counsel  for  the  accused  in 
this  case  is  amenable  to  the  interpretation  to  which  it  is 
subjected  by  the  people,  the  trial  court  in  this  case,  so  far  as 
the  proof  was  concerned,  accorded  to  the  defendant  the  right 
to  traverse  a  broader  field  than  the  said  opening  statement, 
as  so  interpreted,  warranted,-  for  it  allowed  opinion  testimony 
of  intimate  acquaintances  of  the  defendant  that  he  was  in- 
sane at  the  time,  or  in  near  proximity  to  the  time,  at  which  the 
assault  occurred.  This  testimony,  even  if  it  may  truly  be 
said  that  the  opening  statement  did  not,  squarely  and  broadly 
brought  into  the  case  as  a  vitally  important  issue  therein  the 
question  whether  the  defendant  was  insane  to  the  extent  that 
he  was  so  bereft  of  reason  and  the  power  of  volition  as  to 
have  rendered  him  wholly  irresponsible  for  his  act.  And  the 
fact  that  the  testimony  ofiFered  in  support  of  that  issue  might 
have  been  insufScient  in  probative  force  to  prove  it  by  the 
requisite  degree  of  proof,  or  the  fact  that  other  witnesses 
might  have  given  testimony  tending  to  show  or  even  satis- 
factorily showing  that  the  mental  condition  of  the  accused 
was  only  temporary  and  the  result  of  mere  drunkenness, 
could  not  have  the  effect  of  taking  insanity  from  the  case  as 
one  of  the  vital  issues.    The  issue  was  there  and  some  testi- 
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mony  received  in  its  support,  and,  as  declared  in  our  former 
opinion  and  as  is  obviously  true,  it  was  wholly  for  the  jury 
to  say  whether  it  was  proved  to  a  sufficient  degree  to  entitle 
the  defendant  to  an  acquittal  on  the  ground  that  thus  he 
was  not  in  a  mental  condition  to  be  responsible,  legally,  for 
the  assault.  Hence  it  was,  as  we  have  held,  error,  preju- 
dicial to  the  accused,  for  the  court  to  have  practically  taken 
that  question  from  the  jury,  and,  moreover,  under  our  view 
of  the  record  as  above  pointed  out,  we  may  add  to  what  we 
said  in  our  former  opinion  that  the  court  further  erred  to 
the  serious  detriment  of  the  defendant  by  confining  the  jury 
to  the  consideration  of  the  evidence  upon  the  defendant's 
intoxication  to  the  mere  determination  by  them  of  tiio  par- 
ticular "purpose,  motive,  or  intent"  with  which  the  accused 
committed  the  act.  In  other  words,  we  think  that  an  in- 
struction on  insanity  brought  on  by  the  use  of  intoxicatinjr 
liquors  that  will,  in  law,  excuse  a  criminal  act,  should  havp 
been  given,  and  that,  such  an  instruction  having  been  pro- 
posed by  the  defendant  and  disallowed,  the  action  of  the  court 
in  that  respect  constituted  prejudicial  error. 

There  can  be  no  possible  doubt  that  the  trial  court  intended 
to  and  did,  under  its  conception  of  the  case,  give  the  de- 
fendant a  fair  trial;  but  we  think  the  scope  of  the  defend- 
ant's position  in  the  case  was  misapprehended  by  the  prose- 
cuting attorney  and  that  the  court,  erroneously  adopting  the 
misconceived  theory  of  the  people,  made  the  errors  above 
referred  to,  and  which  we  think  undoubtedly  demanded  the 
reversal  heretofore  ordered. 

Rehearing  denied. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  9,  1916. 
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[CIt.  Wo.  1959.    Piret  Appellate  District.— September  15,  1916.] 

JAMES  H.  PORMAN  et  al.,  Petitioners,  v.  INDUSTRIAL 
AI1CIDENT  COMMISSION  et  al.,  Respondents. 

WOBKMEli-*«  COMPENSATION  ACT — SALESMAN  OF  BEAL  ESTATE — INJURIES 

IN  H0TEL  Fire. — Injaries  and  losses  by  one  employed  as  a  talesman 
of  re*I  estate  upon  commission  do  not  come  within  the  scope  of  the 
Workmen'to  Compensation  Act  (Stats.  1913,  p.  279),  where  they 
Te0Ql1«d  from  a  fire  in  a  hotel  in  which  the  employee  was  spending 
the  night  in  a  town  to  which  he  had  been  sent  for  the  purpose  of 
selling  real  estate  and  at  which  he  was  to  remain  indefinitely;  and 
the  employee  is  not  entitled  to  recover  compensation  under  said  act 
from  Ids  employer. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Third  Appellate  District  for  a  Writ  of  Review 
to  annul  the  action  of  the  Industrial  Accident  Commission^ 
awarding  an  employee  compensation  for  injuries. 

The  facts  are  stated  in  the  opinion  of  the  court 

Redman  &  Alexander,  for  Petitioners. 

Chris.  M.  Bradley,  for  Respondents. 

THE  COURT.— This  is  an  application  for  a  writ  of  review 
directed  at  a  proceeding  before  the  Industrial  Accident  Com- 
mission, wherein  the  respondent,  Richard  F.  James,  sought  to 
recover  compensation  from  his  employer,  James  H.  Forman, 
and  the  insurer  of  said  employer  Georgia  Casualty  Com- 
pany, for  injuries  alleged  to  have  been  sustained  during  and 
in  the  course  of  his  employment. 

The  stipulated  facts  are  as  follows :  Richard  F.  James  was 
employed  by  James  H.  Forman  as  a  salesman  for  the  purpose 
of  selling  real  estate  upon  commission.  The  terms  of  his 
employment  as  such  salesman  did  not  call  for  regular  work- 
ing hours,  but  it  was  understood  that  he  should  make  sales  of 
real  estate  at  any  or  such  times  as  it  was  possible  for  him  to 
secure  a  customer  and  complete  the  sale.  Mr.  James  was  di- 
rected by  his  employer  to  go  to  the  town  of  Needles  for  the 
purpose  of  selling  real  estate  there  and  to  remain  indefinitely. 
Mr.  James  went  to  said  town  for  that  purpose,  and  while 
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there  took  a  room  in  the  White  House  Hotel,  where,  on  the 
evening  of  February  28,  1916,  he  retired  for  the  night.  At 
or  near  the  hour  of  4 :15  A.  M.  of  February  29th  a  fire  broke 
out  in  the  White  House  Hotel,  which  destroyed  the  hotel  and 
in  which  Mr.  James  lost  his  clothing  and  effects,  and  was 
also  burned  about  the  hands  and  arms  and  face  in  escaping 
from  the  fire.  For  the  injuries  thus  suffered  he  made  appli- 
cation for  compensation  from  his  employer  before  the  Indus- 
trial Accident  Commission,  and  upon  a  hearing  was  awarded 
the  sum  of  $365.90.  A  petition  for  rehearing  was  presented 
and  denied  by  the  commission,  whereupon  the  petitioners 
herein  applied  to  this  court  for  a  writ  of  review. 

We  are  of  the  opinion  that  this  case  is  one  which  does  not 
come  within  the  scope  of  the  Workmen's  Compensation  Act 
(Stats.  1913,  p.  279).  Section  12a  of  the  act  provides  as  fol- 
lows: ''Liability  for  the  compensation  provided  by  this  act,  in 
lieu  of  any  other  liability  whatsoever,  shall,  without  regard 
to  negligence,  exist  against  any  employer  for  any  personal 
injury  sustained  by  his  employees  by  accident  arising  out  of 
and  in  the  course  of  the  employment  ...  (2)  Where,  at 
the  time  of  the  accident,  the  employee  is  performing  services 
growing  out  of  and  incidental  to  his  employment  and  is  act- 
ing within  the  course  of  his  employment  as  such.'*  It  seems 
dear  to  us  that  the  injuries  and  losses  whieh  the  respondent 
James  suffered  cannot  be  held  to  have  been  sustained  by  an 
accident  arising  out  of  and  in  the  course  of  his  employment, 
nor  to  have  occurred  at  a  time  when  the  employee  was  per- 
forming service  growing  out  of  and  incidental  to  his  employ- 
ment and  acting  within  the  course  of  his  employment  as 
such;  and  that  this  view  is  fully  sustained  by  the  following 
authorities:  OaskeU  v.  Van  Voorhies  Co.,  2  L  A.  C.  No.  14, 
p.  1020;  Oreen  v.  Shaw,  5  Butterworth  Comp.  Cas.  573; 
Kitchenam  v.  The  Johannisherg,  4  Butterworth  Comp.  Cas. 
311;  Rodger  v.  Paisley  Schoolhoard,  5  Butterworth  Comp. 
Cas.  547;  MiUiken  v.  TowU  Co.,  216  Mass.  293,  [L.  R.  A. 
1916A,  337,  103  N.  B.  898] ;  Bryant  v.  FissM,  84  N.  J.  L.  72, 
[86  Atl.  458] ;  and  particularly  the  case  of  Ocean  Accident 
d  Chiaranty  Co.  v.  Industrial  Accident  Commission  of  the 
State  of  CaUfornia,  173  Cal.  313,  [159  Pac.  1041],  decided 
by  the  supreme  court  in  Bank  September  8,  1916,  and  in 
which  case  the  foregoing  section  of  the  Workmen's  Compen- 
sation Act  is  given  a  very  exhaustive  review. 

The  award  is  therefore  annulled. 
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[Cir.  No.  1925.    First  Appellate  Distriet.— September  15, 1916.1 

ALBERT  J.  CORY,  Respondent,  v.  W.  J.  H0TCHKIS3 
et  al.,  Appellants. 

QunriNo  Titlx— Adtebsb  Possission—Evidenos— Burden  of  Pboof.— 
In  an  action  to  quiet  title  to  real  property  in  which  the  defendants 
elaim  title  by  adverse  possession  and  also  under  a  purported  tax  sale, 
where  the  record  title  to  the  land  is  shown  to  be  in  the  plaintiff,  pre- 
fumptivelj  he  was  seised  of  the  possession  within  the  time  required 
by  law,  and  the  burden  is  upon  the  defendants  to  show  that  they  or 
either  of  them,  having  eolor  of  title  to  the  land,  had  held  and  pos- 
sessed the  same  against  the  plaintiff  for  the  full  statutory  period 
of  five  yean  preceding  the  commencement  of  the  action. 

li^ — ^Absencb  of  Bsoobd  Title— Essentials  of  Advebss  Possession. — 
One  who  does  not  connect  himself  with  a  record  title  cannot  be  said 
to  have  had  possession  of  land  under  color  of  title,  and  therefore, 
in  order  to  establish  a  claim  of  adverse  possession,  it  is  incumbent 
upon  him  to  show  compliance  with  the  provisions  of  section  325  of 
the  Code  of  Civil  Procedure,  vis.,  (1)  that  the  land  had  been  pro- 
tected by  a  substantial  indosure;  or  (2)  that  it  has  been  cultivated 
and  improved  during  his  alleged  use  and  occupation  of  the  same,  and, 
failing  in  this,  his  daim  fiiUs. 

Id, — Claim  Under  Color  of  Titlb— Absence  of  PossESsiON.^Where  it 
does  not  appear  that  one  claiming  land  under  a  tax  deed  at  any  time 
personally  or  otherwise  occupied  and  used  the  land,  or  that  he  did 
anything  with  reference  to  the  same  after  receiving  the  deed  save 
to  pay  the  taxes  thereon,  he  cannot  sustain  a  claim  of  adverse  pos- 
session. 

Id.— Leasing  of  Land— Failure  to  Show  Exclusive  Use.— The  mere 
fact  that  one  of  the  defendants  assumed  the  ownership  of  the  land 
and  leased  the  same  to  another  may  be  some  evidence  that  it  was 
his  intent  to  claim  the  land,  but  where  he  fails  to  show  that  it  was 
occupied  by  his  lessee  for  the  statutory  period,  or  that  it  was  not 
used  by  plaintiff  or  other  persons  during  that  time,  his  mere  intent 
to  daim  the  land  is  insuffident  to  support  a  daim  of  title  by  adverse 
possession. 

Id. — Joint  Claim  of  Adverse  Possession — ^Insufficienct  of  Evidence. 
Where  it  is  alleged  in  the  cross-complaint  in  an  action  to  quiet  title 
to  land  that  the  title  was  conveyed  by  the  holder  of  a  tax  deed  to 
one  of  the  defendants  (who  the  evidence  does  not  show  ever  had  pos- 
session of  the  hind),  for  the  benefit  of  himself  and  the  other  defend- 
ant (who  leased  the  land  for  grazing  purposes),  the  latter  cannot 
be  said  to  have  connected  himself  with  the  purported  title  of  his 
codefendant,  there  being  no  evidence  that  he  was  acting  for  his 
codefendant  or  for  himself  and  the  latter  jointly. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 
George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  A.  Williams,  for  Appellants. 

Drew  &  Drew,  and  Frank  Eauke,  for  Respondent 

LENNON,  P.  J.— The  plaintiff  in  this  action  sought  and 
recovered  judgment  against  the  defendants  quieting  his  title 
to  160  acres  of  land  situate  in  the  county  of  Fresno.  The 
defendants'  answer  denied  all  of  the  material  allegations  of 
the  plaintiff's  complaint,  and,  cross-complaining,  claimed 
title  to  the  lands  in  dispute  by  adverse  possession,  and  also 
under  a  purported  tax  sale  and  deed  from  the  county  tax 
collector  to  one  R.  M.  Barthold,  which  was  followed  by  a 
deed  from  the  latter  to  the  defendant  Hotchkiss  alleged  to 
have  been  made  and  executed  for  the  benefit  of  Hotchkiss  and 
the  defendant  Canty.  The  trial  court  found  that  the  tax  sale 
which  was  the  basis  of  the  tax  collector's  deed  to  Barthold 
was  invalid,  for  the  reason  that  it  was  made  for  an  amount 
in  excess  of  that  permitted  by  law.  It  is  conceded  that  the 
evidence  sustains  this  finding,  and  that,  as  a  consequence, 
the  tax  deed  did  not,  as  further  found  by  the  trial  court,  con- 
vey  any  title  to  the  land  in  dispute  to  Barthold  or  his  pur- 
ported successor  in  interest.  It  is  claimed,  however,  that  by 
reason  of  the  purported  deed  from  the  tax  collector  to  Bar- 
thold and  the  deed  from  him  to  the  defendant  Hotchkiss,  the 
defendants  had  color  of  title  sufScient  to  support  their  claim 
of  title  to  the  land  by  adverse  possession  under  the  provisions 
of  section  323  of  the  Code  of  Civil  Procedure.  The  record 
title  to  the  land  having  been  shown  to  be  in  the  plaintiff, 
presumptively  he  was  seised  of  the  possession  within  the  time 
required  by  law;  and  therefore  the  burden  was  upon  the  de- 
fendants to  show  that  they  or  either  of  them,  having  color 
of  title  to  the  land,  had  held  and  possessed  the  same  as 
against  the  plaintiff  for  the  full  statutory  period  of  five  years 
preceding  the  commencement  of  the  present  action.  (Code 
Civ.  Proc.,  sec.  321.)  In  support  of  the  burden  thus  placed 
upon  the  defendants  they  showed  that  yearly  for  seven  or 


Digitized  by  VjOOQ IC 


Sept.  1916.]  Cory  v.  Hotchkiss.  445 

eight  years  prior  to  the  commencement  of  the  action  the  de- 
fendant Canty  had  in  writing  leased  the  land  in  suit  to  one 
Pucheu,  for  the  purpose  of  pasturing  sheep  thereon,  and  that 
during  a  portion  of  each  of  those  several  years  Pucheu  did 
run  and  pasture  as  many  as  three  separate  herds  of  sheep 
upon  the  land  for  a  period  of  from  two  to  six  months  in  each 
year;  each  band  of  sheep  had  a  herder,  and  these  herders 
during  the  time  that  the  sheep  were  pasturing  were  in  the 
habit  of  traveling  back  and  forth  over  the  land.  Bands  of 
sheep  belonging  to  other  persons  at  times  traveled  across  the 
land  to  water  at  a  well  situated  on  the  southeast  comer  of 
the  land.  Pucheu 's  sheep  were  upon  the  land  only  during 
the  pasture  season,  and  although  during  that  season  he  was 
upon  the  land  once  a  week,  he  did  not  know  of  his  own  knowl- 
edge whether  his  herders  prevented  the  sheep  of  other  per- 
sons pasturing  upon  the  land  leased  by  him ;  and  because  of 
his  lack  of  knowledge  as  to  where  the  lines  of  the  land  actu- 
ally ran,  he  was  unable  to  say  whether  or  not  the  sheep  of 
other  persons  had  roamed  and  pastured  upon  the  land  at 
the  times  his  sheep  were  there.  Supplementing  the  evidence 
of  Pucheu,  there  was  testimony  of  another  witness  for  the  de- 
fense to  the  effect  that  he  knew  that  Pucheu  had  pastured 
sheep  upon  the  land  in  suit,  and  that,  in  so  far  as  he  knew, 
no  other  sheep  were  permitted  to  pasture  there. 

This  is  substantially  a  statement  of  the  evidence  introduced 
at  the  trial  and  relied  upon  by  the  defendants  with  reference 
to  the  actual  use  and  occupation  of  the  land.  It  was  an 
admitted  fact  in  the  case — and  the  trial  court  found — ^that 
aU  taxes  levied  upon  the  land  in  suit  subsequent  to  the  date 
of  the  tax  deed  to  Barthold  were  paid  by  the  defendant 
Hotchkiss,  and  that  the  defendant  Canty  paid  nothing  for  or 
on  account  of  such  taxes.  While  the  evidence  shows  that 
the  land  was  neither  cultivated,  improved  nor  inclosed,  it  is 
conceded  that  inasmuch  as  Hotchkiss  had  color  of  title  to  the 
land,  he  might  have  supported  his  claim  of  adverse  posses- 
sion by  proof  of  his  possession  and  occupancy  of  the  land 
for  the  purpose  of  pasturage,  coupled  with  proof  that  he  had 
employed  herders  to  keep  his  own  stock  on  the  land  and  other 
stock  off.  (Code  Civ.  Proc.,  sec.  323,  subd.  3;  Bullock  v. 
Rouse,  81  Cal.  590,  [22  Pac.  919].)  However,  it  does  not 
appear  from  the  record  before  us  that  the  defendant  Hotch- 
kiss at  any  time  personally  or  otherwise  occupied  and  so  used 
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the  land,  or  that  he  did  anything  with  reference  to  the  same 
after  receiving  the  deed  from  Barthold  save  to  pay  the  taxes 
thereon*  Therefore  it  cannot  be  said  that  he  had  continu- 
ously or  at  all  occupied  the  land  for  the  purpose  of  pasturage 
for  the  statutory  period  of  five  years;  and  consequently  it 
must  be  held  that  his  daim  of  adverse  possession  was  not 
made  out.  True,  the  defendants  in  their  cross-complaint  al- 
leged that  Barthold  conveyed  the  land  to  the  defendant 
Hotchkiss  for  the  use  and  benefit  of  Hotchkiss  and  Canty. 
This  allegation,  however,  was  duly  denied  by  the  plaintiff's 
answer  to  the  cross-complaint;  and  the  record  is  absolutely 
barren  of  any  evidence  showing  or  tending  to  show  any  in* 
terest  in  common  between  them  under  the  deed  or  otherwise 
or  that  the  defendant  Canty  was  in  privity  or  ever  claimed 
any  right,  title,  or  interest  in  the  land  under  or  through  the 
defendant  Hotchkiss.  In  so  far  as  the  record  shows,  the 
source  of  Canty 's  right  to  lease  the  land  to  Pucheu  does  not 
appear,  and  certainly  there  was  no  showing  that  in  so  leas- 
ing the  lands  he  was  acting  for  Hotchkiss,  or  jointly  for  him- 
self and  Hotchkiss.  The  defendant  Canty  not  having  con- 
nected himself  with  the  purported  titie  of  Hotchkiss,  cannot 
be  said  to  have  had  possession  of  the  land  in  dispute  under 
color  of  title,  and,  therefore,  in  order  to  establish  his  claim 
of  adverse  possession,  it  was  incumbent  upon  him  to  show 
coml)liance  with  the  provisions  of  section  325  of  the  Code  of 
Civil  Procedure,  viz.,  (1)  that  the  land  had  been  protected 
by  a  substantial  indosure,  or  (2)  that  it  had  been  cultivated 
and  improved  during  his  alleged  use  and  occupation  of  the 
sama  This  the  defendant  Canty  did  not  do,  and  therefore 
his  defense  of  adverse  possession  necessarily  failed  when  meas- 
ured by  the  provisions  of  the  code  section  last  cited. 

But,  aside  from  this,  we  are  of  the  opinion  that  the  evi- 
dence adduced  relative  to  the  use  and  occupation  of  the  land 
by  Canty 's  lessee  would  not  have  sufficed  to  support  a  find- 
ing that  the  defendants,  or  either  of  them,  had  exclusive  use 
and  occupation  of  the  land  for  the  statutory  period  within 
the  intent  and  meaning  of  the  provisions  of  section  323  of 
the  Code  of  Civil  Procedure.  The  mere  fact  that  Canty 
assumed  the  ownership  of  the  land  and  leased  the  same  to 
Pucheu  may  have  been  some  evidence  that  it  was  the  intent 
of  Canty  to  claim  the  land;  but  if,  as  the  evidence  shows,  he 
did  no  more,  and  that  the  land  was  not  occupied  by  Pucheu 
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under  the  lease  in  the  manner  and  for  the  period  prescribed 
by  the  statute,  then  of  course  the  mere  intent  of  Canty  would 
not  afford  any  substantial  support  to  the  claim  of  adverse 
possession;  and  certain  it  is  that  the  defendants  did  not  af- 
firmatively show,  as  they  were  required  to  do,  that  during  the 
time  that  the  land  was  not  used  for  grazing  purposes  it  was 
not  otherwise  used  and  occupied  by  the  plaintiff  or  other 
persons  claiming  under  him  or  independent  of  him.  The 
testimony  that  ''this  quarter-section  is  used  for  nothing  after 
the  end  of  the  pasture  season"  is  the  only  evidence  to  be 
found  in  the  record  upon  this  phase  of  the  case;  and  obvi- 
ously the  scope  of  that  testimony  must  be  confined  to  the  use 
to  which  the  land  was  usually  put,  and  clearly  cannot  be 
construed  as  establishing  the  fact  that  the  land  was  not  occu- 
pied  during  and  after  the  dose  of  the  pasturing  season.  In 
brief,  the  proof  proffered  in  the  present  case  in  support  of 
the  daim  of  adverse  possession,  as  in  the  case  of  Strauss  v. 
Caniy,  169  Cal.  101,  [145  Pac.  1012],  **was  entirely  consist- 
ent with  the  view  that  the  possession  of  this  holding  under 
Canty  was  casual  and  intermittent,"  and  therefore,  as  was 
said  in  that  case,  ''the  court  was  entirely  justified  in  con- 
cluding that  the  defendant  had  not  proven  an  exclusive  and 
continued  possession  sufiScient  to  satisfy  the  statute." 

For  the  reasons  stated,  the  judgment  and  order  appealed 
from  are  afSrmed* 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


[CSy.  No.  1841.    First  AppeUate  District.— September  15, 1916.] 

N.  L.  GARDNER,  Appellant,  v.  WILLIS  B.  STEADMAN, 

Respondent 

Chanoi  of  Plaoi  of  Trial — AFFmAvrr  of  Merits — Affidavit  of  Third 
Party  —  Section  396,  Cods  of  Civil  Procsdurx. — An  affidavit  of 
merits,  under  section  896  of  the  Code  of  Civil  Procedure,  on  motion 
for  a  change  of  place  of  trial,  maj  be  made  bj  any  person  on  behalf 
of  the  defendant  who  is  sufficiently  familiar  with  the  faets  of  the 
ease  to  make  the  same. 

Id. — Insufficient  Affidavit — Amendment. — An  affidavit  of  merits,  on 
BBotion  for  a  change  ef  place  of  trial,  made  bj  the  defendant's  wif e. 
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which  is  insDfficient  by  reason  of  containing  affiant's  mere  conclusion 
M  to  defendant's  residence,  may  be  amended,  and  the  affidavit  of 
residence  and  merits  of  the  attorney  for  the  defendant,  which  is 
admittedly  sufficient  in  form,  may  be  considered  m  an  amendment 
to  the  prior  affidavit 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  changing  the  place  of  trial  of 
an  action.    Marcel  E.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Algernon  Crofton,  and  R.  W.  Gillogley,  for  Appellant. 

Skinner,  Skinner  &  Henshall,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  an  order  chan- 
ging the  place  of  trial  of  the  action  from  the  city  and  county 
of  San  Francisco  to  the  county  of  Los  Angeles,  upon  def  end- 
ant 's  motion. 

The  said  defendant  was  sued  in  the  city  and  county  of  San 
Francisco  upon  a  personal  obligation  and  was  duly  served  with 
process.  Within  the  time  required  by  law  he  appeared  by 
his  attorney  of  record  and  demurred,  and  at  the  same  time 
filed  a  demand  for  a  change  of  the  place  of  trial  of  the  action 
to  Los  Angeles  County.  There  was  also  filed  at  the  same 
time  an  affidavit  of  residence  and  merits,  which  affidavit, 
however,  was  not  sworn  to  by  the  defendant  but-  by  his  wife, 
who  deposed  therein  that  the  defendant  was  temporarily  ab- 
sent from  the  state  of  California,  and  therefore,  for  that 
reason,  the  affidavit  was  made  by  her;  that  the  residence  of 
the  defendant  was  some  time  prior  to  and  at  the  time  of  the 
commencement  of  the  action  and  thereafter  in  the  county  of 
Los  Angeles;  that  the  affiant  was  familiar  with  the  facts  of 
the  case,  and  had  fully  and  fairly  stated  the  same  to  Newton 
J.  Skinner,  the  defendant's  attorney,  and  upon  such  state- 
ment had  been  advised  by  him  and  verily  believed  that  the 
defendant  had  a  good  and  substantial  defense  to  the  action 
on  the  merits.  Upon  the  hearing  of  the  motion  plaintiflP  ob- 
jected to  this  affidavit,  but  upon  what  grounds  does  not  ap- 
pear in  the  record.  However,  the  defendant  thereupon  asked 
and  obtained  leave  to  file  an  amended  affidavit  of  residence 
and  merits,  and  thereafter  presented  and  filed  an  affidavit 
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of  merits  and  of  residence  sworn  to  by  Newton  J.  Skinner, 
his  attorney  of  record.  The  plaintiff,  in  opposition  to  the 
motion,  presented  a  connter-affidavit  as  to  the  defendant's 
residence,  and  upon  the  hearing  the  court  granted  the  de-» 
fendant's  motion  for  a  change  of  the  place  of  trial,  where- 
upon plaintiff  prosecutes  this  appeal. 

The  first  contention  of  the  appellant  is  that  the  affidavit  of 
merits  made  by  the  defendant's  wife  and  presented  on  his 
behalf  on  said  motion  was  fatally  defective  and  void,  for  the 
reason  that  it  was  not  made  by  the  defendant  himself.  Sec- 
tion 396  of  the  Code  of  Civil  Procedure  provides  that  the 
afidavit  of  merits  upon  motion  for  change  of  place  of  trial 
must  be  filed  by  the  defendant.  The  supreme  court,  constru- 
ing this  section  of  the  code  in  an  early  case,  decided  that  this 
did  not  mean  that  the  affidavit  of  merits  must  be  made  by  the 
defendant,  but  upheld  the  sufficiency  of  an  affidavit  of  merits 
made  by  the  attorney,  {NichoU  v.  Nicholl,  66  Cal.  86,  [4  Pac. 
882].)  This  being  so,  we  see  no  reason  for  holding  that  an 
affidavit  of  merits  may  not  be  made  by  any  person  on  behalf 
of  the  defendant  who  is  sufficiently  familiar  with  the  facts 
of  the  case  to  make  the  same;  and  hence  that  the  affidavit 
of  merits  in  this  case  made  by  the  defendant's  wife  was  a 
sufficient  compliance  with  the  statute. 

The  appellant  further  contends,  however,  that  the  affidavit 
of  the  defendant's  wife,  in  so  far  as  it  purported  to  be  an  affi- 
davit of  residence  of  the  defendant,  was  insufficient  in  point 
of  form,  for  the  reason  that  it  did  not  contain  facts  showing 
that  the  defendant's  residence  was  in  Los  Angeles  at  the  time 
of  the  commencement  of  the  action,  but  only  contained  a 
mere  statement  of  the  affiant's  conclusion  in  that  regard, 
which  the  appellant  insists  is  insufficient  for  iany  purpose, 
citing  the  cases  of  Bernou  v.  Bernou,  15  Cal.  App.  341,  [114 
Pac.  1000],  and  O'Brien  v.  O'Brien,  16  Cal.  App.  103^  [116 
Pac.  692].  While  it  is  true  that  these  cases  hold  that  an  affi- 
davit of  residence  when  made  by  another  than  the  defendant 
himself  should  contain  more  than  the  mere  conclusion  of  the 
affiant,  still  we  are  of  the  opinion  that  an  affidavit  which 
merely  states  such  conclusion  may  be  made  the  subject  of 
amendment  in  the  discretion  of  the  court ;  and  in  the  case  at 
bar  the  court,  upon  the  application  of  the  defendant,  per- 
mitted the  defendant  to  file  an  amended  affidavit  of  residence 
and  merits ;  whereupon  he  filed  the  affidavit  of  his  attorney 

81  Cal.  App. — 29 
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of  record,  which  it  is  not  contended  by  the  appellant  is  in- 
sufficient in  subject  matter.  But  the  appellant  urges  that 
this  affidavit  cannot  be  considered  as  an  amendment  to  the 
prior  affidavit,  and  hence  should  not  be  received  as  such.  It 
has  been  held,  however,  that  the  filing  of  a  new  affidavit  of 
merits  by  another  affiant  is  a  sufficient  compliance  with  an 
order  of  the  court  permitting  an  amended  affidavit  to  be  filed 
upon  motion  for  a  change  of  the  place  of  trial.  (Palmer  dk 
Bey  V.  Barclay,  92  Cal.  199,  [28  Pac  226].)  This  being  so, 
and  the  affidavit  of  the  defendant's  attorney  being  admittedly 
sufficient  in  form  and  substance  to  comply  with  the  require- 
ments of  section  396  of  the  Code  of  Civil  Procedure,  we  think 
the  court  committed  no  error  in  granting  the  motion  for  a 
change  of  the  place  of  trial  of  the  action. 
The  order  is  affirmed* 

Lennon,  P.  J.,  and  Kerrigan,  7.|  eoncurred. 


[GIt.  No.  1942.    First  Appellate  District. — September  15,  1916.] 

E.  0.  EEBSE,  Eespondent,  v.  G.  B.  AMIOO  COMPANY 
(a  Corporation),  Appellant 

8ALK  of  PBODUOE — ^PLACK  of  DeUVXBT  and   ACCEPTANd — EVTOENGK.-^ 

In  an  action  to  recover  the  price  of  certain  produce  alleged  to  have 
been  sold  and  delivered  to  the  defendant  pursuant  to  the  terms  of  a 
written  contract,  which  designated  the  place  of  delivery  and  accept- 
ance as  different  from  the  place  of  shipment,  the  admission  of  proof 
that  prior  to  and  at  the  time  of  such  shipment  the  authorised  agent 
of  the  defendant  approved  and  accepted  such  produce  at  the  point 
of  shipment  does  not  constitute  a  variance  of  the  terms  of  the  writing 
bj  parol,  but  amounts  to  evidence  of  a  waiver  of  such  provision  of 
the  contract  u]pon  the  part  of  the  defendant. 
lb. — AuTHOBiTT  OF  AosNT — CoNFUOT  OF  EviDENCB— APPEAL. — ^Where  the 
evidence  is  conflicting  as  to  whether  the  person  who  acted  for  the 
defendant  was  the  duly  authorized  agent  for  the  purpose  of  accept- 
ing the  produce  at  the  point  of  shipment,  the  finding  of  the  trial 
eourt  on  such  issue  is  conclusive  on  the  appellate  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 
H.  Z.  Austin,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Chas.  A.  Lee,  and  Everts  &  Ewing,  for  Appellant 
Short  &  Sutherland,  and  Carl  E.  Lindsay,  for  Bespondent. 

THE  COURT.— This  is  an  appeal  from  the  judgment  and 
order  denying  the  defendant's  motion  for  a  new  trial. 

The  plaintiff,  acting  for  himself  and  also  for  two  other 
persons  of  whom  he  was  the  assignee,  brought  this  action 
against  the  defendant  to  recover  the  contract  price  of  certain 
Zinf  andel  grapes  alleged  to  have  been  sold  and  delivered  to 
the  defendant  in  September,  1913,  pursuant  to  the  terms  of 
three  contracts  for  the  purchase  of  said  grapes  for  that  year 
entered  into  between  the  plaintiff  and  his  assignors  respect- 
ively and  the  defendant  herein,  by  the  terms  of  which  the 
plaintiff  and  his  assignors  agreed  to  sell  and  deliver  to  the 
defendant  first  crop  Zinfandel  grapes,  which  were  to  be 
raised  in  the  county  of  Fresno  and  shipped  from  Kerman, 
in  said  county,  to  said  defendant  in  the  city  and  county  of 
San  Francisco,  which  was  designated  as  the  place  of  delivery 
and  acceptance  of  said  produce.  These  contracts  were  made 
with  the  plaintiff  and  his  assignors  on  behalf  of  the  defend- 
ant by  one  Carl  A.  Heijne,  who  was  the  duly  authorized 
agent  of  the  defendant  for  the  purpose  of  making  said  con- 
tracts. When  the  first  carloads  of  said  grapes  arrived  in  San 
Francisco  they  were  rejected  by  the  defendant,  which  refused 
to  receive  them  as  first  crop  grapes,  or  to  pay  for  them  un- 
der said  contracts,  and  refused  to  receive  any  more  grapes 
of  a  like  quality;  whereupon  the  plaintiff  and  his  assignors 
sold  the  remainder  of  their  crop  of  grapes  to  other  persons, 
and  then  brought  this  action  for  the  price  of  the  grapes 
shipped  to  the  defendant  as  aforesaid. 

Upon  the  trial  of  the  cause  the  court  found  that  the  car- 
loads of  grapes  so  shipped  were  first  crop  Zinfandel  grapes 
of  the  quality  required  by  the  terms  of  said  contracts;  and 
also  found  that  the  defendant  had  accepted  said  grapes  as 
such  at  Eerman  at  the  time  of  their  shipment  from  that  point, 
and  thereupon  rendered  judgment  in  favor  of  the  plaintiff. 
From  an  order  denying  the  defendant's  motion  for  a  new 
trial,  it  has  prosecuted  this  appeal. 

The  first  contention  of  the  appellant  is  that  the  court  erred 
in  the  admission  of  evidence  tending  to  show  that  Carl  A. 
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Hdjne  contmued  to  act  as  the  authorized  agent  of  the  de- 
fendant up  to  and  including  the  time  of  the  shipment  of  said 
grapes,  and  tending  to  show  that  prior  to  and  at  the  time  of 
said  shipment  said  Heijue,  purporting  to  act  as  the  duly 
authorized  agent  of  the  defendant,  had  approved  the  quality 
of  said  grapes  and  accepted  them  as  sufficient  under  the  con- 
tract at  the  point  of  their  shipment.  It  is  the  appellant's 
contention  that  this  proof  tended  to  vary  the  terms  of  the 
written  eontracts  between  the  parties,  which  provided  that 
the  place  of  delivery  and  acceptance  of  said  grapes  should 
be  the  city  and  county  of  San  Francisco.  We  are  of  the 
opinion,  however,  that  such  would  not  be  the  effect  of  the 
introduction  of  such  evidence,  but  that  the  proofs  thus  ad- 
duced would  simply  amount  to  evidence  of  a  waiver  on  the 
part  of  the  defendant  of  the  provisions  of  its  contracts  with 
regard  to  the  place  of  delivery  and  acceptance  of  the  grapes. 
We  are  of  the  opinion  that  the  defendant  might,  through  its 
duly  authorized  officers  or  agents,  have  accepted  and  received 
said  produce  at  Kerman  instead  of  requiring  that  they  be 
delivered  at  San  Francisco,  and  that  the  place  of  acceptance 
should  be  there.  The  only  question,  therefore,  presented  on 
the  record  is  as  to  whether  said  Carl  A.  Heijne  was  the  duly 
authorized  agent  of  the  defendant  for  the  purpose  of  accept- 
ance of  said  produce  at  Eerman.  Upon  this  subject  the  evi- 
dence is  clearly  conflicting,  with  the  preponderance  rather  in 
favor  of  the  view  that  Heijne  acted  as  the  agent  of  the  de- 
fendant throughout  the  cropping  season,  and  that  his  osten- 
sible authority  was  such  as  would  have  entitled  him  to  have 
bound  the  defendant  by  his  approval  and  acceptance  of  the 
grapes  at  the  place  of  their  shipment.  This  being  so,  the 
finding  of  the  court  to  the  effect  that  the  goods  were  delivered 
and  accepted  at  Kerman  will  not  be  disturbed. 

The  appellant  further  contends  that  the  evidence  in  the 
case  is  insufficient  to  show  that  the  grapes  were  first  crop 
and  of  the  quality  required  by  the  contracts  in  question ;  but 
as  to  that  matter  also  the  evidence  is  in  conflict,  and  for  that 
reason  this  further  finding  of  the  court  will  not  be  disturbed. 

The  final  contention  of  the  defendant  is  that  there  was  a 
conspiracy  between  Heijne  and  the  plaintiff  and  his  asso- 
ciates, by  which  unmarketable  grapes  were  to  be  shipped  to 
the  defendant  and  the  contract  thus  violated,  so  as  to  enable 
the  plaintiff  and  his  associates  to  evade  it  and  sell  the  re- 
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mainder  of  their  crop  at  a  higher  price  upon  a  rising  market. 
This  defense  does  not  appear  to  have  been  pleaded  nor  in 
fact  presented  upon  the  trial  of  the  cause  in  the  lower  court; 
but  aside  from  this,  we  do  not  think  the  evidence  is  sufficient 
to  sustain  the  appellant's  contention. 
The  judgment  and  order  are  af&rmed, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  14,  1916. 


[Oiy.  No.  1579.    Third  Appellate  IMstriet.— September  15,  1916.] 

WILLIAM    GRANT,    Respondent,    v.    CHARLES   A. 
WARREN,  Appellant. 

Bali  of  Bonds— Payment  Out  of  Pbociids  of  Mabbub  Quabbt— FAn<- 
vta  to  Wobk  Quarry— Measubx  of  Damaoes.— Where  a  sale  of 
mortgage  bonds  of  a  corporation  owning  a  marble  quarry  is  made 
upon  condition  that  the  purchase  price  of  such  bonds,  other  than 
the  amount  paid  upon  their  deliverj,  should  be  made  by  the  yendee 
causing  a  corporation  to  be  organized  for  the  working  of  the  quarry 
and  having  such  corporation  enter  into  an  agreement  with  the  render 
to  pay  to  the  latter  such  balance  out  of  the  proceeds  ef  the  quarry, 
and  the  Tendee  thereafter  repudiates  his  agreement  to  work  the  mine, 
the  measure  of  the  plaintiff's  damage  is  the  full  balance  due  in  cash, 
and  not  the  amount  of  the  royalty  that  the  quarry  might  have  yielded 
had  it  been  worked. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County,  and  from  an  order  denying  a  new  triaL 
G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  B.  Dozier,  and  Reid  &  Dozier,  for  Appellant. 

Harding  &  Monroe,  Grant  &  Zimdars,  Beverly  L.  Hodghead, 
and  W.  H.  Bryan,  for  Respondent. 

BURNETT,  J.— The  appeal  is  from  the  judgment  and  also 
the  order  denying  a  motion  for  a  new  trial.    It  is  virtually 
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conceded,  however,  by  appellant  that  by  reason  of  irregulari- 
ties as  to  the  statement  on  motion  for  a  new  trial  we  are,  in 
effect,  limited  to  the  consideration  of  the  appeal  from  the 
judgment  and  to  the  determination  of  whether  the  findings 
support  said  judgment. 

The  findings  necessary  for  an  understanding  of  the  situa- 
tion are  aa  follows:  ''That  heretofore  and  on  the  26th  day  of 
March,  1912,  the  plaintiff  was  the  owner  of  five  hundred  and 
ninety-five  per  cent  first  mortgage  bonds  of  the  par  value  of 
five  hundred  dollars  each,  issued  by  the  Columbia  Marble 
Quarries,  Inc.,  a  corporation.  That  the  payment  of  said 
bonds  was  secured  by  a  first  lien,  mortgage  or  deed  of  trust 
made  by  said  Columbia  Marble  Quarries,  Inc.,  on  that  certain 
property  situated  in  the  county  of  Tuolumne,  state  of  Cali- 
fornia, which  property  is  more  particularly  described  in  the 
complaint  on  file  herein.  That  said  property  included  a  cer- 
tain marble  quarry  hereinafter  referred  to  as  the  marble 
quarry  property.  That  at  the  time  of  the  issuance  of  said 
bonds  and  continuously  up  to  and  until  the  time  of  the  sale 
thereof,  as  hereinafter  found,  the  said  Columbia  Marble  Quar- 
ries, Inc.,  was  the  owner  of  said  marble  quarry  property 
subject  to  said  bonded  indebtedness. 

''That  on  or  about  the  26th  day  of  March,  1912,  this  plain- 
tiff sold  and  delivered  to  the  defendant,  Charles  A.  Warren, 
the  said  five  hundred  and  ninety  bonds  upon  the  following 
express  terms  and  conditions,  that  is  to  say:  First:  That  the 
said  defendant  should  immediately  pay  to  plaintiff  the  sum 
of  fifteen  thousand  dollars  as  a  part  of  the  purchase  price 
of  said  bonds. 

"Second:  That  said  defendant,  upon  receiving  delivery  and 
possession  of  said  bonds  should  immediately  proceed  to  sell, 
or  cause  to  be  sold,  the  property  described  in  the  deed  of 
trust  made  to  secure  the  payment  of  said  bonds,  in  accord- 
ance with  the  powers  conferred  upon  the  holder  or  holders 
of  said  bonds  by  such  deed  of  trust,  and  at  the  sale  thereof 
should  purchase  said  property  and  hold  the  same  upon  cer- 
tain trusts  for  the  use  and  benefit  of  this  plaintiff;  that  is  to 
say:  the  said  defendant  agreed  to  cause  a  corporation  to  be 
organized  for  the  acquiring,  owning  and  operating  of  said 
marble  quarry  property  and  that  he  would  cause  and  procure 
said  corporation  to  enter  into  a  proper  written  agreement 
with  this  plaintiff  whereby  it  should  pay  plaintiff  beginning 
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eighteen  montha  from  the  26th  day  of  March,  1912,  the  sum 
of  fifty  cents  for  each  and  every  ton  of  marble  taken  out  and 
shipped  from  said  quarries  until  there  should  be  paid  to 
plaintiff  the  further  sum  of  twenty-eight  thousand  dollars 
as  the  balance  of  the  purchase  price  of  said  five  hundred  and 
ninety  bonds. 

''That  it  was  further  agreed  that  such  royalties  should  be 
paid  on  the  15th  day  of  each  and  every  month  for  all  marble 
shipped  during  the  previous  month,  and  that  all  such  royalty 
or  royalties  should  be  a  first  lien  charge  against  said  marble 
quarry  property." 

Then  follows  a  finding  to  the  effect  that  Warren,  on  the 
delivery  to  him  of  said  bonds,  paid  therefor  the  said  sum  of 
fifteen  thousand  dollars,  and  proceeded  to  sell  said  property 
under  the  terms  of  said  trust  and  thereupon  purchased  the 
same;  that  he  organized  a  corporation  known  as  the  Warren 
Marble  Company;  that  he  acquired  control  of  its  corporate 
stock  and  of  said  corporation  and  dominated  its  policy  and 
business  affairs;  that  said  corporation,  ''at  the  behest  and 
instigation  of  said  Charles  A.  Warren  and  with  full  knowl- 
edge of  the  claims  of  this  plaintiff  against  said  property  and 
in  violation  of  such  claims  and  without  the  knowledge  or  con- 
sent of  this  plaintiff,  the  said  Warren  Marble  Company  on 
or  about  the  first  day  of  July,  1912,  made  a  certain  mortgage 
or  deed  of  trust,  mortgaging  and  conveying  said  marble 
quarry  property  to  the  defendant,  the  Savings  Union  Bank 
and  Trust  Company,  for  the  purpose  of  securing  the  pay- 
ment of  one  hundred  bonds  of  the  denomination  of  one  thou- 
sand dollars  each."  That  said  mortgage  was  duly  acknowl- 
edged and  was  recorded  on  July  29,  1912;  that  after  said 
mortgage  was  recorded,  the  said  corporation  made  and  deliv- 
ered  to  plaintiff  the  agreement  attached  to  the  complaint  and 
marked  Exhibit  "B,"  providing  "that  this  contract  and  all 
moneys  payable  thereunder  shall  be  a  first  lien  and  charge 
against  the  said  marble  quarry  property  and  against  the  real 
property  herein  described";  that  at  the  time  of  the  delivery 
of  said  Exhibit  "B"  plaintiff  believed  it  constituted  a  first 
lien  and  charge  against  said  property;  that  he  had  no  knowl- 
edge or  notice  of  the  creation  of  said  bonded  indebtedness 
of  one  hundred  thousand  dollars  nor  of  fhe  making  or  re- 
cording of  said  deed  of  trust,  and  that  defendants  Warren 
and  the  Warren  Marble  Company  repeated  to  him  that  said 


Digitized  by  VjOOQ IC 


456  Gkant  t;.  Wabken.  [31  Cal.  App 

agreement  congtituted  a  first  lien  and  charge  upon  said 
property. 

It  is  also  f otifid  that  plaintiff  performed  all  the  conditions 
of  his  agreement;  that  immediately  after  he  discovered  that 
''said  bonded  indebtedness  had  been  created  and  had  been 
made  a  lien  and  charge  upon  the  said  marble  quarry  property 
prior  to  the  lien  or  charge  of  said  agreement  Exhibit  *B,' 
this  plaintiff  demanded  of  said  defendants  Charles  A.  Warren 
and  the  Warren  Marble  Company  that  they  cancel  and  annul 
said  bonded  indebtedness  and  said  mortgage  or  deed  of  trust, 
and  make  said  agreement  Exhibit  'B'  a  first  lien  or  charge 
against  said  property,  but  that  said  defendants  and  each  of 
them  refused  and  have  failed  so  to  do,"  and  that  said  de* 
fendants  notified  plaintiff  that  they  did  not  intend  engaging 
in  the  business  of  operating  and  carrying  on  said  marble 
quarry  enterprise  and  of  quarrying  and  shipping  marble 
from  said  quarry,  and  that  they  did  not  intend  to  perform 
the  terms  and  provisions  of  said  agreement  Exhibit  ''B." 

The  findings  disclose,  as  stated  by  respondent,  that  Warren 
broke  his  contract:  ** First,  by  conveying  the  property  to  the 
corporation  without  reserving  a  first  lien  to  plaintiff;  and 
without  which  lien  no  one  would  have  a  right  to  extract  marble 
from  the  quarry.  Second,  by  impressing  the  property  so 
conveyed,  with  the  first  lien  of  one  hundred  thousand  dollars 
in  priority  to  plaintiff's  security,  thus  putting  it  out  of  his 
power  to  perform  his  contract  with  plaintiff.  Third,  by  re- 
pudiation of  plaintiff's  right  to  have  the  first  lien.  Fourth, 
by  notice  to  plaintiff  that  neither  Warren  nor  the  company 
intended  to  operate  the  quarry  or  pay  the  royalty." 

The  groundwork  is  thus  laid  for  a  judgment  in  favor  of 
plaintiff  unless  there  be  merit  in  the  contention  of  appellant 
that,  the  action  being  for  damages,  there  should  be  a  specific 
finding  as  to  the  actual  pecuniary  detriment  suffered  by 
plaintiff  in  consequence  of  the  violation  of  the  contract  on 
the  part  of  appellant.  It  is  argued  that  for  aught  that  ap- 
pears to  the  contrary,  there  may  have  been  no  actual  loss  to 
plaintiff  as  a  result  of  said  dereliction.  For  instance,  among 
other  considerations,  it  is  suggested  that  the  quarry,  if 
worked,  might  not  have  yielded  sufficient  to  pay  any  portion 
of  said  royalty,  and  reference  is  made  to  section  3358  of  the 
Civil  Code,  providing  that  "Notwithstanding  the  provisions 
of  this  chapter,  no  person  can  recover  a  greater  amount  in 
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damages  for  the  breach  of  an  obligation  than  he  could  have 
gained  by  the  full  performance  thereof  on  both  sides,  except 
in  the  cases  specified  in  the  articles  on  exemplary  damages 
and  penal  damages,  and  in  sections  3319,  3339,  and  3340,"  it 
being  claimed  that  the  present  case  does  not  fall  within  any 
of  said  exceptions. 

But  we  do  not  regard  this  action  as  technically  one  for 
damages.  It  is  rather  a  suit  to  recover  the  balance  due  on 
the  purchase  price  of  property  that  has  been  completely  trans- 
ferred to  the  vendee.  There  would,  of  course,  be  no  question 
if  the  promise  to  pay  the  said  twenty-eight  thousand  dollars 
had  been  absolute.  In  other  words,  if  Warren  had  promised 
to  pay  the  said  amount  on  delivery  of  said  property  by  the 
vendor  and  had  failed  or  refused  to  do  so,  plaintiff  could 
maintain  his  action  immediately.  Here  the  promise  was  to 
pay  the  balance  out  of  the  proceeds  of  the  mine,  it  is  true, 
and,  therefore,  was  conditional,  but  in  consequence  of  War- 
ren's failure  to  give  the  promised  security  and  his  repudia- 
tion of  his  agreement  to  work  the  mine,  the  law  treats  his 
promise  as  an  absolute  and  unconditional  one,  and  holds  him 
to  an  obligation  to  pay  said  balance  in  cash.  The  authorities 
seem  to  take  this  view  of  the  situation,  and  we  may  follow 
respondent  in  his  quotations  from  some  of  the  cases. 

In  Wolf  V.  Marshy  54  Cal.  228,  the  action  was  upon  a  note 
for  a  certain  amount  containing  this  provision:  ''This  note  is 
made  with  the  express  understanding  that  if  the  coal  mines 
in  the  Marsh  Ranch  yield  no  profits  to  me,  then  this  note  is 
not  to  be  paid  and  the  obligation  herein  expressed  shall  be 
null  and  void."  Defendant  thereupon  conveyed  the  prop- 
erty, making  it  impossible  for  him  to  operate  the  mine  or  de- 
rive any  profit.  In  holding  him  liable  on  the  note,  the  su- 
preme court  said:  ''When  he  did  that  he  violated  his  contract 
and  the  note  at  once  became  due  and  payable." 

In  Love  v.  Mabury,  59  CaL  484,  the  contract  for  the  pay- 
ment for  work  done  on  a  mine  contained  this  clause:  "And 
the  balance  of  nine  hundred  dollars  to  be  paid  out  of  the  first 
proceeds  of  the  mine  after  deducting  expenses."  The  court 
declared:  "That  the  contract  contemplated  that  the  defend- 
ants were  to  work  the  mine  'out  of  the  first  proceeds  of  which, 
after  deducting  expenses,'  the  balance  was  to  be  paid,  does 
not  admit  of  doubt.  And  we  are  of  the  opinion  that  the 
fa/lTire  and  refusal  to  commence  to  work  it  within  a  reason- 
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able  time  after  the  completion  and  acceptance  of  the  labor 
and  materials  bestowed  upon  the  property,  rendered  them 
liable  for  the  balance  due  therefor.** 

In  Pdrier  v.  Gravel,  88  Cal.  79,  [25  Pac.  962],  the  suit  was 
upon  a  written  promise  to  pay  a  stated  sum  containing  this 
provision:  ''The  said  sum  to  be  so  paid  in  installments  in 
such  amounts  and  at  such  times  as  I  shall  realize  each  month 
from  such  products  after  payment  of  all  costs  and  expenses 
of  the  gathering  or  obtaining  and  selling  such  products.  The 
said  sum  of  money  to  be  paid  only  and  exclusively  from  such 
products  of  said  land  as  I  may  be  entitled  to,  and  no  other 
property  of  mine  shall  be  subject  to  said  debt  or  obligation.** 
The  defendant  conveyed  the  property  and  thereafter  derived 
no  profit.  It  was  said  by  the  court:  "This  being  so,  the  bal- 
ance unpaid  became  immediately  due  and  payable  and  the 
plaintiff  could  maintain  an  action  for  the  recovery  thereof.'* 

In  Bagley  v.  Cohen,  121  Cal.  604,  [53  Pac.  1117],  the  bal- 
ance due  was  to  be  paid  ''out  of  the  profits  realized  by  me 
from  my  business  of  packing  raisins  at  Malaga,  during  the 
present  season."  Defendant  conveyed  the  property  and  it 
was  held  that  "his  liability  became  thereupon  fixed  and 
absolute.'* 

In  Carter  v.  Rhodes,  135  Cal.  46,  [60  Pac.  985],  the  agree- 
ment provided:  "And  one  thousand  dollars  balance  to  be  paid 
only  out  of  the  net  proceeds  of  the  working  of  the  one-half 
interest  in  said  mineral  claim  conveyed,  and  in  no  event  shall 
the  one  thousand  dollars,  or  any  part  thereof,  become  a  per- 
sonal claim  against  the  party  of  the  second  part — that  is,  the 
appellant."  The  court  said:  "By  the  sale  of  his  interest  in 
the  mine,  the  appellant  put  it  out  of  the  power  of  the  re- 
spondent to  receive  the  thousand  dollars  from  the  net  pro- 
ceeds of  that  interest  and  appellant  became  at  once  personally 
responsible  to  pay  the  thousand  dollars.** 

The  cases  where  the  defaulting  party  failed  to  give  security 
as  promised  for  the  balance  of  the  consideration  are  of  the 
same  tenor.  Among  the  citations,  we  may  refer  to  Camahan 
V.  Hughes,  108  Ind.  227,  [9  N.  E.  80],  Wheeler  v.  Harrah, 
14  Or.  325,  [12  Pac.  500],  and  Cook  v.  Stevenson,  30  Mich. 
243. 

In  the  first  of  these,  it  is  said :  "It  is  abundantly  settled  that 
where  goods  are  sold  upon  credit,  the  purchaser  agreeing  as 
part  of  the  contract  to  execute  notes  payable  at  a  future  day 


Digitized  by  VjOOQ IC 


Sept  1916.]  OawT  i;.  Warben.  459 

for  the  purchase  price,  the  refusal  of  the  purchaser  to  exe- 
cute the  notes  according  to  the  contract  entitles  the  seller  to 
maintain  an  action  for  such  refusal,  and  the  measure  of 
damages  is  the  full  price  of  the  goods  sold." 

In  the  Wheeler  case,  tupra,  the  court  says:  "The  naked 
obligation  of  the  defendant  was  not  sufficient  to  obtain  the 
credit ;  nor  would  it  have  been  received,  and  the  property  de- 
livered, without  the  promise  of  security  as  agreed.  When 
credit  is  given  for  the  price  of  goods  sold  on  the  condition 
that  the  purchaser's  note,  with  surety,  be  given  therefor,  and 
this  condition  is  not  complied  with,  but  the  property  is  taken 
by  the  purchaser,  he  is  liable  for  the  price  at  once,  and  before 
the  expiration  of  the  proposed  term  of  credit." 

In  the  Michigan  case,  supra,  it  was  declared  as  to  the  de- 
fendant: **By  refusing  or  failing  to  keep  that  term  in  the 
agreement  which  was  introduced  to  assure  him  delay,  he  en- 
titled the  other  party  to  insist  upon  the  resulting  alternative 
of  immediate  payment." 

Some  of  the  cases  refer  to  the  amount  recovered  as  "dam- 
ages," and  declare  that  the  vendor  will  be  entitled  to  recover 
as  damages  the  whole  value  of  the  goods,  it  being  suggested, 
though,  that  there  may  be  "a  rebate  of  interest  during  the 
stipulated  credit."  Such  rebate,  it  may  be  stated,  was 
allowed  in  the  case  at  bar. 

If  we  regard  the  amount  recovered  as  damages,  it  is  ap- 
parent that  no  other  just  rule  could  be  applied  in  determin- 
ing the  amount.  It  is  impossible,  in  other  words,  to  say  just 
how  much  would  have  been  taken  from  the  quarry  and  what 
the  payments  to  plaintiflP  would,  therefore,  have  been,  but  this 
difficulty  was  created  by  the  refusal  of  appellant  to  perform 
his  contract.  He  therefore  is  in  no  position  to  say  that  re- 
spondent must  prove  his  actual  damages,  but  the  law  holds 
him  to  the  measure  that  he  himself  prescribed. 

We  think  the  foregoing  consideration  is  decisive  of  the  case, 
and  the  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  14,  1916. 
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[Crim.  No.  631.    First  Appellate  Distriet-^September  IS,  1016.] 

THE  PEOPLE,  Respondent,  v.  PRANK  AMBROSE, 
Appellant 

Criminal  Law  —  Relbass  from  Custody  FEKDma  Trial —  Falsb  and 
Worthless  Bail  Bond— Sufwchnot  of  Indictment. — An  indict- 
ment alleging  that  the  defendant,  acting  in  concert  with  his  three 
codefendants,  "did  unlawfully,  willfully,  and  fraudulently  conspire, 
eombine,  confederate,  and  agree  to  obtain  the  release  and  discharge 
from  custody"  of  a  prisoner  (who  was  confined  in  the  county  jail 
pending  trial  upon  an  indictment  which  charged  him  with  the  com- 
mission of  a  felony),  ^y  presenting  to  the  superior  court  of  the 
state  of  California  in  and  for  the  city  and  county  of  San  Francisco 
a  fraudulent,  worthless,  and  Toid  bail  bond,**  states  facts  sufficient 
to  constitute  the  offense  denounced  by  the  terms  of  subdivision  5  of 
section  182  of  the  Penal  Code. 

Id. — CouNssLiNS  of  Codefbndant  to  Beoomx  Surety — Evidbnos— Un- 
warranted Conviction. — In  sueh  a  prosecution,  where  the  only  evi- 
dence adduced  which  tended  in  any  way  to  connect  the  defendant 
with  the  alleged  conspiracy  was  that  he  advised  and  counseled  one 
of  his  codefendants  to  become  a  surety  on  the  bond,  and  to  swear 
that  he  was  owner  of  property  which  stood  of  record  in  his  name, 
but  in  faet  belonged  to  the  defendant,  his  conviction  is  unwarranted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  D.  Harloe,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  ffiordan. 
Deputy  Attorney-General,  for  Respondent 

THE  COURT. — ^In  an  indictment  returned  to  the  superior 
court  of  the  city  and  county  of  San  Francisco  the  defendant 
herein,  jointly  with  three  other  persons,  was  charged  with 
the  crime  of  criminal  conspiracy.  The  appeal  is  from  the 
judgment  of  final  conviction  and  from  an  order  denying  a 
new  trial. 

Subdivision  5  of  section  182  of  the  Penal  Code,  under  which 
the  indictment  evidently  was  drawn,  denounces  as  a  criminal 
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conspiracy  the  conduct  of  two  or  more  persons  who  conspire 
**to  commit  any  act  .  .  .  for  the  perversion  or  obstruction  of 
justice,  or  due  administration  of  the  laws."  The  charging 
part  of  the  indictment  alleges  that  the  defendant,  acting  in 
concert  with  the  three  codefendants,  **did  unlawfully,  will- 
fully, and  fraudulently  conspire,  combine,  confederate,  and 
agree  to  obtain  the  release  and  discharge  from  custody"  of 
one  Joseph  Monahan  (who  was  confined  in  the  county  jail 
pending  trial  upon  an  indictment  which  charged  him  with 
the  commission  of  a  felony),  ''by  presenting  to  the  superior 
court  of  the  state  of  Califomia  in  and  for  the  city  and  county 
of  San  Francisco  a  fraudulent,  worthless,  and  void  bail 
bond."  The  indictment  further  alleged  that  two  of  the  co- 
defendants  had  agreed  to  falsely  swear,  and  did  so  swear, 
when  qualifying  as  sureties  upon  the  bail  bond  of  Monahan, 
that  they  were  each  worth  the  sum  of  two  thousand  five  hun- 
dred dollars,  the  amount  fixed  as  bail,  over  and  above  their 
just  debts  and  liabilities,  and  that  they  were  respectively  the 
owners  of  certain  real  estate  situated  in  the  county  of  Yolo 
and  the  city  and  county  of  San  Francisco. 

Apparently  the  only  connection  which  the  defendant  Am- 
brose had  with  the  conspiracy  charged,  in  so  far  as  the  alle- 
gations of  the  indictment  are  concerned,  is  to  be  found  in  the 
concluding  paragraph  of  the  indictment,  which  alleged  that 
he  advised  and  counseled  Shaney,  one  of  the  codefendants 
who  became  a  surety  on  the  bond,  ""to  execute  said  bond  and 
to  swear  that  he  was  the  owner  of  said  property."  It  will  be 
noted  that  the  indictment  does  not  charge  that  it  was  the 
intent  and  purpose  of  the  defendant  and  his  alleged  co-con- 
spirators to  do  anything  more  by  the  preparation  and  pres- 
entation of  the  bail  bond  in  question  than  to  procure  the  re- 
lease of  Monahan  upon  bail  pending  his  trial  upon  the  felony 
charged  against  him.  Neither  expressly  nor  by  necessary 
implication  does  the  indictment  allege  that  the  release  of 
Monahan  upon  worthless  bail  was  procured  primarily  for  the 
purpose  of  permitting  him  to  abscond  and  thereby  evade  the 
possible  penalties  of  a  trial  and  conviction.  Nevertheless,  we 
are  of  the  opinion  that  the  indictment  states  facts  sufficient 
to  constitute  the  offense  charged  against  the  defendant,  and 
that  therefore  his  demurrer  was  properly  overruled  by  the 
trial  court  True  it  is  that  release  from  custody  upon  bail 
pending  trial  is  ordinarily  the  constitutional  and  statutory 
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right  of  every  person  charged  with  crirae;  but  it  is  equally 
true  that  it  is  neither  the  constitutional  nor  statutory  right 
of  a  person  to  be  so  released  by  means  of  a  false  and  worth- 
less bail  bond;  and  it  seems  certain  to  tis  that  the  procure- 
ment of  the  release  in  that  manner  is  a  perversion  of  the  due 
administration  of  the  law,  and  therefore  comes  within  the 
denunciation  of  subdivision  5  of  section  182  of  the  Penal 
Code. 

We  are  satisfied,  however,  upon  a  review  of  the  evidence 
adduced  upon  the  entire  case  that  the  judgment  against 
this  defendant  cannot  be  sustained.  The  only  evidence  ad- 
duced upon  behalf  of  the  people  tending  in  any  way  to  con- 
nect the  defendant  with  the  alleged  conspiracy  may  be  stated 
in  substance  to  be  that  the  codefendant  Shaughnessy  qualified 
as  a  surety  upon  the  bail  bond  in  question  under  the  name 
of  Shaney ;  that  the  property  which  at  the  time  of  qualifying 
he  swore  he  owned  stood  of  record  in  the  name  of  Shaney; 
that  the  property  originally  belonged  to  Ambrose;  that  the 
latter  had  placed  it  of  record  in  the  name  of  Shaney  at  a 
time  when  he  was  having  trouble  with  his  wife ;  that  Shaugh- 
nessy, with  the  knowledge  and  consent  of  the  defendant 
Ambrose,  pretended  to  be  the  owner  of  the  property,  and 
on  one  or  two  occasions  exercised  acts  of  ownership  over  the 
property  by  borrowing  money  secured  by  mortgages  upon  it 
executed  and  acknowledged  in  the  name  of  Shaney ;  that  one 
Barkley,  attorney  for  Monahan,  called  upon  Ambrose  for 
the  purpose  of  having  him  procure  Shaughnessy  as  a  bonds- 
man, giving  as  security  the  property  in  question;  that  the 
defendant  Ambrose  stated  to  Barkley  that  he  had  no  objec- 
tion to  Shaughnessy  going  upon  the  bond,  and  that  when 
Shaughnessy  mentioned  the  subject  of  going  upon  the  bond 
Ambrose  replied,  ''If  you  desire  it,  go  on  the  bond;  it  is  all 
right;  I  think  Monahan  is  all  right.''  Incidentally  it  was 
shown  in  evidence  that  Shaughnessy  was  sometimes  known  as 
Shaney. 

In  tiie  face  of  this  evidence  we  do  not  think  it  can  be  said 
that  the  bond,  as  regards  Shaughnessy 's  qualifications  to 
serve  thereon,  was  valueless.  Even  though  the  defendant 
Ambrose  claimed  to  have  been  the  real  owner  of  the  prop- 
erty, nevertheless  inasmuch  as  the  record  title  was  in  the 
name  of  Shaney,  and  that  Shaughnessy,  under  the  name  of 
Shaney  (by  which  he  was  sometimes  known),  duly  executed 
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and  acknowledged  the  bond,  there  can  be  no  doubt  that  the 
property  standing  in  the  name  of  Shaney  could  have  been 
resorted  to  in  satisfaction  of  a  breach  of  the  bond  had  one 
occurred.  This  being  so,  it  cannot  be  held  that  the  evidence 
sustains  the  allegation  of  the  indictment  to  the  effect  that 
Ambrose  counseled  and  advised  his  codefendant  Shaughnessy 
to  execute  and  qualify  upon  a  faLse  and  worthless  bond.  It 
may  be  conceded  that  the  evidence  shows  that  the  codefend- 
ant Gilfeather,  who  qualified  as  surety  upon  the  bond,  per- 
jured himself  when  he  swore  upon  qualifying  that  he  was 
the  owner  of  certain  property  situate  in  the  city  and  county 
of  San  Francisco,  and  that  therefore,  in  so  far  as  Oilfeather 
was  concerned,  the  bond  was  false  and  valueless;  but  aside 
from  the  fact  that  the  indictment  does  not  charge  Ambrose 
with  having  counseled  and  advised  Gilfeather  to  execute  the 
bond  and  qualify  as  a  surety  thereon,  we  have  been  unable 
to  find  in  the  record  any  evidence  showing,  or  tending  to 
show,  any  connection  of  the  defendant  Ambrose  with  his  co- 
defendant  Oilfeather  in  the  preparation  and  presentation  of 
the  bond.  In  short,  in  so  far  as  the  evidence  shows,  whatever 
Ambrose  may  have  done  in  the  transaction  was  independent 
of  anything  done  by  Oilfeather.  Thia  being  so,  it  cannot  be 
said  tiiat  the  conspiracy  charged  in  the  indictment  was  sus- 
tained by  the  evidence  adduced  at  the  trial. 

This  conclusion  makes  it  unnecessary  to  refer  to  and  decide 
the  other  points  presented  upon  the  appeal. 

For  the  reasons  stated  the  judgment  and  order  appealed 
from  are  reversed. 
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[Civ.  No.  2007.    Second  Appellate  District— September  18,  1916.] 

EDNA  E.  BELLINGER,  Respondent,  v.  JAMES  B. 
HUGHES  et  al.,  Appellants. 

Neoliosnos— Elusion  of  Pedisisian  With  Automobilx — Ebioneous 
iNSTRUonoN — CoMTBiBUTOBY  NsGUGENCB. — In  an  action  to  recover 
damages  for  personal  injuries  received  by  a  pedestrian  as  the  result 
of  a  collision  with  an  automobile  while  crossing  a  city  street  over 
which  a  street-car  was  then  passing,  it  is  prejudicial  error  to  instruct 
the  jury,  without  any  qualifications  whatever,  that  '^f  an  automobile 
driver,  not  being  able  to  see  a  street  crossing  which  he  is  approach- 
ing because  of  a  passing  street-car,  instead  of  stopping  his  machine, 
merely  changes  its  direction  so  as  to  go  around  the  car  and  in  doing 
so  comes  suddenly  upon  and  runs  into  and  injures  a  person,  he  is 
guilty  of  gross  negligence,  and  is  liable  for  all  damage  proximately 
caused  thereby,"  where  the  answer  alleges  contributory  negligence, 
and  there  is  evidence  supporting  the  claim  that  plaintiff  had  her 
eyes  turned  away  from  the  automobile,  the  approach  of  which  she 
had  noticed,  and  that  she  stepped  back  to  escape  collision  with  a 
passing  motorcycle. 

lo. — NEaLiOENCE— When  Question  of  Law. — It  is  only  where  the  un- 
disputed facts  are  such  as  to  leave  but  one  reasonable  inference,  and 
that  of  negligence,  that  the  court  is  justified  in  taking  the  question 
from  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  J.  Willett,  for  Appellants. 

G.  A.  Gibbs,  and  Elliot  Gibbs,  for  Respondent 

SHAW,  J. — Action  to  recover  damages  for  personal  in- 
juries. Judgment  was  rendered  for  plaintiff,  from  which, 
and  an  order  denying  defendant's  motion  for  a  new  trial, 
he  prosecutes  this  appeal. 

The  injury,  damages  for  which  are  sought,  was  the  result  of 
a  collision  between  an  automobile  operated  by  defendant 
Hughes  and  plaintiff  while  she  was  crossing  from  the  north 
side  of  Colorado  Street,  in  Pasadena,  to  the  south  side  there- 
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of,  at  a  point  along  the  east  line  of  Los  Robles  Avenue  which 
at  right  angles  intersects  Colorado  Street.  The  record  here 
presented  is  not  only  meager,  but  to  a  large  extent  unintelli- 
gible, by  reason  of  the  fact  that  a  map  or  plat,  not  brought 
up  in  the  record,  was  used  by  witnesses,  who  pointed  out 
thereon  positions  and  places  knowledge  of  which  is  neces- 
sary to  a  proper  understanding  of  the  relation  of  the  parties 
to  the  location  where  the  injury  occurred.  But  to  the  court 
this  evidence,  without  the  map,  is  meaningless. 

Numerous  errors  are  assigned,  only  one  of  which,  however, 
we  deem  necessary  to  consider,  as  upon  this  we  are  of  the 
opinion  that  the  judgment  and  order  must  be  reversed.  This 
error  consists  in  giving  to  the  jury,  without  qualification 
thereof,  an  instruction  numbered  17,  as  follows:  ''If  an  auto- 
mobile driver  not  being  able  to  see  a  street  crossing  which  he 
is  approaching  because  of  a  passing  street-car,  instead  of 
stopping  his  machine  merely  changes  its  direction  so  as  to  go 
around  the  car  and  in  doing  so  comes  suddenly  upon  and 
runs  into  and  injures  a  person,  he  is  guilty  of  gross  negli- 
gence and  is  liable  for  all  damage  proximately  caused  there- 
by." It  appears  that  a  street-car  track  was  maintained  along 
Colorado  Street  west  of  Los  Robles  Avenue,  which  at  the  in- 
tersection was  extended  in  a  southerly  direction  along  the 
latter  street.  Immediately  before  the  time  of  the  injury  a 
street-car  operated  upon  said  line  was  on  the  track  at  a  point 
just  west  of  the  line  of  Los  Robles  Avenue  and  about  to  turn 
southerly  into  said  avenue,  when  plaintiff,  who  was  crossing 
Colorado  Street,  and  had  reached  a  point  therein  about  half 
or  two-thirds  of  the  way  between  the  street-car  tracks  and 
the  curb,  saw  the  automobile  on  the  south  side  of  Colorado 
Street  and  near  the  west  line  of  Los  Robles  Avenue.  She 
testifies  that  this  automobile  appeared  to  be  held  up  by  the 
street-car,  which  was  about  to  turn  in  front  of  it  into  Los 
Robles  Avenue,  or  for  other  reasons  had  slowed  down.  At  all 
events,  she  says  she  was  sure,  since  the  street  in  front  of  her 
over  which  she  was  crossing  was  clear,  that  she  had  time  to 
reach  the  south  curb  line  thereof  before  the  automobile  would 
reach  the  line  of  her  travel  in  effecting  the  crossing.  When 
eight  or  ten  feet  from  the  south  curb  line  of  Colorado  Street 
she  was  struck  by  the  motor  car  and  knocked  down.  There  is 
evidence,  though  contradicted,  tending  to  show  that  plain- 
si  €•!.  App.— 80 
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tiff  at  the  time  she  was  struck  by  the  automobile  was  facing 
east — ^that  is,  in  the  direction  in  which  the  automobile  was 
going — and  when  ''she  got  just  beyond  the  tracks  that  are  in 
the  center  of  the  street  she  got  out  of  the  way  of  a  passing 
motorcycle.**  Plaintiff  testified  that  she  "saw  the  automo- 
bile plain  enough**  when  it  was  approaching  just  back  of  the 
street-car.  As  to  whether  any  signal  was  given  by  the  oper- 
ator of  the  automobile  by  horn  or  bell,  and  as  to  the  speed  at 
which  it  was  operated — whether  rather  fast,  as  testified  to  by 
one  witness,  moderate  speed,  or  slowly,  as  testified  by  others — 
the  evidence  is  likewise  conflicting. 

The  answer  alleged  contributory  negligence  on  the  part  of 
the  plaintiff,  and  since  there  was  evidence  which,  if  believed 
by  the  jury,  would  establish  such  fact,  the  question  as  to 
whether  or  not  plaintiff  was  guilty  of  contributory  negli- 
gence which  constituted  the  proximate  cause  of  her  injury, 
should  have  been  submitted  to  the  jury  for  determination; 
and  had  it  so  found,  this  court  could  not  have  disturbed  such 
verdict.  The  daim,  as  to  which  there  was  a  conflict  of  evi- 
dence, that  plaintiff  had  her  eyes  turned  away  from  the  auto- 
mobile the  approach  of  which  she  had  noticed,  and  that  she 
stepped  back  to  escape  a  collision  with  a  passing  motorcycle, 
if  believed,  might  justify  a  conclusion  of  negligence  on  the 
part  of  plaintiff.  And  her  own  testimony  to  the  effect  that 
the  distance  between  the  line  upon  which  she  was  crossing 
the  street  and  the  approaching  automobile  was  little  more 
than  the  intervening  space  of  Los  Robles  Avenue  (width, 
however,  not  shown),  might  be  deemed  well  calculated,  if 
believed  by  the  jury,  to  constitute  a  sufficient  warning  to  her 
of  danger  from  which,  by  the  exercise  of  ordinary  care,  she 
could  escape.  Reasonable  minds  might  have  differed  as  to 
whether  or  not,  under  the  circumstances,  she  was  justified  in 
concluding  that  the  motor  would  not  continue  its  progress, 
and  as  to  whether  she  should  not  at  least  have  looked  in  the 
direction  of  the  approaching  automobile,  and  this  even  though 
no  sound  of  the  horn  or  other  signal  was  given.  ''The  fact 
of  negligence  is  generally  an  inference  from  many  facts  and 
circumstances,  all  of  which  it  is  the  province  of  the  jury  to 
find.**  (Schierhold  v.  North  Beach  A  M.  R.  R.  Co.,  40  Cal. 
453.)  In  Davis  v.  Pacific  Power  Co.,  107  Cal.  563,  575,  [48 
Am.  St.  Rep.  156,  40  Pac.  952],  it  is  said:  "It  is  only  where 
the  undisputed  facts  are  such  as  to  leave  but  one  reasonable 
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inference,  and  that  of  negligence,  that  the  court  is  justified 
in  taking  the  question  from  the  jury/'  Where  either  negli- 
gence is  set  up  as  a  cause  of  action  or  contributory  negligence 
pleaded  as  a  defense,  it  seldom  happens  that  the  question  is 
80  clear  from  doubt  that  the  court  can  undertake  to  say  as  a 
matter  of  law  how  the  jury  should  find  upon  such  issues.  It 
is  apparent,  we  think,  that  plaintiff  relied  upon  the  course  of 
the  automobile  being  obstructed  by  the  street-car  which  she 
had  reason  to  think  was  about  to  turn  into  Los  Robles  Avenue 
ahead  of  the  automobile.  Whether  an  inference  of  negli- 
gence on  the  part  of  the  plaintiff  in  not  further  watching 
the  approach  of  the  automobile  was  justified  depended  upon 
whether  she  was  justified  in  this  reasoning.  As  said  in  John- 
son V.  Thomas,  5  Cal.  TJnrep.  256,  [43  Pac.  578]:  "It 
was  certainly  an  inference  upon  which  minds  might  well  dif- 
fer, and  hence  proper  to  be  submitted  to  a  jury,  under  proper 
instructions."  The  evidence  shows  that  the  position  of  the 
street-car  was  such  as  to  partially  at  least  obstruct  the  auto- 
mobile driver's  view  of  the  street  crossing,  and  that  he  did 
not  see  the  plaintiff  until  after  his  automobile  had  passed  the 
street-car,  when  he  came  suddenly  upon  plaintiff,  which  facts 
bring  the  case  directly  within  the  instruction  given.  Never- 
theless, if  the  jury  were  satisfied  that  plaintiff  was  guilty 
of  contributory  negligence  which  was  the  proximate  cause  of 
her  injury,  she  was  not  entitled  to  recover.  In  effect,  the 
jury  was  told  to  disregard  all  evidence  tending  to  prove  con- 
tributory negligence  on  the  part  of  plaintiff,  and  in  effect 
took  from  it  the  consideration  of  all  evidence  tending  to  show 
negligence  and  carelessness  on  her  part  Such  we  do  not 
conceive  to  be  the  law.  Whether  such  act  on  the  part  of  the 
automobile  driver  would  constitute  negligence  and  render  him 
liable  for  damages  caused  by  a  collision,  would  depend  upon 
the  degree  of  care  required  in  the  operation  of  his  machine, 
and  this  in  turn  would  depend  upon  the  dangerous  character 
of  the  machine,  its  size,  weight,  the  speed  at  which  it  was 
operated,  the  noise  it  made,  condition  of  the  streets,  and  other 
conditions  which  might  be  mentioned.  (Simeone  v.  Lindsay, 
6  Penne.  (Del.)  224,  [65  Atl.  778].)  Whether  plaintiff  was 
warranted,  after  she  saw  the  approaching  automobile  a  short 
distance  away,  knowing  that  it  would  cross  the  line  of  her 
travel,  in  not  further  watching  the  approach  thereof,  was  a 
question  upon  which  minds  might  well  differ,  and  hence  it 
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should  have  been  submitted  to  the  jury.  Respondent  at- 
tempts to  justify  the  giving  of  this  instruction  upon  the  au- 
thority of  Gregory  v.  Slaughter,  124  Ky.  345,  [124  Am.  St. 
Rep.  402,  8  L.  R.  A.  (N.  S.)  1228,  99  S.  W.  247],  the  syllabus 
of  which  reads  as  follows:  '^The  driver  of  an  automobile  is 
guilty  of  gross  negligence  in  driving  his  car  at  high  speed 
across  the  intersection  of  two  much  used  streets  and  around 
the  end  of  a  street-car  which  obstructs  his  view  of  the  cross- 
ing, so  that  upon  finding  a  pedestrian  directly  in  the  path  of 
the  car  he  cannot  avoid  a  collision  with  him.''  There  is  no 
evidence  here,  however,  that  the  intersection  of  Colorado 
Street  and  Los  Robles  Avenue  was  a  much  used  street  On 
the  contrary,  it  might  be  that  it  was  seldom  traveled  or 
crossed.  Nor  does  the  evidence  show  that  the  defendant  ran 
his  automobile  around  the  end  of  the  street-car,  and  the  evi- 
dence cannot  as  a  matter  of  law  be  said  to  justify  the  con- 
clusion that  the  car  was  being  driven  at  a  high  rate  of  speed, 
or  at  other  than  a  moderate  rate  of  speed. 

It  is  true  that  the  court  elsewhere  in  the  instructions  told 
the  jury  that  even  though  it  found  defendant  guilty  of  neg- 
ligence in  managing  the  automobile,  its  verdict  must  be  in 
his  favor  if  they  found  that  plaintiff  was  guilty  of  negligence 
constituting  the  proximate  cause  of  the  injuries  received; 
and  also  told  them  that  if  plaintiff  in  the  exercise  of  ordinary 
care,  by  looking  or  listening,  might  have  observed  the  auto- 
mobile approaching,  and  did  not  exercise  such  care,  she  was 
guilty  of  negligence  which  would  prevent  her  recovery.  In- 
struction No.  17,  however,  was  given  without  any  qualifica- 
tions whatever,  and  it  is  impossible  to  reconcile  it  with  other 
instructions.  The  evidence  tended  clearly  to  show  the  facts 
upon  which  the  jury  were  therein  told  that  defendant  was 
guilty  of  gross  negligence  and  liable  for  damages,  and  was 
well  calculated  to  mislead  the  jury  in  arriving  at  its  verdict. 
Under  these  circumstances,  our  conclusion  is  that  it  consti- 
tutes prejudicial  error. 

The  judgment  and  order  appealed  from  are,  therefore, 
reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[CIt.  No.  1547.    Third  Appellate  Distriet.— September  19,  1916.] 

BEN  E.  TOEMBT,  Appellant,  v.  FRANK  N.  MILLER, 

Respondent 

Attachment — Release — Subsequent  Bankbxtptot  or  Defendant — 
Entbt  of  Qualihed  Judgment — LiABnJTT  of  Subeties — Bight  of 
Plaintiff. — Where  in  an  action  for  goods  sold  and  delivered  the 
property  of  the  defendant  is  attached  and  afterward  released  upon 
the  giving  of  an  undertaking  conditioned  that  if  the  plaintiff  should 
feeover  judgment  the  sureties  upon  demand  would  paj  the  amoust 
thereof,  the  plaintiff  is  entitled^  where  the  defendant  bj  way  of  sup- 
plemental answer  sets  up  his  adjudication  and  discharge  in  barJc- 
ruptcj  since  the  commeneement  of  the  action,  to  have  a  special  or 
qualified  judgment  entered  against  the  defendant  with  a  porpefual 
stay  of  execution,  for  the  purpose  of  enforcing  the  liability  of  the 
sureties  on  the  undertaldng. 

li). — ^Procedure— Motion  fob  Entet  of  Qualified  Judgment  at  Close 
of  Tbial. — ^Under  such  circumstances,  it  is  proper  procedure  to  enter 
such  a  judgment  upon  motion  made  at  the  conclusion  of  the  trial  of 
the  issues  raised  by  the  original  pleadings  and  supplemental  answer. 

lb. — Pleading  —  Attachment  and  Belease  —  Evidentiaby  Mattebb. — 
Under  such  circumstances  it  is  not  necessary  to  the  entry  of  the 
judgment  against  the  defendant,  for  the  special  purpose  of  fixing 
and  enforcing  the  liability  of  the  sureties  on  the  undertaking,  that 
the  plaintiff  should  plead  the  issuance  of  the  writ  of  attachment, 
its  levy,  the  giving  of  the  undertaking  for  the  release,  or  the  release 
of  the  property,  as  the  same  are  purely  evidentiary  matters. 

Id. — ^Appeal  ibom  Jxtdgment — Bsvixw  of  Ebbobs  Occubbinq  Dubino 
Tbial. — In  such  an  action  alleged  errors  in  excluding  proof  of  the 
issuance  of  the  writ  of  attachment  and  the  execution  of  the  under- 
taking are  reviewable  upon  appeal  taken  from  the  judgment,  where 
the  appeal  was  taken  after  the  abrogation  by  the  legislature  of  1915 
of  the  right  to  appeal  from  an  order  denying  a  new  trial  (Stats.  1915, 
p.  209). 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Butte  County.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Milton  Newmark,  and  Clarence  A.  Shuey,  fop  Appellant 

Lon  Bond,  for  Respondent. 
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HABT,  J. — The  defendant  in  this  action  was  awarded 
indgment,  from  which  this  appeal,  supported  by  a  bill  of  ex- 
ceptions and  a  stipulation  admitting  as  true  certain  facts,  is 
prosecuted  by  the  plaintiff. 

The  facts  as  agreed  upon  by  the  stipulation  of  the  parties 
are  with  accuracy  synoptically  stated  in  the  opening  brief  of 
counsel  for  the  plaintiff,  and  we,  therefore,  adopt  said  state- 
ment thereof,  together  with  the  statement  of  the  legal  propo- 
sitions submitted  here  for  decision  by  the  appellant. 

''Appellant  brought  an  action  in  the  superior  court  of  this 
state  for  Butte  County,  against  respondent,  for  goods  sold 
and  delivered.  A  writ  of  attachment  was  issued  in  said  ac- 
tion directed  to  the  sheriff  of  Butte  County  and  placed  in  his 
hands  for  execution.  A  bond  was  thereafter  made,  executed 
and  delivered,  and  thereupon  the  attachment  was  released  and 
discharged.  By  the  obligation  of  said  bond,  the  sureties 
undertook  'that  if  the  said  plaintiff  shall  recover  judgment 
in  said  action  we  will  pay  to  the  said  plaintiff  upon  demand 
the  amount  of  said  judgment  together  with  the  costs  not  ex- 
ceeding in  all  the  sum  of  $1200,  gold  coin  of  the  United 
States.' 

"Thereafter,  and  within  four  months  of  the  commencement 
of  the  attachment  suit,  respondent  filed  a  petition  in  the  Dis- 
trict Court  of  the  United  States  for  adjudication  as  a  volun- 
tary bankrupt,  and  thereafter  was  duly  adjudged  a  bankrupt 
and  discharged  of  his  debts  by  order  of  said  District  Court. 
Respondent  filed  a  supplemental  answer  in  the  attachment 
suit,  setting  up  his  discharge  in  bankruptcy  as  a  defense. 
Upon  these  issues  the  case  was  tried,  and  at  the  trial  counsel 
for  plaintiff,  in  his  opening  statement,  told  the  court  that  he 
proposed  to  ask  for  judgment  against  the  defendant  with  a 
perpetual  stay  of  execution  against  the  property  of  said  de- 
fendant for  the  purpose  of  maintaining  his  rights  against  the 
bondsmen. 

"The  allegations  of  the  complaint  in  regard  to  the  incur- 
ring of  the  indebtedness  sued  upon  and  non-pa3rment  were 
admitted  by  stipulation  of  counsel  for  respondent.  The 
bankruptcy  proceedings  culminating  in  the  order  of  discharge 
were  also  admitted  by  stipulation,  and  this  constituted  the 
sole  defense  interposed  to  the  action.  Plaintiff  offered  evi- 
dence establishing  the  facts  in  regard  to  the  issuance  of  the 
writ  of  attachment,  the  execution  and  delivery  of  the  under- 
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taking,  which  evidence  was  excluded  by  the  trial  court  upon 
defendant's  objection  that  it  was  incompetent,  irrelevant  and 
immateriaL  The  bond  was  also  offered  and  similarly  ex- 
cluded. At  the  conclusion  of  the  trial  plaintiff  again  asked 
for  judgment  against  defendant  with  a  perpetual  stay  of  exe- 
cution against  the  property  of  said  defendant  Judgment 
went  for  defendant.  The  question  of  law  thus  presented  and 
raised  by  the  exclusion  of  the  testimony  in  regard  to  the  issu. 
ance  of  the  attachment  and  the  execution  of  the  bond  and 
also  by  the  absolute  judgment  in  favor  of  the  defendant,  re- 
lates to  the  right  of  a  plaintiff  under  such  circumstances  to 
a  qualified  judgment  against  the  defendant  sufSeient  to  pre- 
serve his  rights  against  the  sureties  arising  out  of  the  bond 
given  to  release  the  attachment.  By  the  terms  of  the  bond, 
recovery  of  a  judgment  is  made  a  prerequisite  to  an  action 
against  the  sureties.'' 

It  is  not  questioned  but,  indeed,  is  admitted  by  the  stipu- 
lation of  counsel  for  the  defendant,  that  but  for  the  special 
plea  setting  up  by  way  of  supplemental  answer  the  fact  of 
the  defendant's  discharge  from  his  debts  under  the  federal 
bankruptcy  law,  the  plaintiff  would  have  been  entitled  to 
judgment  against  the  defendant  for  the  amount  of  the  debt 
sued  for.  By  reason  of  the  adjudication  in  bankruptcy, 
however,  the  defendant's  property  could  not,  obviously,  be 
resorted  to  in  execution  or  satisfaction  of  any  judgment  ob- 
tained against  him  by  the  plaintiff  or,  for  that  matter,  by 
any  other  person  suing  upon  an  obligation  created  prior  to 
and  consequently  affected  by  the  adjudication.  But,  as  seen, 
the  plaintiff  contends  that  the  effect  of  the  defendant's  dis- 
charge in  bankruptcy  was  not  to  destroy  his  rights  originally 
created  by  the  lien  of  the  attachment,  or,  speaking  with  re- 
spect to  the  case  as  it  appears,  his  rights  against  the  sureties 
on  the  undertaking  given  to  discharge  the  attachment  levied 
upon  the  property  of  the  defendant  to  secure  his  judgment. 

The  contention  so  urged  is  clearly  in  harmony  with  the 
construction  placed  by  the  courts  upon  certain  provisions  of 
the  bankruptcy  law.  Indeed,  counsel  for  the  defendant  does 
not  combat  or  dispute  the  soundness  of  the  proposition,  but, 
as  we  shall  presently  see,  bases  his  resistance  to  this  appeal 
solely  upon  grounds  involving  procedure. 

Section  67d  of  the  federal  bankruptcy  law  provides: 
''Liens  given  or  accepted  in  good  faith  and  not  in  contempia- 
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tion  of  or  in  fraud  upon  this  act,  .  •  •  shall  not  be  affected 
by  this  act." 

Section  16  of  said  act  reads:  "The  liability  of  a  person 
who  is  a  codebtor,  or  guarantor  or  in  any  manner  surety 
for,  a  bankrupt  shall  not  be  altered  by  the  discharge  of  such 
bankrupt.'* 

The  courts  have  uniformly  held,  in  cases  like  the  present, 
that,  under  the  foregoing  sections,  while  the  adjudication, 
when  pleaded,  will,  of  course,  have  the  effect  of  granting  im- 
munity to  the  defendant  from  the  execution  of  any  judgment 
obtained  against  him  from  his  property,  such  adjudication 
cannot  operate  to  destroy  the  rights  of  the  plaintiff  under 
the  undertaking  given  to  release  the  attachment,  or,  in  other 
words,  will  not  itself  relieve  the  sureties  on  the  undertaking 
of  their  obligations  thereunder.  (See  Bank  of  Commerce  v. 
Elliott,  109  Wis.  648,  [85  N.  W.  417] ;  HiU  v.  Harding,  130 
U.  S.  699,  [32  L.  Ed.  1083,  9  Sup.  Ct.  Bep.  725],  and  cases 
therein  cited;  Smith  v.  Lacey,  86  Miss.  295,  [109  Am.  St. 
Rep.  707,  38  South.  311] ;  United  States  Wind  Engine  dt 
Pump  Co.  V.  North  Penn.  Iron  Co.,  227  Pa.  St.  262,  [75  Ati. 
1094] ;  Rosenthal  v.  Nove,  175  Mass.  599,  [78  Am.  St.  Bep. 
512,  56  N.  E.  884].)  The  principle  is  discussed  and  ap- 
proved in  Harding  v.  Minsar,  54  Cal.  502,  and  HoUoday  v. 
Hare,  69  Cal.  515,  [11  Pac.  28].  As  was  said  by  the  supreme 
court  of  Wisconsin,  in  Bank  of  Commerce  v.  Elliott,  109  Wis. 
648,  [85  N.  W.  417]:  *'The  language  of  the  bankrupt  act, 
preserving  a  lien  incident  to  a  debt,  by  implication  preserved 
the  debt,  notwithstanding  its  discharge,  so  far  as  is  neces- 
sary to  make  the  lien  effective." 

The  above  cases  further  hold  that  where,  under  such  cir^ 
cumstances  as  are  present  in  the  case  at  bar,  the  defendant 
has  pleaded  and  proved  his  discharge  after  the  attachment 
had  been  levied  upon  his  property  and  said  attachment  re- 
leased upon  the  giving  of  the  undertaking,  the  remedy  of  the 
plaintiff  against  the  sureties  on  the  undertaking  must  be 
made  effectual,  if  at  all,  by  the  entry  of  a  qualified  judgment 
against  the  defendant  for  the  amount  found  to  be  due  on 
the  account  declared  upon;  that  is  to  say,  that,  in  order  to 
enable  the  plaintiff  to  reap  the  benefit  of  his  attachment, 
which  can  be  obtained  in  this  case  only  by  proceeding  against 
the  sureties  on  the  undertaking  upon  the  giving  of  which  said 
attachment  was  dissolved,  he  is  entitled  to  have  a  judgment 
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entered  against  the  defendant  with  a  perpetual  stay  of  exe- 
cution, so  as  to  prevent  the  plaintiff  from  enforcing  the  judg- 
ment against  him,  and  leave  him  at  liberty  to  proceed  against 
the  sureties.  (Smith  v.  Lacey,  86  Miss.  295,  [109  Am.  St 
Rep.  707,  30  South.  311],  and  the  other  cases  above  cited.) 

As  has  been  shown,  in  the  present  case,  the  undertaking 
given  for  the  release  of  the  attachment  provided,  as  a  con- 
dition precedent  to  the  right  of  the  plaintiff  to  a  recovery 
against  the  sureties  thereon  or  to  maintain  an  action  against 
them  on  the  undertaking,  that  a  judgment  shall  have  first 
been  rendered  and  entered  against  the  defendant.  Indeed, 
it  is  obviously  true  that,  if  no  judgment  in  the  attachment 
suit  were  entered  against  the  defendant,  there  would  be  no 
predicate  for  the  support  of  an  action  against  the  sureties, 
the  obligation  of  the  latter  being  to  pay  the  debt  only  when 
it  should  be  established  by  a  judgment. 

Excerpts  from  the  opinions  in  a  few  of  the  cases  above 
referred  to  will  be  suiBcient  to  disclose  the  reasons  for  or  the 
theory  of  the  rules  above  considered. 

In  Danforth  Mfg.  Co.  v.  Barrett  dt  Co.,  138  111.  App.  244, 
which  was  concerned  with  an  action  conunenced  in  a  justice's 
court,  judgment  was  rendered  against  the  defendant,  who 
appealed,  giving  an  appeal  bond  with  surety  conditioned  for 
the  payment  of  any  judgment  obtained  against  the  defend- 
ant, if  the  latter  defaulted  in  the  satisfaction  of  the  same, 
it  is  said:  ''It  is  admitted  in  argument  by  appellant  that  it 
is  proper  for  a  trial  court  to  enter  a  judgment  against  a 
defendant  with  a  perpetual  stay  of  execution  in  order  that 
the  plaintiff  in  said  judgment  may  enforce  the  same  against 
the  sureties  on  a  bond  given  upon  an  attachment  levied  more 
than  four  months  prior  to  the  bankruptcy  of  the  defendant, 
as  held  in  HiU  v.  Harding,  116  111.  92,  [4  N.  E.  361],  and 
HiU  V.  Harding,  130  U.  S.  699,  [32  L.  Ed.  1083,  9  Sup.  Ct. 
Rep.  725].  But  it  is  contended  .  .  .  that  this  rule  should 
not  be  applied  where  the  plaintiff  or  claimant  has  acquired 
no  lien  under  his  judgment;  and  that  there  should  be  no 
judgment  against  the  appellant  in  this  case  because  the  sure- 
ties on  the  appeal  bond  are  not  liable. 

"On  this  record  the  sureties  on  the  appeal  bond  are  not 
before  the  court,  and  we  cannot  determine  their  rights  and 
liabilities.    It  will  be  time  enourb  to  determine  the  question 
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of  their  liability  when  a  proper  ease  is  presented  for  our  con- 
sideration involving  that  question. 

"In  view  of  this  question  of  the  liability  of  the  sureties  on 
the  appeal  bond — ^a  question  not  necessary  for  us  to  decide 
and  which  we  do  not  decide — ^the  proper  judgment  in  this 
case  is  a  special  judgment  against  appellant  for  the  amount 
due  to  appellee  with  a  perpetual  stay  of  execution.  Such  a 
judgment  against  appellant  can  work  no  harm  to  it,  and  will 
not  interfere  with  any  rights  or  privileges  acquired  by  its 
discharge  in  bankruptcy." 

In  Vmted  States  Wind  Engine  ds  Pump  Co.  v.  North  Penn. 
Iron  Co.,  227  Pa.  St  262,  [75  Atl.  1094],  the  supreme  court 
reversed  the  judgment,  with  directions  to  enter  a  special 
judgment  against  the  defendant,  with  a  perpetual  stay  of 
execution,  for  the  purpose  of  enabling  the  plaintiff  to  proceed 
against  the  surety  upon  a  bond  given  to  secure  the  release 
of  an  attachment  levied  upon  the  property  of  the  defendant. 
The  court  there  said:  "The  appellee  has  secured  its  discharge 
in  bankruptcy,  and  its  personal  liability  is  gone;  but  that 
does  not  constitute  any  reason  why  a  judgment  against  it 
should  not  be  entered  for  the  special  purpose  of  fixing  and 
enforcing  the  liability  of  the  surety.  The  surety  took  the 
risk  of  tiie  appellee's  insolvency — ^a  risk  that  the  appellant 
was  supposedly  protected  against  by  the  very  bond  in  ques- 
tion. So  it  would  be  most  unfair  to  allow  the  substitution 
of  the  bond  for  the  goods  attached,  and  then  to  deny  the 
formal  relief  necessary  in  order  to  enforce  its  terms  against 
the  surety.  There  is  nothing  in  our  law,  or  practice,  or  in 
the  announced  public  policy  of  the  state,  to  require  such  a 
ruling." 

Further  quotation  is  not  necessary,  it  being  sufficient  to 
say,  as  we  have  before  declared,  that  all  the  other  cases  above 
cited  are  to  the  same  effect. 

It  is  true  that  section  67c  of  the  Bankruptcy  Act  provides 
that  a  lien  arising  from  the  attachment  of  a  debtor's  prop- 
erty and  so  created  within  four  months  before  the  filing  of  a 
bankruptcy  petition  by  the  litigant  debtor  shall  be  dissolved 
by  the  adjudication  of  such  debtor  to  be  a  bankrupt,  if: 
"1.  It  appears  that  said  lien  was  obtained  and  permitted  while 
the  defendant  was  insolvent  and  that  its  existence  and  en- 
forcement will  work  a  preference ;  or  2.  The  party  or  parties 
to  be  benefited  thereby  had  reasonable  cause  to  believe  the 
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defendant  was  insolvent  and  in  contemplation  of  bankruptcy ; 
or  3.  That  such  lien  was  sought  and  permitted  in  fraud  of 
the  provisions  of  this  act."  It  is  asserted  in  the  brief  of 
appellant  that  the  bankruptcy  proceedings  in  the  case  at  bar 
were  instituted  within  four  months  after  the  levy  of  the 
attachment.  We  find  nothing  in  the  record  justifying  this 
statement,  hence  we  do  not  know  when,  with  respect  to  the 
time  at  which  the  attachment  lien  was  created,  the  proceed* 
ings  in  bankruptcy  were  commenced  by  the  defendant.  But 
it  is  altogether  immaterial  whether  the  attachment  lien  in 
this  case  was  created  within  four  months  prior  to  or  within 
four  months  after  the  commencement  of  the  bankruptcy  pro- 
ceedings, since  the  attachment  had,  by  virtue  of  the  under- 
taking, been  dissolved  before  the  proceedings  in  bankruptcy 
were  begun*  As  seen,  the  bond  or  undertaking  was  given  for 
the  express  purpose  of  effecting  a  release  of  the  attachment, 
the  attachment  was  accordingly  released,  and  such  release  op- 
erated as  a  sufficient  consideration  to  support  the  obligation  of 
the  bondsmen.  It  has  repeatedly  been  held  that  the  bonds- 
men are,  under  such  circumstances,  liable.  (Rosenthal  v.  Per- 
kins, 123  Cal.  240,  [55  Pac.  804] ;  San  Francisco  StUphur 
Co.  V.  Aetna  Indemnity  Co.,  11  Cal.  App.  695,  [106  Pac. 
Ill] ;  In  re  Maaget,  173  Fed.  232,  [23  Am.  Bankr.  Rep.  14] ; 
McCombs  V.  AUen,  82  N.  T.  114;  King  v.  TTflZ  /.  Block 
Amusement  Co.,  126  App.  Div.  48,  [111  N.  T.  Supp.  102].) 
The  Rosenthal  case  involved  an  action  against  the  sureties 
on  an  undertaking  given  to  release  an  attachment.  The  de- 
fendant in  the  attachment  suit,  one  Brusie,  had  the  attach- 
ment released  upon  giving  an  undertaking  for  that  purpose. 
Within  a  month  after  the  levy  of  the  writ  of  attachment, 
Brusie  filed  his  voluntary  petition  in  insolvency  under  the 
State  Insolvency  Act  of  1880.  That  act  contained  a  provi- 
sion that  the  effect  of  the  commencement  of  insolvency  pro- 
ceedings was  to  dissolve  any  attachment  levied  within  one 
month  next  preceding  the  commencement  thereof.  The  de- 
fendants (sureties  on  the  bond)  contended  that  ''the  effect 
of  this  provision  was  to  dissolve  the  attachment  in  Rosen- 
thai  V.  Brusie,  and  render  impossible  the  return  of  the  re- 
leased property  to  the  attaching  officer,  and  hence  to  destroy 
the  obligation  of  their  undertaking.'*  After  showing  that 
the  contract  involving  the  undertaking  embodied  two  alterna- 
tive promises,  viz.,  that  the  released  property  would  be  re- 
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delivered  and  applied  toward  the  satififaction  of  the  judg- 
ment, or  the  sureties  would  pay  the  value  thereof,  not 
exceeding  the  amount  of  the  judgment,  and  that  if  an  agree- 
ment is  in  the  alternative,  and  one  branch  of  the  alternative 
cannot  by  law  be  performed,  the  party  is  bound  to  perform 
the  other,"  the  court  said:  ''It  is  clear,  for  reasons  which 
need  not  be  enlarged  upon,  that  if  at  the  time  the  proceed- 
ings in  bankruptcy  is  instituted  there  is  no  attachment  in 
force  on  which  the  proceeding  can  operate,  if  the  attachment 
lien  has  already  been  discharged  by  a  bond  for  that  purpose, 
then  the  liability  of  sureties  on  the  bond  is  not  affected  by 
the  subsequent  bankruptcy  of  their  principal.  {McCombs 
y.  AUen,  82  N.  Y.  114,  and  cases  cited ;  Easton  v.  Ortnsby,  18 
B.  L  309,  [27  Atl.  216] ;  Insolvent  Act,  sec.  45,  last  proviso.) 
The  mistake  of  defendants  lies  in  supposing  that  the  lien 
of  the  attachment  in  Rosenthal  v.  Brusie  continued  on  the 
attached  goods  after  they  had  been  released  to  Brusie  in  con- 
sequence of  the  delivery  bond.  Our  statute  and  the  infer- 
ences which  follow  from  the  decisions  of  this  court  seem  to 
put  the  question  at  rest.  Upon  the  execution  of  the  bond, 
such  as  was  given  by  defendants,  'an  order  may  be  made, 
releasing  from  the  operation  of  the  attachment  any  or  all 
of  the  property  attached.'  (Code  Civ.  Proc,  sec.  554.)  It 
is  impossible  that  property  can  be  'released  from  the  opera- 
tion of  the  attachment'  if  it  yet  remains  subject  to  the  at- 
tachment lien.  .  .  .  We  are  satisfied  that  no  lien  of  the 
attachment  persisted  on  the  goods  in  this  case  after  the 
release  to  the  owner." 

Our  conclusion  from  all  the  authorities  which  we  have 
examined  and  to  many  of  which  special  attention  has  been 
directed  in  this  opinion  is  that  there  is  no  provision  in  the 
Federal  Bankruptcy  Act  with  which  the  judgment  asked  for 
by  the  plaintiff  in  this  action  would  be  in  conflict.  In  other 
words,  there  is  no  language  in  said  act  which  prevents  the 
rendering  or  entering  of  such  a  judgment,  and  our  opinion 
is  that  the  court  below  should  have  entertained  the  motion 
of  the  plaintiff  for  a  special  or  qualified  judgment  against 
the  defendant,  and  that,  in  refusing  to  do  so,  and  in  dis- 
allowing the  above-indicated  proof  offered  by  the  plaintiff 
in  support  of  said  motion,  the  court  erred  to  the  prejudice  of 
the  latter. 


Digitized  by  VjOOQ IC 


Sept.  1916.]  ToRMST  V.  MiLLBB.  47) 

As  stated  above,  the  defendant  has  not  in  his  brief  or  other- 
wise assailed  or  challenged  the  legal  propositions  above  con- 
sideredy  but,  as  we  understand  him,  he  denies  the  propriety 
of  their  application  to  the  case  in  hand,  and  further  main- 
tains that,  even  if  this  case  in  the  abstract  presented  an  ap- 
propriate instance  for  their  application,  the  plaintiff  did  not 
properly  proceed  in  the  court  to  make  them  or  to  justify  a 
review  of  the  ruling  of  the  court  denying  him  the  remedy 
sought. 

In  support  of  this  position  it  is  declared :  ''1.  There  is  abso- 
lutely no  mention  made  in  any  of  the  pleadings  of  a  writ  of 
attachment  having  been  issued  or  a  bond  to  prevent  its  levy 
having  been  given.  There  was,  therefore,  no  issue  presented 
as  to  those  matters.  2.  The  findings  fiQly  covered  all  the 
issues  raised.  3.  The  specifications  of  particulars  wherein 
plaintiff  claims  the  evidence  insufficient  to  support  the  deci- 
sion is  in  fact  addressed  to  the  conclusions  of  law  and  not  to 
findings  of  fact  4.  The  notice  of  intention  to  move  for  a 
new  trial  fails  to  specify  as  one  of  the  grounds,  'errors  in 
law,  occurring  at  the  trial,  and  excepted  to,'  etc.,  the  only 
grounds  of  the  motion  being :  Insufficiency  of  the  evidence  to 
justify  the  decision  and  that  the  decision  is  against  law." 

The  reply  to  the  first  of  the  above-stated  propositions  is, 
in  our  opinion,  that,  since  the  ultimate  question  at  issue  was 
whether  the  plaintiff  was  entitled  to  any  sort  of  judgment 
against  the  defendant  under  the  issues  as  finally  framed,  the 
fact  of  the  issuance  of  the  writ  of  attachment,  the  fact  of  its 
levy  upon  the  property  of  the  defendant,  the  fact  of  the  giv- 
ing of  the  undertaking  for  the  purpose  of  effecting  a  release 
of  the  attachment,  and  the  fact  of  such  release,  were  purely 
evidentiary,  or  constituted  mere  evidence  upon  which  the 
court  might  predicate  its  conclusion  upon  said  question.  It 
was,  therefore,  even  if  proper,  unnecessary  to  plead  those 
facts. 

Nor  can  we  conceive  of  a  more  appropriate  procedure  to 
which  the  plaintiff  might  have  resorted  for  the  protection  and 
preservation  of  his  rights  against  the  sureties  than  that 
adopted.  The  trial  of  the  case  was,  of  course,  necessary,  not- 
withstanding the  special  plea  set  up  by  the  supplemental 
answer  and  its  availability  as  a  perfect  defense  to  the  action, 
if  proved.    If  it  transpired,  as  it  did  transpire,  that  the  spe- 
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cial  plea  could  be  established,  then  the  plaintiff,  still  con- 
cerned with  the  ultimate  decision,  was  entitled  to  a  judgement 
in  form  which  could  do  the  defendant  himself  no  possible 
harm,  bat  which  would  preserve  to  him  (the  plaintiff)  cer- 
tain rights  arising  out  of  the  controversy  to  which  he  was 
justly  and  legally  entitled. 

As  to  the  fourth  proposition  above  stated,  it  is  sufficient 
to  say  that  whether  the  grounds  upon  which  the  plaintiff 
founded  his  motion  for  a  new  trial  were  or  were  not  such  as 
to  warrant  the  trial  court  in  legally  considering  and  passing 
upon  the  alleged  errors  involved  in  the  rulings  of  the  court 
excluding  proof  of  the  attachment  and  the  bond  given  to 
secure  the  release  thereof  is,  so  far  as  this  appeal  is  con- 
cerned, wholly  immaterial.  Indeed,  under  the  existing  sys- 
tem for  taking  appeals  in  this  state,  it  was  not  necessary  f o\ 
the  plaintiff  to  move  for  a  new  trial  to  authorize  this  court 
to  review  the  errors  mentioned,  and,  so  far  as  is  concerned 
our  right  and  authority  to  do  so,  it  may  be  assumed  that  no 
motion  for  a  new  trial  was  in  fact  made.  The  appeal  here 
was  taken  after  the  abrogation  by  the  legislature  of  1915  of 
the  right  to  appeal  from  an  order  denying  a  new  trial  (Stats. 
1915,  p.  209,  amending  sec.  963,  Code  Civ.  Proc),  and  the 
said  errors  may,  therefore,  be  reviewed  by  this  court  on  the 
appeal  from  the  judgment,  notwithstanding  that  the  court 
below  might  have  been  justified  in  denying  the  motion  for  a 
new  trial  because  of  the  insufficiency  of  the  grounds  upon 
which  the  motion  was  based,  as  designated  in  the  notice  of 
intention,  to  point  the  errors  relied  upon.  (Code  Civ.  Proc, 
sec  956.)  The  last  named  section  provides:  ''Upon  an  ap- 
peal from  a  judgment  the  court  may  review  the  verdict  or 
decision,  and  any  intermediate  ruling,  proceeding,  order  or  de- 
cision which  involves  the  merits  or  necessarily  affects  the  judg- 
ment, or  which  substantially  affects  the  rights  of  a  party " 

(Italics  ours.)  The  motion  for  a  new  trial  was  made  upon 
the  minutes  of  the  court,  and  the  errors  occurring  at  the  trial 
were  preserved  by  a  bill  of  exceptions,  duly  settled,  for  use  on 
the  appeal  from  the  judgment.  (Code  Civ.  Proc,  sec  950.) 
The  errors  are,  therefore,  legally  before  this  court  for  review, 
and  quite  manifestly  they  "involve  the  merits,"  "necessarily 
affect  the  judgment,"  and  most  unquestionably  "substan- 
tially  affect  the  rights  of"  the  plaintiff. 
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The  judgment  is  therefore  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[CWm.  No.  S47.    Third  Appellate  District.— September  19,  1916.] 

THE  PEOPLE,  Respondent,  v.  AMEDIO  PINALI,  Appel- 

lant. 

Cbiicinal  Law — ^Muedkb — Sblp-defensx — Doctbini  of  Appabent  Dan- 
oiB — Inconsistent  Instbuotion. — In  a  prosecution  for  the  crime 
of  murder,  where  the  plea  made  bj  the  defendant  is  that  of  self- 
defenae,  an  instruction  that  there  must  have  been  a  present  ability 
on  the  part  of  the  assailant  to  accomplish  his  criminal  design  in 
order  to  justify  the  person  assailed  in  taking  his  life  is  inconsistent 
with  the  doctrine  of  apparent  danger  to  one  who  is  assailed,  but  is 
not  so  mialeading  as  to  haye  caused  a  miscarriage  of  justice,  where 
the  eridence  shows  whatever  real  or  apparent  necessity  defendant 
believed  to  exist  for  the  killing  was  created  by  his  own  fault. 

D>. — Plea  of  Self-defense — When  not  Available — Seeking  of  Quae- 
BEL. — An  instruction  that  self -def  enae  is  not  available  as  a  plea  to  a 
defendant  who  has  sought  a  quarrel  with  a  design  to  force  a  deadly 
issue  and  thus,  through  his  fraud,  connivance,  or  fault,  create  a  real 
or  apparent  necessity  for  the  killing,  is  proper,  where  the  evidence 
shows  that  whatever  real  or  apparent  necessity  the  defendant  believed 
to  exist  for  the  killing  was  created  by  his  own  fault. 

In. — Docteinb  of  Self-defense. — The  doctrine  of  self-defense  presup- 
poses that  one  who  would  avail  himself  of  it  haa,  without  his  f^ult, 
found  himself  in  threatened  danger  of  serious  bodily  injury,  to  avert 
which  the  law  gives  him  the  right  to  resort  to  extreme  measures. 
But  the  plea  is  not  available  to  him  where  he  willfully  and  without 
any  necessity  for  his  own  protection  creates  the  danger  with  which 
he  is  threatened. 

Id. — Retubn  of  Juby  fob  Puetheb  Instructions — Right  of  Defendant. 
Upon  the  return  of  the  jury  for  further  instructions  while  deliberat- 
ing on  the  verdict,  the  defendant  is  not  entitled  as  a  matter  of  right 
to  have  read  to  them  instructions  not  called  for,  or  to  have  all  of 
the  instructions  upon  a  given  subject  read,  when  such  as  are  read 
are  stated  to  be  satisfactory  to  them. 
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Id. — Aboumsnt  of  District  Attorney — Comment  upon  Failuri  of  De- 
fendant TO  Dent  Self-incriminatoby  Statement— Lack  of  Preju- 
dice.— In  flueh  A  proseentioii,  while  St  it  wrong  for  the  district 
attorney  in  his  argument  to  the  jury  to  make  reference  to  the  fact 
that  the  defendant,  while  on  the  witness-stand,  had  failed  to  make 
denial  of  a  somewhat  self -incriminatory  statement  which  he  made  at 
the  time  of  his  arrest  and  which  was  introduced  in  evidence,  such 
misconduct  is  not  prejudicially  erroneous,  under  section  4%  of  article 
YI  of  the  constitution,  where  the  jury  was  fully  advised  as  to  the 
•nbject  matter  of  such  statement  through  other  testimony. 

Id.— Misconduct  of  District  Attorney— When  Ground  for  Beversal. 
Where  misconduct  of  the  district  attorney  is  claimed  as  prejudicial, 
if  attention  is  called  to  it  and  the  court  instructs  the  jury  to  dis- 
regard it  and  not  allow  themselves  to  be  influenced  by  it,  the  mis- 
conduct must  be  flagrant  and  obviously  prejudicial  to  justify  a 
reversal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County,  and  from  an  order  denying  a  new  triaL  J.  E. 
Barber,  Judge* 

The  facts  are  stated  in  the  opinion  of  the  court 

Braynard  &  Kimball,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Dep- 
uty Attorney-General,  for  Eespondent. 

CniPMAN,  P.  J. — ^Defendant  was  informed  against  by  the 
district  attorney  of  Shasta  County  for  the  crime  of  murder, 
and  at  his  trial  was  convicted  of  manslaughter  and  sentenced 
to  imprisonment  for  the  term  of  seven  years  in  the  state 
prison.  He  appeals  from  the  judgment  of  conviction  and 
from  the  order  denying  his  motion  for  a  new  trial. 

Defendant  shot  and  killed  Vincenzo  Coudera  on  Sunday  at 
about  half -past  4  o'clock  in  the  afternoon  of  November  28, 
1915,  at  the  warehouse  (sometimes  called  stable  by  witnesses) 
of  Giacossa  &  Bellone,  near  the  Mammoth  mine,  in  Shasta 
County.  Defendant  justifies  the  killing  on  the  plea  of  self- 
defense.  Defendant  and  deceased  met  near  this  warehouse 
shortly  before  the  homicide;  they  were  but  casually  ac- 
quainted with  each  other;  defendant  had  been  told  that  de- 
ceased had  said  that  defendant  was  watching  for  one  Tony 
Claro  every  evening  with  intent  to  assault  him ;  at  the  meet- 
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ing  of  defendant  and  deceased  above  referred  to,  deceased 
was  pointed  out  by  one  Peselli  as  the  person  who  had  made 
the  statement,  whereupon  defendant  asked  deceased  why  he 
had  made  such  statement  to  Claro ;  deceased  denied  that  he 
had  made  it  and  defendant  replied  that  he,  deceased,  did 
make  the  statement  because  Tony  so  told  defendant.  There- 
upon defendant  extended  his  hand  toward  deceased,  whether 
in  a  threatening  manner  or  by  way  of  assault  or  as  an  invi- 
tation for  an  encounter,  does  not  clearly  appear.  However, 
the  two  men  grappled  and  a  scuffle  ensued,  in  the  course  of 
which  they  fell  to  the  ground,  defendant  on  top  of  deceased. 
Bystanders  interfered  and  the  two  separated,  defendant  walk- 
ing away  a  few  steps.  When  deceased  arose  he  picked  up  a 
stone  and  threw  it  at  defendant,  hitting  him  on  the  left 
shoulder,  and  immediately  ran  into  the  warehouse  and  closed 
the  door. 

The  eye-witnesses  were  Italians,  whose  testimony  was  taken 
through  interpreters.  Several  exhibits  were  introduced  to 
assist  the  jury  in  understanding  the  facts  and  circumstances 
surrounding  the  homicide,  among  which  was  the  bullet  caus- 
ing the  death  of  deceased,  taken  from  the  body  of  the  de- 
ceased, the  latter 's  clothing  worn  at  the  time,  defendant's 
revolver,  the  door  through  which,  as  was  claimed  by  the 
prosecution,  the  fatal  shot  was  fired  and  in  which  two  bullet 
holes  appeared,  the  door  casing  or  four  by  four  scantling  to 
which  the  door  was  latched  when  closed,  and  which  showed 
an  indentation  claimed  by  the  prosecution  to  have  been  made 
by  one  of  the  bullets  when  the  first  shot  was  fired,  sundry 
photographs,  diagram  of  the  warehouse  premises,  and  two 
or  three  other  exhibits,  none  of  which  was  sent  up  with  the 
record.  Obviously,  we  are  deprived  to  some  extent  of  the  aid 
which  these  exhibits  afforded  the  jury.  For  example,  de- 
fendant claims  that  the  bullet  found  in  the  body  of  deceased 
was  a  fragment  only,  and  that  the  first  shot  fired  by  defend- 
ant struck  a  beer  bottle  which  the  deceased  threw  at  defend- 
ant, and  that  the  bullet  was  split  and  a  fragment  of  it  caused 
the  death  of  deceased,  and  not  one  of  the  bullets  that  went 
through  the  door  of  the  warehouse.  The  scantling  or  door 
case  was  introduced  and  the  indentation  found  on  it  was 
shown  to  the  jury  in  support  of  the  theory  of  the  prosecu- 
tion that  the  bullet  from  the  first  shot  struck  the  edge  of  this 
door  casing  and  passed  on  into  the  building.    The  second 
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shot  was  shown  to  have  gone  through  the  door  and  the  bullet 
hole  was  in  line  with  a  bullet  hole  through  the  opposite  side 
of  the  building.  The  third  shot  concededly  went  through 
the  door,  and  the  position  of  the  hole  tended  to  show  that  it 
was  where  deceased  was  pushing  at  the  door. 

We  think,  however,  that  the  evidence  found  in  the  record 
is  quite  sufficient  to  justify  the  verdict  without  having  these 
exhibits  before  us  to  explain  the  testimony. 
>  It  appeared  that  when  the  first  altercation  occurred  the 
parties  were  within  two  or  three  feet  of  the  warehouse  door; 
when  defendant  released  the  deceased  and  the  latter  got  up, 
defendant  moved  away  two  or  three  steps  and  was  standing 
sidewise  to  deceased  when  the  latter  threw  the  rock,  hitting 
defendant  on  the  left  shoulder  as  above  mentioned.  Deceased 
immediately  ran  into  the  warehouse,  the  keeper,  Fracchia, 
with  him,  and  closed  the  door  and  both  braced  themselves 
against  it  on  the  inside,  deceased  next  to  the  latch  and  Frac- 
chia next  to  the  hinges.  When  defendant  was  hit  with  the 
stone  he  ran  after  deceased  and  reached  the  door  about  the 
same  time  the  two  other  men  had  closed  it.  He  immediately 
endeavored  to  force  it  open,  kicking  and  pushing  it  and  call- 
ing to  deceased  to  "come  out"  It  was  testified  by  witnesses 
who  were  outside  of  the  warehouse  that  defendant  had  his 
revolver  in  one  hand  while  he  was  trying  to  force  the  door 
open.  It  was  in  evidence  that  during  this  struggle  on  the 
part  of  defendant  to  open  the  door  and  deceased  and  Fracchia 
to  hold  it  fast,  it  was  opened  and  closed  a  few  inches  at  in- 
tervals, during  one  of  which  deceased  threw  or  struck  with 
a  quart  beer  bottle  which  he  had  picked  up  with  one  hand 
while  pushing  with  the  other  and  at  about  the  same  instant 
defendant  fired  the  first  shot.  The  bottle  was  broken  into 
pieces,  some  of  them  falling  within  and  some  without  the 
door.  The  evidence  does  not  show  how  the  bottle  was  broken. 
Defendant  was  not  hit  with  it.  He  testified  that  he  shot 
Coudera  because  he  thought  he  was  about  to  hit  him  with  the 
bottle.  Fracchia  testified  that  he  heard  the  bottle  strike  and 
break  against  the  door  casing  just  before  the  shot  was  fired. 
After  the  first  shot  the  door  was  shut  and  Fracchia  and  de- 
ceased remained  pushing  against  it.  The  second  and  third 
shots  followed  in  quick  succession,  the  last  one,  it  is  claimed 
by  the  prosecution,  being  the  one  that  hit  and  killed  the 
deceased.    When  deceased  was  hit  he  exclaimed,  "I  am  shot 
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in  the  stomach,"  and  Fracchia  cried  out  to  stop  shooting, 
that  one  of  them  was  wounded.  Deceased  staggered  back 
from  the  door  to  another  part  of  the  warehouse  and  shortly 
afterward  expired.  The  door  was  opened  and  among  others 
defendant  went  in,  looked  at  deceased,  and  immediately  left, 
and  was  the  next  day  arrested  at  the  town  of  Tehama. 

Pracchia  testified:  "Q.  Now,  when  Coudera  came  inside 
the  warehouse,  what  did  he  dof  A.  He  shut  the  door  right 
away.  Q.  Was  the  door  open  or  closed  when  Coudera  came 
inside  t  A.  Open.  Q.  When  Coudera  closed  the  door  what 
did  he  dot  A.  He  put  himself  right  away  against  the  door. 
Q.  And  how  did  he  hold  the  doort  A.  With  both  hands. 
(Witness  illustrates.)  Q.  What  did  you  dot  A.  I  put  my- 
self also  against  the  door.  (He  explained  the  relative  posi- 
tion of  the  two  men,  deceased  on  his  right,  next  to  the  door 
latch.)  Q.  When  you  and  Coudera  placed  yourselves  against 
the  door  as  you  have  illustrated,  what  next  occurred  t  A. 
Finali  was  pushing  at  the  door  and  we  was  pushing  back. 
Q.  Did  Finali  say  anything  as  he  was  against  the  door  on 
the  outside  t  A.  He  was  saying  to  open  the  door — ^*Open, 
open.'  Q.  While  Finali  was  pushing  against  the  door  from 
the  outside  and  you  and  Coudera  were  against  the  door  on 
the  inside,  what  happened  to  the  door,  if  anything  t  A.  It 
happened  that  after  he  pushed  the  door  several  times,  Cou- 
dera got  ahold  of  a  bottle.  Q.  When  you  say,  'He  pushed 
the  door  several  times,'  whom  do  you  refer  tot  A.  I  think 
it  was  Finali ;  I  couldn't  see  outside.  (It  elsewhere  appeared 
that  defendant  was  the  only  person  pushing  the  door  from 
the  outside.)  Q.  Where  did  Coudera  get  the  bottle t  A. 
From  the  floor.  Q.  And  what  part  of  the  floor  t  A.  To  the 
right  side — north  side.  Q.  And  how  far  was  the  bottle  from 
the  door  on  the  north  t  A.  More  or  less,  a  foot  and  a  half. 
(A  photograph  was  shown  witness  on  which  he  located  the 
place  where  the  bottle  was.  He  also  illustrated  how  Cou- 
dera reached  out  and  got  the  bottle  with  his  right  hand  while 
pushing  against  the  door  with  his  left  hand.)  And  when 
Finali  pushed  the  door  he  (Coudera)  done  like  that  (illus- 
trating as  if  throwing  an  object  with  the  right  hand).  Q. 
Which  hand,  right  or  left,  did  Coudera  reach  for  the  bottle  t 
A.  With  the  right  one.  Q.  At  the  time  that  Coudera  reached 
with  his  right  hand  for  the  bottle,  where  was  his  left  handt 
A.  At  the  door.     Q.  What  did  Coudera  do  with  the  bottle 
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after  he  got  it  in  his  right  handf  A.  He  held  it  there  for  a 
little  while  and  while  the  other  was  pushing  at  the  door,  he 
threw  it  at  him — he  threw  it.  He  threw  it.  Q.  And  was 
the  door  open  or  closed  at  that  timet  A.  When  he  threw 
the  bottle,  the  door  was  open  a  little  bit.  Q.  What  happened 
when  Coudera  threw  the  bottle  t  A.  When  Coudera  threw 
the  bottle^  I  heard  the  report  of  the  bottle,  and  the  shot, 
'Pom!  PomT  Q.  What  happened  to  the  bottle t  A.  The 
bottle  broke.  Q.  When  did  the  bottle  break  with  reference 
to  the  time  that  you  heard  the  shott  A.  First  I  heard  the 
sound  of  the  bottle  and  then  the  shot  of  the  pistol.  Q.  What 
do  you  mean  by  the  sound  of  the  bottle  t  A.  The  sound  of 
the  explosion  of  the  bottle.  Q.  How  did  the  bottle  break, 
if  you  knowf  A.  That  I  don't  know.  Q.  Did  the  bottle 
break  inside  the  door  or  outside  the  doort  A.  Inside  the 
stable.  Q.  When  the  bottle  broke  what  did  Coudera  dot 
A.  He  put  himself  against  the  door."  He  was  asked  to  illus- 
trate: "A.  Like  that.  (Witness  illustrates  by  arising  and 
facing  the  wall,  bending  forward  slightly  and  placing  both 
hands  flat  against  the  wall.)  Q.  What  occurred  after  Cou- 
dera placed  himself  in  a  leaning  position  with  both  hands 
against  the  door  as  you  have  illustrated  t  A.  It  occurred 
that  the  shots  were  fired.  Q.  How  many  shots  were  fired  t 
A.  Three  shots.  Q.  How  many  shots  were  fired  after  Cou- 
dera placed  both  hands  against  the  door  in  a  leaning  position 
immediately  after  the  bottle  was  broken  t  A.  Two  shots. 
Q.  After  the  two  shots  were  fired,  what  happened  t  A.  I 
heard  Coudera  say,  'Oh,  I  am  wounded  in  the  stomach.'  Q. 
And  what  did  Coudera  do  after  he  said  thatt  A.  He  turned 
around  and  walked  to  the  little  room.  Q.  When  you  heard 
the  bottle  break  did  you  hear  another  noise  t  A  When  the 
bottle  broke  I  heard  the  fire  of  the  pistol — ^the  shot  of  the 
pistol.  Q.  When  Coudera  said:  'I  am  wounded,'  what  did 
you  dot  A.  Then  I  began  to  holler,  'Stop!  Stop!  He  is 
wounded.'  .  .  .  Q.  From  the  time  that  Coudera  came  inside 
the  warehouse,  closed  the  door  and  leaned  against  the  door, 
did  he  at  any  time  let  go  of  the  door  with  both  his  hands  t 
A.  I  never  saw  him  move  from  the  door."  He  testified  that 
the  door  opened  two  or  three  times,  as  he  estimated  it,  before 
the  first  shot  was  fired,  once  he  thought  eight  or  ten  inches. 
Witness  Benedetti  went  into  the  warehouse  about  the  same 
time  deceased  entered  it  and  from  a  point  fifteen  or  twenty 
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feet  from  the  door  saw  and  heard  what  took  place  in  there. 
He  testified:  **Q.  At  the  time  the  bottle  broke,  was  the  door 
open  or  closed  f  A.  There  was  about  that  much  open  (show- 
ing). Q.  State  how  many  inches  f  A.  About  a  foot  or  foot 
and  a  half.  Q.  Was  Fracchia  against  the  door  or  leaning 
against  the  door  when  the  last  two  shots  were  fired  f  A.  He 
was  at  the  door  pushing.  Q.  What  happened  after  the  last 
shot  was  fired  t  A.  Mr.  Coudera  went  backward  and  he  was 
wounded  here  (indicating  in  the  breast).  .  .  .  Q.  Did  any- 
one say  anything  after  the  last  shot  was  fired  f  A.  Mr. 
Fracchia  told  him  not  to  fire  any  more — ^told  Mr.  Finali  not 
to  fire  any  more.''  He  testified  that  Coudera  had  the  bottle 
in  his  right  hand  and  was  ''pushing  against  the  door  this 
way  (showing).'* 

The  autopsy  showed  that  the  bullet  entered  the  body  of 
deceased  ''between  the  first  and  second  cartilages  on  the 
right  side — in  front,  •  .  .  the  bullet  entered  near  the  apex 
of  the  lungs,  passed  down  through  the  base,  through  the  dia- 
phragm, through  the  liver,  and  passed  out  between  the  elev- 
enth and  twelfth  ribs  and  entered  and  lodged  in  the  back 
about  three  inches  from  the  spine  on  the  right  side  of  the 
body,  about  one  inch  from  the  skin — general  course  was  down 
and  back."  Dr.  Sanholdt,  who  made  the  autopsy,  testified 
that  the  cause  of  death  was  "bleeding  from  the  vena  cava, 
which  was  torn  by  the  bullet" ;  that  a  man  with  such  a  wound 
would  live  but  a  short  time — ^"it  is  only  the  matter  of  a  mo- 
ment. Q.  As  much  as  a  minute f  A.  I  don't  think  so. 
.  •  .  He  might  utter  a  few  words  but  I  doubt  if  he  could 
make  any  coherent  sentences."  He  testified  that  the  point 
where  the  bullet  lodged  was  about  twelve  inches  lower  than 
the  point  of  entrance,  and  that  the  bullet  encountered  no 
bone  in  its  passage. 

We  think  the  jury  were  warranted  in  finding  that  the  fatal 
shot  was  fired  through  the  door  while  deceased  and  Fracchia 
were  holding  it  shut  and  endeavoring  to  keep  defendant 
from  entering.  The  position  of  deceased  at  the  door — a  posi- 
tion one  would  naturally  assume  in  pushing  with  his  hands 
against  a  door  to  hold  it  fast — would  account  for  the  entrance 
of  the  bullet  as  described  and  its  course  backward  and  down- 
ward. It  is  true  this  might  possibly  have  happened  had  the 
bullet  struck  the  bottle  and  had  a  fragment  of  it  been  de- 
flected toward  deceased.    Bullets  take  eccentric  courses  some- 
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times  after  entering  the  body.  But  the  evidence  was  that 
deceased  did  not  exclaim  that  he  was  shot  until  the  third 
shot  was  fired  and  while  he  and  Fracchia  were  pushing  at 
the  door,  and  the  evidence  was  also  that  had  he  received  this 
wound  from  the  first  shot,  it  would  have  immediately  dis- 
abled him  from  making  any  further  physical  effort  toward 
keeping  defendatt  out  of  the  building.  But  if  it  be  con- 
ceded that  the  first  shot  was  the  fatal  one,  we  cannot  see  that 
it  was  justified  upon  any  view  of  the  doctrine  of  self-defense. 
Defendant  was  clearly  the  aggressor.  With  revolver  in  hand 
he  was  trying  to  force  his  way  through  the  door,  which  was 
being  held  to  prevent  his  entrance.  Having  succeeded  in 
pressing  it  partially  open,  the  deceased  was  the  one  then  in 
danger,  and  had  he  given  defendant  a  fatal  blow  with  the 
bottle,  the  doctrine  of  self-defense  and  the  right  to  act  upon 
appearances  might  have  been  available  to  deceased. 

Defendant  could  not  by  his  own  willful  act  create  a  situa- 
tion giving  rise  to  appearances  which  he  could  interpret  as 
endangering  his  life  and  thereupon  kill  the  person  he  was 
assailing.  As  was  said  in  People  v.  Becker,  109  Cal.  451,  462, 
[30  L.  E.  A.  403, 42  Pac.  307,  311] :  **  A  man  may  not  wickedly 
or  willfully  invite  or  create  the  appearances  of  necessity,  or 
the  actual  necessity  which,  if  present  to  one  without  blame, 
would  justify  the  homicide.'* 

Defendant  lays  much  stress  upon  the  fact  that  deceased  hit 
him  with  a  rock  after  they  had  separated  from  the  first  en- 
counter. Had  defendant  overtaken  deceased  in  the  heat  of 
the  moment  and  suitably  punished  him  for  this  assault,  he 
might  not  have  been  blameworthy.  But  he  lost  this  oppor- 
tunity by  deceased  having  reached  a  harbor  of  safety  where 
he  was  in  no  position  to  do  defendant  further  harm.  Thence- 
forth defendant  was  clearly  the  aggressor.  Under  the  cir- 
cumstances disclosed,  the  plea  of  self-defense  in  killing  de- 
ceased was  not  open  to  him.  It  seems  to  us  that  the  jury 
exercised  much  charity  in  finding  that  the  homicide  was 
''upon  a  sudden  quarrel  or  heat  of  passion,"  and  but  man- 
slaughter. 

2.  The  court  instructed  the  jury  quite  fully  on  the  law  of 
self-defense  and  the  right  of  one  being  assailed  to  act  upon 
appearances.  It  is  not  objected  that  these  instructions  were 
incorrect,  but  it  is  objected  that  the  court  in  the  same  con- 
nection instructed  the  jury  as  follows:  ** There  must  have 
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been  a  present  ability  on  the  part  of  the  assailant  to  accom- 
plish his  criminal  design  in  order  to  justify  the  person  as- 
sailed in  taking  his  life."  It  is  contended  that  there  was 
conflict  in  the  evidence  as  to  whether  deceased  struck  at  de- 
fendant through  the  open  space  when  the  door  was  open, 
or  whether  deceased  threw  the  bottle  at  dBfendant  through 
the  opening  and  whether  the  bottle  was  broken  by  the  bullet 
at  the  first  shot  or  struck  the  door  casing  and  was  broken, 
and  that  there  was  a  conflict  in  the  evidence  as  to  whether 
the  shot  was  fired  before,  at  the  time,  or  after  the  bottle  was 
thrown.  In  this  state  of  the  evidence  it  is  claimed  **that  the 
jury  may  have  believed,  under  this  instruction  of  the  court, 
that  the  bottle  was  broken  before  the  first  shot  was  fired,  and 
that  the  door  was  closed  when  the  last  two  shots  were  fired, 
and  that  therefore,  as  a  matter  of  law,  deceased  at  neither 
time  had  the  present  ability  to  infiict  injury  upon  defendant 
and  defendant  was  in  no  real  danger.'' 

We  think  the  instruction  was  inconsistent  with  the  doctrine 
of  apparent  danger  to  one  who  is  assailed  and  was  out  of  har- 
mony with  other  instructions  given  upon  the  subject,  and, 
taken  alone,  was  an  incorrect  statement  of  the  law.  It  must 
not  be  forgotten,  however,  that  in  no  view  of  the  evidence 
could  it  be  reasonably  said  that  deceased  was  the  assailant. 
And  when  the  door  was  pushed  open  by  defendant,  who  was 
at  that  moment  the  real  assailant,  armed  with  a  deadly 
weapon,  which  the  sequel  showed  he  intended  to  use,  de- 
ceased had  a  right  to  defend  himself  against  the  threatened 
danger.  By  doing  so,  his  relation  toward  defendant  was  not 
changed.  Throughout  their  argument  the  learned  counsel 
of  defendant  seem  to  hold  that  deceased  became  the  assailant 
in  having  struck  defendant  with  a  rock  after  the  latter  had 
withdrawn  from  the  first  encounter,  and  that  notwithstand- 
ing deceased  had  taken  refuge  in  the  warehouse,  defendant 
had  a  right  to  pursue  and  punish  him  and  still  be  within  the 
protecting  aegis  of  the  doctrine  of  self-defense  should  de- 
ceased resist.  This  doctrine  must  not  be  confused  with  the 
lex  talioms.  The  doctrine  of  self-defense  presupposes  that 
one  who  would  avail  himself  of  it  has,  without  his  fault,  found 
himself  in  threatened  danger  of  serious  bodily  injury  to  avert 
which  the  law  gives  him  the  right  to  resort  to  extreme  meas- 
ures. But,  as  we  have  already  pointed  out,  the  plea  of  self- 
defense  is  not  available  to  him  where  he  willfully  and  with- 


Digitized  by  VjOOQ IC 


488  People  v.  Finall  [31  Cal.  App. 

out  any  necessity  for  his  own  protection  creates  the  danger 
with  which  he  is  threatened.  The  law  of  self-defense  is  a  law 
of  necessity,  and  ceases  with  the  disappearance  of  the  neces- 
sity. Whatever  may  be  said  of  the  instruction,  however,  we 
are  quite  convinced  that,  error  though  it  be,  we  cannot  for 
a  moment  believe  that  the  jury  were  so  far  misled  by  it  as 
to  have  caused  a  miscarriage  of  justice,  and  unless  we  can 
so  say  we  are  forbidden  to  reverse  the  judgment.  (Sec.  4^^, 
art.  VI,  Const.;  People  v.  0 'Bryan,  165  Cal.  55,  [130  Pac. 
1042] ;  People  v.  Bartol,  24  Cal.  App.  659,  [142  Pac.  510] ; 
Vdllejo  &  N.  R.  B.  Co.  v.  Beed  Orchard  Co,,  169  Cal.  545, 
[147  Pac.  238].) 

3.  The  court  instructed  the  jury  as  follows:  "Self-defense 
is  not  available  as  a  plea  to  a  defendant  who  has  sought  a 
quarrel  with  a  design  to  force  a  deadly  issue  and  thus, 
through  his  fraud,  connivance,  or  fault,  create  a  real  or  ap- 
parent necessity  for  the  killing.''  It  is  claimed  that  the  in- 
struction was  not  applicable  to  the  facts  because  there  was  no 
evidence  that  either  a  real  or  apparent  necessity  for  the  kill- 
ing was  created  by  the  fraud,  connivance,  or  fault  of  defend- 
ant. The  instruction  was  based  upon  the  principle  announced 
in  People  v.  Hecker,  109  Cal.  451,  [30  L.  B.  A.  403,  42  Pac. 
307],  We  think  the  evidence  showed  that  whatever  of  real 
or  apparent  necessity  defendant  believed  to  exist  for  the  kill- 
ing was  created  by  his  fault.  He  had  no  right  to  break  into 
the  warehouse  by  force  to  assault  deceased  or  to  punish  him 
for  an  assault  previously  made  on  defendant  by  deceased,  and 
if,  in  doing  so,  danger  to  defendant  appeared,  it  was  of  his 
own  creation. 

4.  After  the  jury  had  been  considering  the  case  some  time, 
they  came  into  court  and  asked  for  the  instructions  on  justi- 
fiable homicide  to  be  again  read  to  them.  The  court  read  its 
instructions  on  the  subject,  including  the  reading  of  section 
195  of  the  Penal  Code.  On  the  suggestion  of  defendant's  at- 
tomey,  the  court  read  still  other  instructions  on  the  subject 
given  at  defendant's  request.  Defendant  then  asked  to  have 
a  particular  instruction  read — ^''that  the  defendant  need  not 
wait  until  the  blow  is  struck  before  acting  in  his  own  pro- 
tection." '*The  Court:  No,  I  will  only  act  on  the  requeat  of 
the  jury.  The  Court:  Is  that  all  you  wish,  gentlemen!  A 
Juror :  Are  we  entitled  to  know  what  the  penalties  are  in  each 
degree!    The  Court:  No,  that  is  entirely  in  the  discretion  of 
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the  court.  The  Juror:  That  is  what  I  thought.  The  Court: 
The  court  has  told  you  about  that  heretofore.  I  will  read 
you  this,  gentlemen."  The  court  then  read  one  of  its  in- 
structions in  connection  with  the  rule  of  reasonable  doubt  and 
stating  the  law  as  to  the  right  of  the  jury  to  fix  the  punish- 
ment should  the  defendant  be  found  guilty  of  murder  in  the 
first  degree.  The  jury  were  then  asked  if  they  desired  any 
further  instructions  and  all  answered  satisfied. 

The  jury  being  still  unable  to  agree  came  into  court  again 
and  requested  ''a  little  information  on  one  little  point,  and 
that  is,  what  creates  a  reasonable  doubt.''  The  court  read  its 
instructions  on  that  subject  and  asked  the  jury  if  they  de- 
sired anything  further.  **The  Foreman:  That  seems  to  be 
the  only  thing,  your  Honor.  The  Court :  Is  that  plain  enough 
to  you,  gentlement  (An  affirmation  is  given  to  the  court.) '' 
The  jury  retired  and  later  brought  in  their  verdict  De- 
fendant was  not  entitled  as  matter  of  right  to  have  instruc- 
tions read  which  the  jury  had  not  called  for  or  to  have  all 
the  instructions  on  a  given  subject  read  when  such  as  were 
read  were  satisfactory  to  the  jury. 

5.  The  court  refused  certain  instructions  requested  by  de- 
fendant on  the  ground  that  they  were  presented  too  late  for 
consideration  by  the  court :  (a)  As  to  the  right  of  self-defense 
having  been  revived,  after  defendant  withdrew  from  the  first 
conflict,  by  deceased  having  hit  him  with  a  rock;  (b)  defend- 
ant not  bound  to  retreat  in  the  face  of  danger;  (c)  reasonable 
doubt  as  to  who  opened  the  door  and  for  what  purpose  it  was 
opened,  and  that  such  doubt  should  have  been  resolved  in 
favor  of  defendant.  Whether  or  not  the  reason  given  by  the 
court  was  sufficient  need  not  be  considered,  for  we  do  not 
think  the  defendant  was  prejudiced  by  the  court's  ruling. 
The  hitting  of  defendant  with  a  stone  by  deceased  after  de- 
fendant had  withdrawn  from  the  first  conflict  did  not  so  far 
revive  defendant's  right  to  self-defense  as  to  justify  him  in 
forcing  a  second  conflict,  as  appeared  by  the  evidence,  and 
killing  deceased  because  in  doing  so  he  believed  himself  to 
be  in  danger  of  great  bodily  injury.  The  doctrine  of  retreat 
in  the  face  of  apparent  danger  had  no  application,  since  de- 
fendant was  the  assailant.  There  was  no  evidence  warrant- 
ing the  assumption  that  deceased  opended  the  door  for  any 
purpose  or  raising  any  doubt  on  that  question. 
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6.  Two  instructions  were  refused,  for  one  of  which  rulings 
the  court  assigned  no  reason  and  as  to  the  other  that  it  was 
covered  elsewhere.  The  latter  related  to  the  doctrine  of  de- 
fendant's right  to  act  upon  appearances  which  was,  as  the 
court  said,  fully  covered  elsewhere  in  the  instructions. 

The  other  instruction  proceeded  on  the  assumption  that  de- 
ceased was  the  assailant  at  the  time  he  was  killed,  and  that 
defendant  acted  upon  the  reasonable  belief  that  he  was  in 
danger  of  receiving  great  bodily  harm  from  deceased  at  that 
moment. 

7.  In  the  course  of  his  argument  to  the  jury,  the  district 
attorney  referred  to  an  instance  within  his  knowledge,  of  a 
bullet  in  passing  through  the  front  end  of  a  wagon  split  in  its 
course  into  two  parts,  hitting  each  horse  and  another  part 
performing  an  equally  freakish  thing.  Defendant  objected 
and  the  district  attorney  asked  the  court  to  instruct  the  jury 
to  disregard  the  illustration  and  confine  themselves  to  the 
evidence,  which  the  court  did. 

The  defendant  at  the  time  of  his  arrest  made  a  somewhat 
self-incriminatory  statement  which  was  introduced  in  evi- 
dence. The  district  attorney  referred  to  the  fact  that  de- 
fendant, when  on  the  witness-stand,  did  not  deny  the  truth 
of  the  statement  Upon  defendant's  objection  as  misconduct 
prejudicial  to  defendant's  rights  and  motion  that  the  court 
instruct  the  jury  to  disregard  the  same,  the  district  attorney 
said:  "While  we  do  not  feel  that  there  is  anything  preju- 
dicial, at  the  same  time  we  have  no  objection  to  the  court's 
giving  the  instruction,"  and  the  court  thereupon  gave  the 
requested  instruction. 

In  his  closing  argument  to  the  jury  the  district  attorney 
stated  that  he  did  not  believe  Goudera  (deceased)  had  ever 
made  the  statement  to  Tony  Claro  attributed  to  Coudera,  for 
the  reason  that  defendant  did  not  call  Claro  as  a  witness  to 
prove  it,  though  subpoenaed  by  defendant  and  excused. 

Where  misconduct  of  the  district  attorney  is  claimed  as 
prejudicial,  the  more  recent  decisions  of  the  supreme  court 
hold  that,  if  attention  is  called  to  it  and  the  court  instructs 
the  jury  to  disregard  it  and  not  allow  themselves  to  be  in- 
fluenced by  it,  the  misconduct  must  be  flagrant  and  obviously 
prejudicial  to  justify  a  reversal.  Such  was  the  misconduct 
of  the  district  attorney  in  People  v.  Tufts,  167  Cal.  266,  [139 
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Pac.  78] ,  People  v.  Denvae,  155  Cal.  593,  [102  Pac.  266] ,  and 
other  cases  cited  by  defendant. 

In  the  present  case  the  record  shows  that  the  district  attor- 
ney exhibited  commendable  carefulness  in  the  conduct  of  the 
trial,  not  to  trench  upon  the  rights  of  the  defendant.  No 
evidence  was  offered  or  admitted  as  to  which  defendant  has 
assigned  error.  There  was  no  attempt  by  the  district  attor- 
ney to  repeat  the  objectionable  statements.  The  reference  to 
the  eccentricities  of  a  bullet  was  of  no  particular  significance 
and,  in  fact,  had  as  much  application  to  defendant's  theory 
as  to  the  people's. 

Ab  to  the  nonappearance  of  Claro  as  a  witness,  the  refer- 
ence could  not  have  injured  defendant,  for  whether  it  was 
true  or  not  that  he  told  defendant  what  deceased  said  had 
very  little  if  any  significance.  Reference  by  the  district  at- 
torney to  defendant's  failure  to  deny  his  extrajudicial  state- 
ment, while  violative  of  the  defendant's  right  to  remain  silent 
without  prejudice  for  so  doing,  the  statements  of  defendant 
were  as  to  circumstances  connected  with  the  homicide  about 
which' the  jury  had  full  knowledge  through  testimony  of  wit- 
nesses. We  may  safely  adopt  what  was  said  in  People  v. 
Kromphold,  172  CaL  512,  [157  Pac.  599]:  ''While  it  was 
wrong  for  the  district  attorney  to  comment  at  all  on  the  fail- 
ure of  defendant  to  testify  upon  this  subject,  it  would  be 
most  unreasonable  to  assume,  in  the  light  of  the  attitude  of 
the  trial  judge  in  the  matter  and  the  nature  of  the  remarks, 
that  the  jury  could  have  been  influenced  to  the  prejudice  of 
the  defendant  by  the  statement  complained  of.  (See  People 
V.  Sansome,  98  Cal.  285,  [33  Pac.  202].)  Certainly  one  can- 
not hold  that  this  statement  'has  resulted  in  a  miscarriage 
of  justice.*     (Sec.  4%,  art.  VI,  Const.)  ** 

The  defendant  was  ably  defended,  and  every  opportunity 
given  him  to  meet  the  evidence  in  support  of  the  charge.  We 
think  the  verdict  was  justified  by  the  evidence  and  that  no 
prejudicial  error  occurred  at  the  trial  which  would  warrant 
a  reversal. 

The  judgment  and  order  are  affirmed. 

Burnett,  J.»  and  Hart,  J^  concurred. 
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[Civ.  Ko.  1546.    Third  Appellate  Diitriet.— ^ptember  20,  1916.] 

B.  S.  BAXTER,  Respondent,  v.  CHICO  CONSTRUCTION 
COMPANY  (a  Corporation),  Appellant. 

Novation — Statuti  of  Frauds — Patmbnt  tob  Supplies  Fubnishkd 
Thibd  Person— Yebbal  Promise  of  Corporation. — ^A  verbal  prom- 
lie  made  hj  the  foreman  of  a  corporation  engaged  in  the  construe- 
iion  of  a  dam  that  the  corporation  would  pay  for  certain  supplies 
which  had  been  furnished  to  the  person  who  had  the  contract  foi 
the  hauling  of  the  necessary  gravel  for  the  work,  is  binding  oi 
the  corporation,  and  without  the  statute  of  frauds,  where  it  it 
shown  that  such  foreman  had  authority  to  hire  and  discharge  men 
and  to  procure  needed  supplies,  and  that  the  promisee  accepted  the 
new  promise  and  canceled  the  antecedent  obligation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuba 
County.    Eugene  P.  McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Guy  R.  Kennedy,  for  Appellant. 

W.  H.  Carlin,  for  Respondent. 

BURNETT,  J. — ^We  think  a  rational  conclusion  from  evi. 
dence  disclosed  by  the  record  is  found  in  the  following  state- 
ment  of  facts  as  claimed  by  respondent:  Defendant  had  a 
contract  for  constructing  within  a  given  time  a  concrete  dam 
for  the  impounding  of  water  for  irrigation.  It  sublet  to  one 
James  Kirby  the  work  of  hauling  the  necessary  gravel  to  the 
dam  site.  Defendant's  headquarters  were  at  Chico,  Butte 
County,  and  the  dam  was  being  constructed  some  forty  or 
fifty  mUes  away,  in  the  foothills  of  Yuba  County.  Plaintiff 
was  conducting  a  general  merchandise  store  a  few  miles  from 
this  site.  The  work  was  begun,  and  while  hauling  the  gravel, 
Earby  incurred  a  bill  at  the  store  for  the  sum  of  $298.20  for 
supplies  of  various  kinds,  including  groceries  and  a  consider- 
able quantity  of  beer  and  whisky.  Up  to  about  October  17, 
1913,  defendant  had  been  represented  at  this  place  by  its 
superintendent  or  foreman,  a  Mr.  Cuddeback,  and  he  was 
succeeded  by  a  Mr.  Jack  McQeehan,  each  of  them  having 
authority  to  hire  and  discharge  men,  buy  necessary  supplies, 
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incur  bills  in  connection  therewith,  and  represent  defendant 
in  the  prosecution  of  the  work.  At  said  date,  Mr.  Kirby 
had  a  large  amount  of  gravel  on  the  way  near  plaintiff's  store 
and  plaintiff  demanded  the  payment  of  his  bill,  refused  to 
extend  any  further  credit  to  the  subcontractor,  and  was  about 
to  commence  suit  and  attach  the  gravel.  This  was  communi- 
cated to  foreman  Cuddeback,  and  his  successor,  Mr.  Mc- 
Geehan,  took  up  the  matter  and  informed  plaintiff  that  he 
would  communicate  with  the  president  of  defendant  by  tele- 
phone. To  plaintiff's  knowledge,  he  did  have  such  communi- 
cation with  the  president,  who  was  then  at  Chico,  went  direct 
to  plaintiff's  store,  assisted  plaintiff  and  his  clerk  in  figuring 
up  the  amount  due  and  unpaid,  ascertained  it  to  be  $298.20, 
told  plaintiff  that  in  his  talk  with  the  president  of  defendant 
over  the  phone,  the  president  stated  that  defendant  would 
pay  the  bill,  and  McGeehan  further  declared  that  he,  the 
foreman,  would  0.  E.  the  bill,  had  a  statement  of  the  bill 
made  out  which  he,  in  fact,  initialed  and  sent  to  defendant  at 
Chico,  stated  to  plaintiff  that  defendant  desired  him  to  con- 
tinue giving  credit  to  Kirby,  and  that  it  would  pay  for  all 
necessary  articles  furnished  to  him  thereafter.  Plaintiff 
thereupon  accepted  defendant's  promise  thus  made  to  pay  the 
then  existing  bill  of  $298.20,  released  Eirby  from  all  daim  in 
connection  therewith,  stopped  the  proceedings  to  attach,  or  at 
least  abstained  from  any  action,  and  looked  solely  thereafter 
to  defendant  for  payment,  and  further  carrying  out  his 
promise,  furnished  additional  merchandise  to  Eirby  in  the 
sum  of  $81.20,  looking  to  defendant  alone  for  payment 
therefor. 

The  foregoing  are  the  most  favorable  inferences  in  favor 
of  the  judgment  that  can  be  drawn  from  the  evidence,  but 
that,  of  course,  is  no  objection  here,  if  they  are  substantially 
supported  at  all. 

The  following  quotation  from  plaintiff's  testimony  would 
seem  to  disclose  said  support:  ''My  store  is  a  little  less  than  a 
mile  from  the  dam.  James  Kirby  had  a  subcontract  from 
the  defendant  for  the  hauling  of  gravel  for  the  construction 
of  the  dam.  In  doing  that  work,  he  ran  a  bill  with  me  for 
general  merchandise.  Ed.  Fleming  was  on  the  ground  repre- 
senting Mr.  Kirby,  and  at  first  Pete  Cuddeback  was  the  fore- 
man and  representative  of  defendant,  and  he  was  succeeded 
by  Jack  McQeehan.    On  October  20,  1913,  James  Kirby  owed 
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me  $298.20,  and  I  told  his  foreman,  Mr.  Fleming,  that  I 
wouldn't  furnish  any  more  supplies  unless  it  was  fixed  up. 
Mr.  Fleming  went  to  Oroville,  came  back  in  a  couple  of  days, 
and  said  Pete  Cuddeback,  who  went  to  the  phone  and  talked 
with  Mr.  Polk,  the  engineer  for  defendant  in  charge  of  the 
work,  and  after  talking  with  him,  told  me  to  fix  up  the 
amount  owed  me  by  Elirby  and  send  it  to  the  defendant,  and 
that  it  would  be  paid  and  defendant  would  be  responsible  for 
it  Then  Mr.  Fleming  and  Jack  McOeehan,  who  was  then 
foreman  and  representative  of  the  defendant,  took  my  books, 
added  up  the  account,  which  came  to  $298.20,  and  made  out 
the  statement  introduced  in  evidence  themselves,  and  Jack 
McQeehan  took  it,  saying  that  he  would  0.  K  it  and  send  it 
to  the  defendant.  I  then  and  there  accepted  this  promise  on 
behalf  of  defendant  and  I  released  James  Eirby,  canceled 
his  indebtedness,  and  from  this  time  on  looked  to  the  defend- 
ant alone  for  the  payment  of  this  bill.  As  a  further  induce- 
ment and  consideration  to  defendant  for  assuming  this  bill, 
I  promised  Jack  McQeehan  that  I  would  go  ahead  and  let 
Eirby  have  thereafter  anything  that  was  necessary  to  com- 
plete the  contract,  which  Mr.  McQeehan,  for  defendant,  asked 
me  to  do  and  stated  the  defendant  would  pay  the  same.  Had 
not  defendant  assumed  the  prior  account,  I  would  not  have 
done  this,  as  I  was  going  to  attach,  but  having  obtained  this 
promise  from  the  company,  I  released  Mr.  Eirby  and  then 
furnished  additional  supplies  to  Mr.  Eirby  thereafter  in  ac- 
cordance with  the  direction  obtained  from  Mr.  McQeehan, 
amounting  to  $81.20." 

There  is  thus  shown  a  novation,  and  it  is  excepted  from 
the  operation  of  the  statute  of  frauds  by  virtue  of  subdivision 
3  of  section  2794  of  the  Civil  Code,  excluding  the  case  ''where 
the  promise,  being  for  an  antecedent  obligation  of  another, 
is  made  upon  the  consideration  that  the  party  receiving  it 
cancels  the  antecedent  obligation,  accepting  the  new  promise 
as  a  substitute  therefor,"  etc. 

We  can  see  no  valid  objection  to  the  course  permitting 
plaintiff  to  testify  that  he  did  cancel  the  antecedent  obliga- 
tion and  accepted  the  new  promise.  These  were  facts,  and 
no  one  was  better  qualified  than  plaintiff  to  testify  concerning 
them.  The  court  would  not  be  bound  by  his  declaration  to 
that  effect,  but  they  constituted  evidence  which  we  cannot 
say  was  insufficient  to  support  the  court's  finding. 
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We  think,  also,  that  there  was  sufficient  showing  that  the 
foreman  or  superintendent  had  authority  to  bind  the  company 
in  the  promise  to  pay  for  the  supplies. 

There  is  no  dispute  that  Cuddeback  and  McGeehan  had  the 
same  authority,  and  the  former  testified  that:  *'My  authority 
was  to  go  ahead  with  the  construction  of  the  dam,  hire  men, 
discharge  them,  buy  what  supplier  were  needed  for  the 
work."  Mr.  Fleming  also  testlQed  that  Mr.  McOeehan  was 
general  foreman  for  the  Chico  Construction  Company,  that 
''he  hired  and  discharged  laborers  and  supervised  the  work 
and  ordered  supplies." 

There  is  also  strong  circumstantial  evidence  in  the  fact  that 
McGeehan,  immediately  after  telephoning  to  the  president  of 
said  company,  made  said  agreement  with  plaintiff.  He  would 
quite  naturally  repeat  to  plaintiff  what  was  said  to  him  by 
his  superior.  It  is  altogether  improbable  that  he  would  im- 
mediately make  a  contract  entirely  different  from  his  instruc- 
tions. It  is  true  that  there  is  a  difference  between  the  testi- 
mony of  plaintiff  and  McQeehan  as  to  this,  but  we  must  accept 
the  version  of  the  former. 

The  proposition  involved  in  the  case  seems  simple,  and,  as 
we  cannot  say  that  the  conclusion  drawn  from  the  evidence 
by  the  trial  judge  is  unreasonable  or  unsupported,  we  think 
the  judgment  should  be  a£Srmed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[dv.  No.  1542.    Third  Appellate  District.— September  20,  1910.] 

EECLAMATION  DISTRICT  No.  730,  Respondent,  v. 
M.  INGLIN,  Appellant. 

OONDSMNATION    OF    LAND    FOB   LSVKB — EVIDENCS— OPINION    OF   VALUE— > 

Othxb  Sales — Impsopeb  Bedibect  Examination. — In  an  action  in 
eminent  domain  brought  by  a  reclamation  district,  to  condemn  a 
strip  of  land  as  a  part  of  a  right  of  way  for  a  levee,  it  is  error 
to  permit  the  plaintiff  upon  redirect  examination  of  one  of  its 
trustees,  who  had  on  direct  examination  given  his  opinion  as  to 
the  market  value  of  the  strip,  to  state  that  he  based  his  opinion 
upon  what  other  lands  in  the  district  of  a  similar  character  as  to 
quality  had  been  sold  for  to  the  diatrict,  although  the  defendant 


Digitized  by  VjOOQ IC 


496    Reclamation  Dist.  No.  730  t;.  Inolin.     [31  CaL  App. 

on  erom-examinatioii  brought  out  the  fact  of  other  nlee  and  the 
prices  at  whieh  thej  were  made,  but  sneh  error  is  without  preju- 
dice, where  it  is  obvious  from  the  verdict  that  the  joiy  did  not 
accept  the  testimony  of  the  witness  as  to  value. 

Id.— Otheb  Salbs  and  Prices  Obtaimsd — Pbopkb  Gboss-kzahinatiom 
— ^LiMiTSD  Purpose. — In  such  an  action  it  is  proper  to  bring  out 
on  the  cross-examination  of  a  witness  as  to  value  the  fact  of  other 
sales  in  the  district  and  the  prices  at  which  thej  were  made,  for 
the  purpose  of  testing  the  witness'  knowledge  and  impeaching  his 
opinion,  but  not  for  the  purpose  of  fixing  the  value  of  the  strip 
in  suit. 

Id. — ^Value  Of  Land — ^Hioht  of  OwNEE.^The  owner  of  land  sought  to 
be  condemned  is  entitled  to  its  actual  market  value  for  the  most 
valuable  use  or  uses  to  which  it  is  adapted  or  may  be  put,  and  the 
prices  at  which  other  lands  of  like  quality  and  adaptation  and  simi- 
larly situated  may  have  been  sold  cannot  reasonably  be  accepted  as 
a  Just  criterion  for  measuring,  and  finally  ascertaining,  the  actual 
value  of  the  land  sought  to  be  taken. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    N.  A.  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hudson  Grant,  and  George  Clark,  for  Appellant. 

Arthur  C.  Huston,  and  Harry  L.  Huston,  for  Respondent 

HART,  J. — This  action  is  in  eminent  domain,  and  the  ap- 
peal is  by  the  defendant  from  the  judgment  in  condemnation 
entered  upon  the  jury's  verdict. 

The  plaintiff  is  a  reclamation  district,  entirely  situated  in 
Yolo  County,  organized  as  such  under  the  laws  of  this  state, 
the  object  for  which  it  was  organized  being,  as  its  name  nat- 
urally implies,  ''to  reclaim  from  overflow,  flood,  and  seepage 
waters  all  the  lands  lying  within  the  boundaries  of  said  dis- 
trict" 

The  defendant  is  the  owner  of  a  tract  of  land  situated 
within  the  boundaries  of  said  district,  and  it  is  alleged  in  the 
complaint  that  a  certain  specifically  described  strip  of  said 
land,  consisting  of  9.8  acres,  is  necessary  as  a  ''right  of  way 
...  to  excavate,  build,  construct,  repair  and  maintain  canals, 
drains,  levees,  embankments,  and  other  works  necessary  for 
the  reclamation  of  the  lands  in  said  district,  and  also  to  ob- 
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tain  material  for  the  construction,  maintenance,  and  repair 
thereof,  and  for  the  purpose  of  reclaiming  the  lands  within 
said  district  from  overflow  and  seepage  waters."  The  strip 
of  land  sought  to  be  taken  by  this  action  and  which  was  by 
the  verdict  and  the  judgment  condemned  for  the  purposes 
above  indicated  constitutes  a  portion  of  the  entire  tract  of 
land,  situated  in  said  district,  owned  by  the  defendant. 

The  answer  alleges  that  upon  the  strip  of  land  sought  to  be 
condemned  are  located  the  defendant  s  house,  bam,  and 
fences,  and  also  a  large,  carefully  constructed  levee,  and  that 
all  of  said  improvements  *'are  to  be  taken  or  damaged  by 
said  plaintiff";  that  the  value  of  the  house,  barn,  and  fences 
is  the  sum  of  $9,655.65,  the  value  of  the  land  itself  is  in  ex- 
cess of  the  sum  of  $3,480.00,  and  that  the  value  of  the  said 
levee  is  the  sum  of  $2,725.65.  It  is  further  alleged  that  the 
said  house,  bam,  and  fences  cannot  be  used  by  defendant, 
if  left  upon  said  right  of  way,  and  that  to  make  any  con- 
venient use  of  the  same,  upon  the  taking  of  said  right  of  way 
and  the  construction  of  said  proposed  improvements,  it  will 
be  necessary  to  move  said  buildings  and  fences  from  said 
land,  and  that  the  placing  and  setting  of  the  buildings  on  new 
foundations  and  the  rebuilding  of  said  fences  will  be  at  an 
expense  and  to  the  damage  of  the  defendant  in  the  sum  of 
one  thousand  dollars ;  that  the  total  damages  suffered  by  the 
defendant  by  reason  of  the  taking  of  said  right  of  way  and 
the  construction  of  said  proposed  improvements,  exclusive 
of  the  damage  that  will  be  suffered  by  the  land  not  taken,  **of 
which  the  part  taken  is  a  part,  is  the  sum  of  $8,680.65";  that 
the  damage  which  will  accrue  to  the  portion  of  the  land  not 
sought  to  be  condemned  will,  by  reason  of  the  severance  there- 
from of  the  portion  condemned  and  the  construction  of  the 
improvements  in  the  manner  proposed  by  the  plaintiff,  amount 
to  the  sum  of  one  thousand  dollars. 

The  jury  assessed  and  fixed  the  aggregate  damages  suffered 
by  the  defendant  by  reason  of  the  taking  of  the  strip  of  land 
at  the  sum  of  $2,862.95,  the  several  items  of  said  damages 
being  found  ajs  follows: 

Value  of  the  land  taken $2422.95 

Cost  of  removal   and  relocation  of  structures 

upon  said  land • .  •     400.00 

Cost  of  removal  of  hay  from  bam 40.00 

SI  o«L  App.— ea 
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The  jury  found  that  no  damage  whatever  will  accrue  to  the 
land  not  condemned  by  reason  of  the  severance  therefrom  of 
the  strip  taken. 

The  points  urged  by  the  defendant  against  the  legal  integ- 
rity of  the  judgment  involve  alleged  errors  of  the  trial  court 
in  permitting  certain  testimony  to  be  given  and  in  disallowing 
a  certain  instruction  proposed  by  him  and  bearing  upon  the 
testimony  referred  to. 

The  witnesses  for  the  defendant  estimated  the  value  of  the 
land  sought  to  be  condemned,  variously,  at  $400,  $375,  $350, 
$325,  and  $300  per  acre.  The  plaintiff's  witnesses  expressed 
the  opinion  that  it  was  worth  no  more  than  $50  per  acre. 
One  of  the  witnesses  for  the  plaintiff  testified  that  the  par- 
ticular strip  involved  here  could  be  used,  if  it  remained  the 
property  of  the  defendant,  for  the  purposes  of  a  levee  only — 
that  **it  is  useless  for  anything  else." 

The  testimony  to  which  objection  was  made  by  the  defend- 
ant at  the  trial  was  that  of  W.  S.  Kendall,  one  of  the  trustees 
of  the  plaintiff. 

On  direct  examination,  he  stated  it  to  be  his  opinion  that 
the  market  value  of  the  strip  of  land  involved  in  this  action 
was  $50  per  acre.  On  cross-examination,  he  was  asked 
whether  he  knew  that  several  other  tracts  of  land  situated  in 
said  district  belonging  to  other  parties  and  which  was  adapted 
and  had  been  devoted  to  the  raising  of  alfalfa  had  been  sold 
at  prices  ranging  from  $130  to  $150  per  acre  in  near  proxim- 
ity to  the  time  at  which  the  summons  in  this  action  was  issued. 
His  replies  to  the  questions  so  propounded  were  that  he  had 
heard  of  such  sales.  On  redirect,  counsel  for  the  plaintiff 
thus  questioned  the  witness:  ''Mr.  Huston:  Explain  to  the 
jury  why  you  placed  the  valuation  of  $50  an  acre  on  this 
tract  of  land.  Witness :  Because  it  is  what  everybody  in  the 
district  got.**  This  answer  was,  on  motion  of  the  defendant, 
stricken  out.  Thereupon  counsel  for  the  plaintiff,  naming 
six  different  owners  of  land  in  said  district,  asked  the  witness 
if  he  knew  of  the  sales  by  said  owners  of  their  said  lands,  to 
which  an  affirmative  reply  was  returned.  *'Mr.  Huston: 
What  did  you  hear  was  the  sale  price  of  these  several  tracts 
of  land  t  Witness :  Fifty  dollars  an  acre.  '*  The  witness  then 
proceeded  to  say,  on  redirect,  that  the  lands  sold  by  the  other 
parties  named  were  in  all  respects  similar  in  quality  and  in 
productive  capacity  to  the  land  of  the  defendant  and  from 
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which  the  strip  in  question  was  proposed  to  be  taken.  All 
this  testimony  wag  duly  and  regularly  objected  to  by  the 
defendant,  and  the  objections  overruled. 

On  cross-examination,  the  witness  was  questioned:  **Are 
you  judging  of  the  value  of  the  Inglin  lands  by  what  these 
lands  will  produce?  A.  No,  sir.  Q.  Are  you  endeavoring  to 
fix  the  value  on  these  lands  simply  by  the  standard  of  valua- 
tion which  prevailed  in  the  transfers  to  the  district  which 
were  mentioned  and  enumerated  by  Mr.  H.  L.  Huston  in  his 
questions  to  yout    A.  Yes." 

Upon  the  conclusion  of  the  witness*  testimony,  and  before 
he  left  the  witness-stand,  counsel  for  the  defendant  moved  to 
strike  out  all  of  said  testimony  on  the  ground  that  the  basis 
of  the  witness'  estimate  of  the  value  of  the  land  in  dispute 
was  the  prices  at  which  other  lands  in  the  district  had  been 
sold,  and  that  such  prices  do  not  constitute  the  legal  criterion 
for  estimating  or  determining  value  in  a  case  of  this 
character.    The  motion  was  denied. 

Although  the  witness,  we  think,  suiBciently  qualified  him- 
self to  give  testimony  upon  the  question  of  value  by  declaring 
that  he  had  for  many  years  been  engaged  in  buying  and  sell- 
ing real  estate  for  himself  and  others,  and  that  he  had  seen 
and  was  acquainted  with  the  land  in  controversy,  it  is  very 
clear  that  his  testimony  plainly  and,  indeed,  conclusively 
ahowed  that  his  opinion  upon  the  value  of  the  land  in  question 
was  based  entirely  upon  what  other  lands  in  said  district  of 
a  similar  character  as  to  quality  had  been  sold  for  to  said 
district.  The  law  provides  that  the  owner  is  entitled  to  the 
actual  value  of  the  land  sought  to  be  condemned  at  the  date 
of  the  issuance  of  summons  in  the  action  to  condemn  (Code 
Civ.  Proc.,  sec.  1249),  and  the  standard  adopted  by  the  wit- 
ness is  not  the  proper  one  for  the  estimation  and  (finally)  the 
ascertainment  of  such  value.  The  owner  of  the  land  is  en- 
titled to  the  actual  market  value  of  the  land  for  the  most  valu- 
able use  or  uses  to  which  it  is  adapted  or  may  be  put,  and  the 
prices  at  which  other  lands  of  like  quality  and  adaptation 
and  similarly  situated  may  have  been  sold  cannot  reasonably 
be  accepted  as  a  just  criterion  for  measuring  and,  finally, 
ascertaining  the  actual  value  of  the  land  sought  to  be  taken. 
The  reasons  for  this  are  obvious,  and  hardly  need  be  stated, 
although,  it  may  be  suggested  that,  in  looking  for  such  rea- 
sons, it  may  readily  be  conceived  how  a  person  might,  through 
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force  of  circumstances  beyond  his  control,  sell  his  lard  at  a 
price  far  below  its  actual  value,  or  how  he  might  make  such  a 
sale  through  improvidence  or  for  want  of  good  judgment. 

It  is  true  that  counsel  for  the  defendant,  in  the  cross-exam- 
ination of  Kendall,  first  brought  out  the  fact  of  other  sales  of 
lands  in  the  district  and  the  prices  at  which  they  were  made. 
As  cross-examination,  the  questions  and  answers  were  proper, 
not,  however,  for  the  purpose  of  fixing  the  value  of  the  land 
in  dispute,  but  only  **for  the  purpose  of  testing  the  witness' 
knowledge  and  impeaching  his  opinion."  (Estate  of  Ross, 
171  Cal.  64,  66,  [151  Pac.  1138] ;  see,  also,  Central  Pac.  R.  R. 
Co.  V.  Pearson,  35  Cal.  247,  262;  Clark  v.  WUlett,  35  Cal. 
534,  544;  Santa  Ana  v.  Harlin,  99  Cal.  538,  544,  [34  Pac. 
224] ;  Spring  Valley  W.  W.  v.  Drinkhouse,  92  Cal.  528,  532, 
[28  Pac.  681] ;  De  Freitas  v.  Suisun  City,  170  Cal.  263,  [149 
Pac.  553].)  But  such  cross-examination  does  not  justify  the 
plaintiff  on  redirect  examination,  which  often  amounts  in 
practical  effect  to  an  examination  in  chief,  to  take  up  the 
question  of  sales  of  other  lands  and  thus  show  by  the  witness 
the  prices  paid  by  purchasers  of  such  other  lands;  for  the 
reason  of  the  rule  permitting  the  fact  of  the  sales  of  other 
lands  to  be  gone  into  on  cross-examination  ceases  with  the 
cross-examination.  While  in  all  cases  witnesses  may,  upon 
their  examination  in  chief,  give  the  reasons  upon  which  they 
base  their  opinions,  they  should  never  be  allowed  to  go  into 
details  of  particular  sales  or  transactions.  (2  Lewis  on  Emi- 
nent Domain,  3d  ed.,  sec.  654.)  It  follows,  of  course,  that 
the  court  not  only  erred  in  allowing  the  question  of  sales  of 
other  lands  and  the  prices  paid  for  such  lands  to  be  gone  into 
on  the  redirect  examination  of  the  witness,  Kendall,  but  erred 
in  refusing  to  grant  the  motion  to  strike  out  the  testimony 
of  said  witness,  it  having  been  made  clearly  to  appear  from 
said  testimony  that  the  witness  had  based  his  opinion  upon 
the  question  of  value  wholly  upon  incompetent  matters.  (San 
Diego  Land  etc.  Co.  v.  Neale,  88  Cal.  50,  63,  [11  L.  R  A. 
604,  25  Pac.  977] ;  Pierson  v.  Boston  Elevated  Ry.,  191  Mass. 
223,  233,  234,  [77  N.  E.  769].) 

But  we  think  the  errors  thus  considered  were  not  preju- 
dicial, for  it  is  obvious  from  the  verdict  that  the  jury  did  not 
accept  the  testimony  or  opinion  of  the  witness,  Kendall,  upon 
the  question  of  the  value  of  the  property  proposed  to  be  taken. 
As  seen,  the  strip  to  condemn  which  this  action  was  brought 
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consisted  of  a  fraction  of  over  nine  acres  of  the  defendant's 
land,  the  total  value  of  which,  together  with  the  improve- 
ments, the  jury  assessed  at  $2,422.95,  or,  approximately,  if 
not  precisely,  at  $265.52  per  acre. 

But  it  seems  to  be  the  theory  of  counsel  for  the  defendant 
that  but  for  the  testimony  of  Kendall  the  jury  might  have 
found  that  the  defendant  suffered  some  damage  from  deteri- 
oration in  the  value  of  his  land  by  reason  of  the  severance 
therefrom  of  the  strip  in  question.  No  such  assumption  is 
justified  on  the  record  as  it  is  presented  here.  We  have  al- 
ready stated  that  other  witnesses  testified  that  the  land  of  the 
defendant  was  not  damaged  by  reason  of  the  severance  of  the 
strip  in  dispute  therefrom.  These  same  witnesses  further 
testified  that  the  land  in  question  was  of  no  greater  value 
than  $50  per  acre.  There  is  a  mere  brief  recital  in  the  tran- 
script of  the  testimony  of  these  witnesses,  and  the  record  be- 
fore us  does  not  disclose  the  basis  of  their  estimate  of  the 
value  of  the  land  in  controversy  or  the  reasons,  if  any  they 
gave,  for  the  opinion  that  the  actual  value  of  said  land  does 
not  exceed  the  sum  of  $50  per  acre.  We  must  therefore  as- 
sume that  the  testimony  of  the  witnesses  referred  to  was  in 
all  respects  competent,  and  that  they  adopted  a  proper  cri- 
terion for  estimating  the  value  of  the  land.  There  is  there- 
fore a  pronounced  conflict  in  the  evidence  both  upon  the  ques- 
tion of  value  and  the  question  whether  the  remainder  of  the 
defendant's  land  would  be  damaged  by  reason  of  the  severance 
therefrom  of  the  strip  in  dispute. 

Thus  viewing  the  record  as  it  appears  before  us,  in  so  far  as 
it  concerns  the  evidence,  it  is  plainly  manifest  that  the  jury 
were  afforded  a  very  wide  latitude  within  which  to  exercise 
their  judgment  as  to  the  actual  value  of  the  land  sought  to  be 
taken,  viz.,  from  the  sum  of  $50  to  the  sum  of  four  hundred 
dollars  per  acre,  and  there  is  nothing  appearing  upon  the 
face  of  the  record  which  would  warrant  us  in  declaring  that 
the  actual  value  of  the  land  was  in  excess  of  the  amount  at 
which  it  was  fixed  by  the  jury. 

For  the  same  reason  for  which  we  hold  the  errors  in  ad- 
mitting the  above-considered  testimony  to  be  without  preju- 
dice to  the  rights  of  the  defendant,  the  action  of  the  court  in 
refusing  to  give  a  certain  one  of  the  instructions  proffered  by 
the  defendant,  while  erroneous,  was  without  prejudice.  The 
substance  of  the  said  instruction  was:  ''During  the  progress 
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of  this  CBJBe  some  reference  has  been  made  in  the  testimony 
and  in  the  argument  to  prices  paid  to  others  than  defendant 
for  the  land  constituting  a  part  of  the  right  of  way  for  the 
river-front  levee  of  Reclamation  District  No.  730.  You  are 
instructed  that  the  prices  which  may  have  been  paid  for  rights 
of  way  to  other  persons  for  the  levee  along  the  river-front 
constitute  no  test  for  the  fixing  of  the  value  of  the  defend- 
ant's lands  in  this  cause.  .  .  .  And  you  will,  accordingly,  dis- 
regard, in  determining  the  value  of  the  defendant's  land,  any 
reference,  either  in  the  testimony  or  in  the  ai^ument,  to  pay- 
ments made  to  others  for  rights  of  way.'* 

As  before  declared,  it  is  obvious  that  the  jury  were  not 
governed,  in  the  determination  of  the  question  of  value,  by 
the  testimony  of  those  witnesses  who  expressed  the  opinion 
that  the  value  of  the  land  in  dispute  did  not  exceed  the  sum 
of  $50  per  acre,  although,  as  suggested,  so  far  as  the  record 
here  shows,  they  would  have  been  justified  in  predicating 
their  verdict  upon  the  testimony  so  given  other  than  that  by 
the  witness,  Kendall.  The  total  value  fixed  by  the  jury,  how- 
ever, as  is  obvious,  was  over  five  times  the  sum  of  $50  per 
acre,  or,  approximately,  $34.40  less  than  three  hundred  dol- 
lars, the  minimum  amount  at  which  the  value  of  the  land 
was  estimated  by  the  defendant's  witnesses. 

There  was  neither  prejudice  to  the  defendant  nor  a  mis- 
carriage of  justice  by  reason  of  the  errors  complained  of 
(Const.,  art.  VI,  sec.  W2i  Voile  jo  dk  N.  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  545,  [147  Pac.  238]),  and  the  judg- 
ment is  accordingly  affirmed. 

Chipman,  P.  J.,  and  Burnett^  J.,  concurred. 
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[CIt.  No.  1804.    Fint  Appellate  Distriet.— September  21,  1916.] 

TIDEWATER  SOUTHERN  RAILWAY  COMPANY  (a 
Corporation),  Appellant,  v.  CAREY  M.  VANCE,  Re- 
apondent. 

Ck>BPOBATION — SUBSGBIPTION  VOS  SlOOK— PATMKNT  BT  NOTB— BiGHT  TO 

Bkoall  in  Evxnt  of  DisaATisrAOTioN  With  Purchase— Validitt 
OF  AouEKicKNT. — ^An  agreement  made  by  a  fully  organized  corpora- 
tion with  a  snbeeriber  for  a  certain  number  of  shares  of  its  stock 
that  the  snbseriber  should  have  the  right  at  any  time  within  ten 
months  after  the  date  of  the  subscription  agreement  to  eancel  his 
•nbscription  by  reealling  his  note,  if  dissatisfied  with  hia  purchase, 
la  enforoeable  a)g^ain8t  the  corporation,  where  it  is  not  shown  that 
any  later  subscriber  was  defrauded  by  reliance  upon  such  subscrip- 
tion, or  that  any  subsequent  creditor  relied  thereon  in  dealing  with 
the  corporation,  or  that  there  was  any  secrecy  contemplated  or  con- 
nived at  by  the  subscriber  in  the  making  of  such  agreement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Meredith,  Landis  &  Cheater,  for  Appellant 

Johnston  &  Jonea,  and  W.  B.  Gtood,  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendant  in  an  action  brought  to  recover  the 
sum  of  $625,  alleged  to  be  due  upon  a  promissory  note  exe- 
cuted and  delivered  by  the  defendant  to  the  Tidewater  South- 
em  Railroad  Company  and  by  it  assigned  and  transferred  to 
the  plaintiff  herein. 

The  facts  of  the  case  are  undisputed.  On  December  14, 
1911,  the  defendant  executed  a  subscription  for  five  hundred 
shares  of  the  capital  stock  of  the  Tidewater  Southern  Bail- 
road  Co.,  for  which  he  agreed  to  pay  $625  on  or  before  ten 
months  after  date,  giving  his  promissory  note  for  that 
amount.  The  authorized  agent  of  the  corporation  who  soli- 
cited and  received  the  subscription  had  two  copies  thereof, 
one  marked  ''Original"  and  the  other  ''Duplicate,''  both  of 
which  were  signed  by  the  defendant  and  the  agent  on  behalf 
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of  the  corporation,  the  original  being  retained  by  him  for  the 
company  and  the  duplicate  being  delivered  to  the  defendant. 
On  the  back  of  the  duplicate  the  following  memoraiiclum  was 
written:  *'Dec.  4,  '11.  Ten  months  after  date  if  holder  of 
this  contract  is  for  any  reason  dissatisfied  we  agi-ee  to  return 
note  or  cash  equivalent. — H.  C.  Coffin,  Tidewater  Southern 
Railroad  Co.'*  This  writing  was  not  indorsed  on  the  back 
of  the  original  subscription  retained  by  the  a?:eiit  for  the 
company.  Within  ten  months  of  the  date  of  his  subscrip- 
tion the  defendant  requested  the  return  pf  his  note,  which 
request  the  corporation  refused  to  comply  with,  but,  on  the 
contrary,  transferred  the  note  to  the  plaintiff  herein,  who 
brought  this  suit. 

The  defendant  pleaded  the  foregoing  facts  by  way  of  de- 
fense to  the  action,  and  upon  proof  of  the  same  jndurmont 
went  in  his  favor.  Wherefore  the  plaintiff  prosecutes  this 
appeal. 

The  only  material  point  involved  in  this  appeal  relates  to 
the  validity  of  the  agreement  indorsed  upon  the  defendant 's 
duplicate  copy  of  his  subscription  which  purported  to  entitle 
him  to  recall  his  note.  The  appellant  contends  that  this 
collateral  agreement  not  having  been  indorsed  upon  the  origi- 
nal stock  agreement  and  filed  with  the  company,  and  thus 
brought  to  the  knowledge  of  other  stockholders  and  subscrib- 
ers for  stock  and  to  the  creditors  of  the  corporation,  is  void. 
In  support  of  this  contention  the  appellant  relies  chiefly  upon 
the  case  of  Quartz  Glass  Mfg.  Co.  v.  Joyce,  27  Cal.  App. 
523,  [150  Pac.  648].  In  that  case,  however,  the  question 
involved  was  the  validity  of  a  stock  subscription  agreement 
by  the  terms  of  which  the  promissory  note  given  for  the  pur- 
chase price  of  the  stock  was  to  be  paid  out  of  dividends  to 
be  thereafter  declared  by  the  corporation.  The  court  held 
that  this  practically  amounted  to  a  gift  of  the  stock  in  viola- 
tion of  the  provision  of  section  359  of  the  Civil  Code,  and 
that  the  said  agreement  of  the  parties  having  that  effect  was 
therefore  void.  It  is  true  that  the  court  in  that  case  also 
adverted  to  the  quite  well-recognized  rule  that  secret  collat- 
eral agreements  as  to  stock  subscriptions,  by  which  the  sub- 
scriber gains  an  advantage  over  other  subscribers,  are  void, 
for  the  reason  that  such  secret  advantages  are  in  the  nature 
of  a  fraud  upon  subsequent  subscribers  and  upon  persons 
who  afterward  become  creditor^  of  the  corporation.    The 
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authorities  cited  in  that  case  and  amplified  by  the  appellant 
herein  refer  in  the  main  to  subscriptions  for  the  stock  of 
corporations  prior  to  the  incorporation  of  the  company  or 
during  the  initial  stages  of  its  life  when  sales  of  its  stock 
are  beincr  promoted,  and  when  subsequent  subscribers  have 
relied  upon  the  integrity  upon  their  face  of  prior  subscrip-i 
tions.  This,  however,  is  not  the  situation  presented  in  the  2^ 
instant  case.  The  Tidewater  Southern  Railroad  Company  had 
been  fully  organized  before  the  respondent's  subscription  to 
its  stock  was  made,  and  it  does  not  appear  that  there  was 
any  later  subscriber  who  could  have  been  defrauded  by  his 
reliance  upon  the  respondent's  subscription;  nor  does  it  ap- 
pear that  there  was  any  subsequent  creditor  of  said  corpora- 
tion who  could  or  did  rely  thereon  in  dealing  with  said 
corporation;  nor  is  it  shown  that  there  was  any  secrecy  con- 
templated or  connived  at  by  the  respondent  in  the  making 
of  the  collateral  agreement  by  which  he  was  permitted  within 
ten  months  thereafter  to  cancel  his  subscription  by  recalling 
his  note;  nor  that  he  had  any  knowledge  of  the  fact  that  the 
authorized  agent  of  the  corporation  failed  to  also  indorse 
such  agreement  upon  the  original  subscription  which  said 
agent  retained  on  behalf  of  the  corporation.  Whatever 
secrecy  there  was  in  lespect  to  this  agreement  was  imparted 
entirely  by  the  corporation  itself  through  the  act  or  neglect 
of  its  authorized  agent;  and  this  being  so,  and  no  rights  of 
subsequent  subscribers  or  creditors  being  involved  in  the  case, 
it  would  be  a  manifest  fraud  upon  the  defendant  to  permit 
the  corporation  to  take  advantage  of  its  own  wrong  by  re- 
pudiating its  agreement  while  enforcing  the  defendant's  note, 
which  was  evidently  given  only  because  of  the  reservation  in 
said  agreement  permitting  its  recall. 

This  case  is  in  many  respects  similar  to  the  case  of  Schulie 
V.  Boulevard  Gardens  Land  Co.,  164  Cal.  464,  [Ann.  Cas. 
1914B,  1013,  44  L.  R.  A.  (N.  S.)  156,  129  Pac.  582],  wherein 
the  court  made  use  of  the  following  apt  language  applicable 
to  the  instant  case:  ''The  right  to  return  the  stock  and  re- 
cover the  sum  agreed  to  be  paid  upon  such  return  was  a 
material  and  indivisible  part  of  the  consideration  upon  which 
the  plaintiff  agreed  to  become  a  stockholder.  As  between  the 
parties,  it  would  bo  manifestly  unjust  to  permit  the  corpora- 
tion to  retain  the  money  paid  by  plaintiff  and  at  the  same 
time  repudiate  the  promise  which  it  gave  in  exchange  for  the 
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money.  The  obligation  to  pay  upon  the  return  of  the  shares 
the  sum  agreed  to  be  paid  is  not  to  be  viewed  as  a  new  under- 
taking arising  after  the  plaintiff  has  assumed  the  relation  of 
stockholder.  The  sale  to  plaintiff  was  conditional.  He  never 
became  a  stockholder  except  subject  to  the  qualification  that 
he  might  return  his  shares  upon  the  stipulated  terms." 
(Schidte  V.  Boulevard  Gardens  Land  Co.,  164  Cal.  464,  [Ann. 
Cas.  1914B,  1013,  44  L.  B.  A.  (N.  S.)  156,  129  Pac.  582].) 

The  case  at  bar  presents  an  even  stronger  instance  for  the 
application  of  the  rule  above  laid  down,  for  the  respondent 
herein  never  in  fact  became  a  stockholder  of  the  corporation, 
since  no  stock  was  to  be  issued  to  him  until  his  note  was  paid. 

The  judgment  is  afSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  21, 1916. 


[CIt.  No.  2002.    Seeond  Appellate  District.— September  21,  1916.] 

A.    F.    MACK,    Respondent,    v.    HENRY    EUMMELEN, 
Defendant;  CITIZENS'  SAVINGS  BANK,  Appellant. 

AonoN  TO  Establish  Trust  —  Plbdgbb  of  Stook  —  Intbvsntion 
Arm  JuDOMiNT— Knowledgb  op  Action — ^Lxavi  Pbopbrlt  Bb- 
FUSED. — In  an  action  to  establish  a  trust  in  corporate  stock,  a  bank 
to  whom  the  stock  had  been  pledged  as  security  for  a  loan  is  prop- 
erly denied  leave  to  intervene  where  such  application  is  not  made 
nntil  after  judgment,  and  it  is  shown  that  the  president  of  the 
bank  had  knowledge  of  the  pendency  of  the  action  long  prior  to 
the  time  of  trial  and  had  discussed  the  ease  with  the  defendant 

Id. — INTBRWNTION — Whkn  NOT  Allowsd. — ^Any  person  who  has  an  in- 
terest in  the  matter  in  litigation,  or  in  the  success  of  either  of  the 
parties,  or  an  interest  against  both,  may  intervene  in  the  action 
or  proceeding  at  any  time  before  trial,  but  the  law  does  not  con- 
template that  a  person  thus  interested  may  willfully  omit  to  inter- 
vene, and  then  compel  a  retrial  of  the  case  because  it  hat  gone 
against  hit  interests. 
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APPEAL  from  a  judgment  of  the  Smperior  Court  of  San 
Diego  County.    W.  B.  Guy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Andrews  &  Lee,  and  Albert  J.  Lee,  for  Appellant 

Doolittle  &  Morrison,  for  Respondent 

CONRBY,  P.  J. — In  this  action  it  appears  that  the  plain- 
tiff and  the  defendant  Eummelen  purchased  from  one  W.  H. 
Bentley  840  shares  of  stock  of  a  corporation  known  as  the 
Bentley  Ostrich  Farm.  Eummelen  acted  for  himself  and 
Mack  in  the  negotiations  and  represented  to  Mack  that  the 
price  was  fifty  thousand  dollars,  of  which  each  of  the  two  pur- 
chasers was  to  pay  one-half.  Mack  paid  twenty-five  thousand 
dollars ;  Eummelen  paid  only  five  thousand  dollars,  and  each 
of  them  received  from  Bentley  420  shares.  The  court  found 
facts  establishing  fraud  in  the  transaction,  as  charged  by  the 
plaintiff,  and  held  the  defendant  as  trustee  for  the  plaintiff 
of  280  shares  of  the  stock  which  had  been  transferred  by 
Bentley  to  the  defendant.  The  defendant  was  ordered  to 
indorse  and  transfer  those  280  shares  to  the  plaintiff,  and  it 
was  further  ordered  that  in  default  of  his  so  doing  before 
the  fifteenth  day  of  August,  1913,  the  judgment  should  op- 
erate as  a  transfer  to  plaintiff  of  all  of  the  defendant's  right, 
title,  and  interest  therein.  The  facts  constituting  the  fraud 
were  not  discovered  by  the  plaintiff  until  March,  1912.  The 
action  was  commenced  on  August  12, 1912,  and  the  judgment 
was  entered  on  August  4, 1913. 

On  August  14, 1913,  the  appellant.  Citizens'  Savings  Bank, 
filed  a  petition  asking  the  superior  court  to  set  aside  and  va- 
cate the  judgment  and  admit  petitioner  as  a  defendant,  with 
leave  to  answer,  and  in  that  application  and  accompanying 
affidavits  it  was  set  forth  that  on  June  20,  1912,  Eummelen 
pledged  to  the  plaintiff,  as  security  for  a  loan  of  twenty-four 
thousand  dollars,  the  said  420  shares  of  stock  of  the  Bentley 
Ostrich  Farm  standing  in  his  name ;  that  at  the  time  of  filing 
the  petition  the  bank  was  still  the  pledgee  of  those  shares  of 
stock  for  that  indebtedness;  that  the  bank  had  no  notice  or 
knowledge  of  the  pendency  or  termination  of  the  action  un- 
til August  11,  1913.  Counter-affidavits  were  filed  showing 
that  the  president  of  the  bank  was  acquainted  with  the  fact 
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of  the  pendency  of  this  action  and  nnderstood  the  natnre 
thereof  long  prior  to  the  time  when  it  came  on  for  trial,  and 
during  that  period  of  time  discussed  the  case  with  the  plain- 
tiff;  that  in  that  conversation  in  November,  1912,  Mr.  Irwin, 
president  of  the  bank,  told  the  plaintiff  that  he  had  the  entire 
matters  of  Eummelen  in  his  hands  and  suggested  that  the 
case  be  settled  out  of  court.  It  was  further  stated  in  plain- 
tiff's affidavit  that  in  January,  1913,  he  had  another  conver- 
sation with  Mr.  Irwin,  in  which  that  gentleman  stated  that  he 
had  discussed  the  case  with  defendant  Eummelen  and  had 
advised  the  latter  that  he  had  nothing  to  fear  therein.  It  is 
shown  in  the  affidavit  of  Bentley  that  on  April  21,  1913. 
which  was  the  day  before  the  trial  of  this  action,  Mr.  Irwin 
stated  to  Bentley  that  plaintiff  had  no  chance  of  winning  this 
case.  The  motion  or  petition  of  the  bank  was  presented  upon 
these  affidavits  and  by  order  of  court  was  denied.  From  tiiat 
order  the  Citizens'  Savings  Bank  presents  this  appeal. 

Counsel  for  appellant  in  their  argument  have  urged  sundry 
errors  which  they  claim  were  committed  by  the  court  in  the 
trial  of  the  case  and  on  account  of  which  they  think  the  judg- 
ment should  be  reversed.  If  the  court  was  justified  in  over- 
ruling the  motion  to  vacate  and  set  aside  the  judgment  for 
the  reasons  stated  in  the  petition,  it  follows  that  appellant 
has  no  rights  as  a  party  to  the  action,  and  on  this  appeal  it 
is  not  necessary  to  consider  any  alleged  errors  committed  at 
the  trial.  The  order  denying  the  application  is  based  upon 
implied  findings  in  favor  of  the  plaintiff  with  respect  to  the 
issues  raised  by  the  petition  and  covered  by  the  affidavits. 
We  must  therefore  assume  that  with  full  knowledge  of  the 
pendency  of  this  action  and  of  its  purposes  the  bank  silently 
stood  by  until  the  case  had  been  tried  and  until  judgment 
had  been  rendered  against  the  defendant.  This  being  so,  the 
court  was  justified  in  denying  the  petition  and  in  refusing  to 
recognize  petitioner's  belated  assertion  of  a  right  to  intervene 
in  the  action.  **At  any  time  before  trial,  any  person,  who 
has  an  interest  in  the  matter  in  litigation,  or  in  the  success 
of  either  of  the  parties,  or  an  interest  against  both,  may  in- 
tervene in  the  action  or  proceeding.  ..."  (Code  Civ.  Proc, 
sec.  387.)  The  law  does  not  contemplate  that  a  person  thus 
interested  may  willfully  omit  to  intervene,  and  then  compel  a 
retrial  of  the  case  because  it  has  gone  against  his  interests. 
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(Hibernia  etc.  Soc.  v.  CTvurchm,  128  Cal.  633,  [79  Am.  St 
Rep.  73,  61Pac.  278].) 
The  order  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  20,  1916. 


[Ch.  No.  1922.    First  Appellate  Distriet.— September  22,  1916.] 

A.  G.  AINSWORTH  et  al.,  Appellants,  v.  ENOCH  MOS- 
BILL,  Respondent 

EZCHANOI    or    BeAL    PHOPEBTT — ^HOMSSTIAD— BEFOBMATIOM    AMD    Spb- 

oino  ENroBCEMKNT. — A  husband  and  wife  are  not  entitled  to  have 
a  written  contract  for  an  exchange  of  real  property  reformed  and 
then  specifically  enforced  where  the  writing  consisted  of  a  written 
offer  made  and  signed  only  by  the  husband  and  accepted  in  writ- 
ing by  the  defendant,  and  the  property  of  the  plaintiffs  was  en- 
cumbered with*  a  homestead  declared  by  the  wife. 
Id. — Homestead— Emoumbbanoe—Stbiot  Compuamoi  With  Btatutb. 
The  policy  and  purpose  of  section  1242  of  the  Civil  Code  is  to  pre- 
vent the  destruction  or  encumbrance  of  a  homestead  by  either 
spouse  acting  alone,  and  a  purported  conveyance  or  encumbrance  of 
the  homestead  by  either  spouse  not  made  in  strict  compliance  with 
the  requirements  of  such  section  is  invalid  and  inoperative  for  any 
purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lindley  &  Bickhoff,  and  Russell  T.  Ainsworth,  for  Appel- 
lants. 

Redmond  C.  Staats,  and  James  M.  Koford,  for  Respondent. 

THE  COURT.— In  this  action  the  plaintiff  sought  to  have 
reformed  and  then  specifically  enforced  a  written  contract 
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executed  by  and  between  the  plaintiff  A.  O.  Ainsworth  and 
the  defendant  Morrill,  for  an  exchange  of  certain  real  prop- 
erty. The  defendant's  general  and  special  demurrer  to  the 
plaintiff's  fourth  amended  complaint  was  sustained,  and  the 
plaintiffs  declining  to  further  amend,  judgment  was  entered 
for  the  defendant,  from  which  the  plaintiffs  have  appealed. 

The  facts  pleaded  and  relied  upon  for  a  cause  of  action  are 
substantially  these:  The  plaintifib  are,  and  at  all  times  men- 
tioned in  the  complaint  were,  husband  and  wife  and  living 
together  as  such  in  the  county  of  Napa.  The  plaintiff 
Minerva  L.  Ainsworth  was  the  owner  of  certain  real  prop- 
erty situate  in  the  county  of  Napa,  and  the  defendant  Mor- 
rill was  the  owner  of  certain  real  property  situate  in  the 
county  of  Alameda.  Both  properties  were  at  the  time  of  the 
making  of  the  contract  encumbered  with  mortgages,  and  the 
property  of  the  plaintiff  Minerva  L.  Ainsworth  was  further 
encumbered  with  a  right  of  way  and  a  homestead  declared 
by  her.  The  contract  in  controversy  consisted  of  a  writtea 
offer  made  and  signed  only  by  the  plaintiff  A.  G.  Ainsworth, 
which  was  accepted  in  writing  by  the  defendant  Morrill. 

In  our  opinion  the  plaintiffs'  complaint  does  not  and  can- 
not be  made  to  state  a  cause  of  action,  and  therefore  the  de- 
fendant's demurrer  was  rightfully  sustained  upon  that 
ground  alone.  It  affirmatively  appears  from  the  allegations 
of  the  complaint  that  the  contract  in  suit  was  not  signed  and 
acknowledged  by  the  plaintiff  Minerva  L.  Ainsworth;  and 
we  have  no  doubt  that  its  effect,  if  valid  and  enforceable, 
would  be  an  encumbrance  upon  the  homestead  previously 
declared  by  her  within  the  meaning  of  section  1242  of  the 
Civil  Code,  which  provides  that  **The  homestead  of  a  mar- 
ried woman  cannot  be  conveyed  or  encumbered  unless  the 
instrument  by  which  it  is  conveyed  or  encumbered  is  executed 
and  acknowledged  by  the  husband  and  wife."  Although  the 
contract  was  signed  only  by  the  plaintiff  A.  O.  Ainsworth 
and  was  executory  in  its  nature,  nevertheless  its  tendency 
was  to  cast  a  cloud  upon  the  property  involved,  and  to  that 
extent  at  least  constituted  an  encumbrance  upon  the  existing 
homestead.  The  policy  and  purpose  of  section  1242  of  the 
Civil  Code  is  to  prevent  the  destruction  or  encumbrance  of 
a  homestead  by  either  spouse  acting  alone ;  and  it  is  well  set- 
tled that  a  purported  conveyance  or  encumbrance  of  the 
homestead  by  either  spouse  not  made  in  strict  compliance 
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with  the  requirements  of  that  sectioii  in  invalid  and  inop- 
erative for  any  purpose.  (FreiertmUh  v.  Stetgleman,  130 
Cal.  392,  [80  Am.  St.  Hep.  138,  62  Pac.  615].)  Clearly, 
under  the  pleaded  and  admitted  facts  of  the  present  case  the 
defendant  would  not  be  entitled  to  have  the  contract  in  con- 
troversy reformed  and  enforced  as  against  either  or  both  of 
the  plaintiffs ;  and  conversely  it  must  be  true  that  the  plain- 
tiffs can  have  no  rights  under  the  contract  superior  to  those 
accorded  by  the  law  to  the  defendant  It  is  elementary  that 
a  void  agreement  has  no  standing  in  the  law,  and  conse- 
quently it  can  neither  be  reformed  nor  enforced. 
The  judgment  appealed  from  is  afbmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  20, 1916. 


[Civ.  No.  1790.    First  Appellate  I>i8triet.--September  25,  1916.] 

MABY  L.  WATERS,  Administratrix,  etc.,  Appellant,  v.  J.  C 
NEVIS,  Respondent. 

Bank  Deposit  —  Jonsrr  Ownxbship  —  Bight  or  Subvivobship  —  Ck)N- 
STBUCTION  OF  Dbfosit  Agbbement.— The  deposit  by  two  persons  of 
a  sam  of  money  in  a  bank  in  a  joint  account  and  under  a  written 
agreement  that  the  same  and  any  additional  money  deposited,  and 
all  accumulations  thereof,  shall  be  payable  to  and  collectible  by 
them,  or  either  of  them,  during  their  joint  lives,  and  then  belong 
absolutely  to  and  become  the  absolute  property  of  the  survivor, 
without  reference  to  or  consideration  of  the  original  or  previous 
ownership  of  such  moneys,  creates  a  joint  ownership  in  the  moneys 
with  the  right  of  ownership  in  the  survivor  upon  the  death  of  the 
other  depositor. 

Id. — GbMPETENCT  TO  Ezioutx  Agbexment— FiNBmes  on  (Tonpuoting 
EviDENCis — Appeal. — In  an  action  brought  after  the  death  of  one 
of  the  parties  to  such  a  deposit  agreement  to  recover  the  amount  of 
the  deposit,  based  upon  the  ground  that  the  deceased  was  incompe- 
tent to  execute  such  an  agreement,  where  the  evidence  is  conflict- 
ing, the  findings  of  the  trial  court  as  to  competency  are  conclusivf 
on  the  appellate  court. 
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APPEAL  from  a  judgrmeiit  of  the  Superior  Court  of  Sao- 
ramento  County.    Peter  J.  Shields,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Shinn  &  Hart,  L.  A.  Eottinger,  and  Milton  Shepardson, 
for  Appellant. 

Elliott  &  Atkinson,  for  Respondent 

RICHARDS,  J.— This  is  an  action  brought  by  the  plain- 
tiff,  as  administratrix  of  the  estate  of  Antone  H.  Waters^  de- 
ceased, to  recover  the  sum  of  $1,240,  alleged  to  be  money  had 
and  received  by  the  defendant  Nevis  from  Antone  H.  Waters, 
under  the  circumstances  detailed  in  the  complaint,  and  when, 
it  is  alleged,  that  said  Waters  was  incompetent  to  conduct 
any  transaction.  The  complaint  was  unverified.  The  an- 
swer was  a  general  denial.  The  evidence  was  quite  volumi- 
nous. The  court  found  the  facts  in  the  defendant's  favor 
and  rendered  judgment  accordingly.  The  plaintiff  prose- 
cutes this  appeal. 

The  facts  of  the  case,  ccmceming  which  there  is  little  if  any 
dispute,  show  that  Antone  H.  Waters  was  a  man  of  Portu- 
guese extraction,  who  had  accumulated  some  considerable 
property,  but  who  during  the  closing  years  of  his  life  had 
become  afflicted  with  various  physical  ailments,  and  having 
also  become  estranged  to  some  extent  from  his  family,  had, 
in  about  the  year  1913,  gone  to  live  at  the  home  of  the  de- 
fendant Nevis,  whom  he  had  known  for  a  number  of  years. 
While  living  there,  and  in  the  month  of  February,  1914,  said 
Waters  and  Nevis  went  together  to  the  National  Bank  of 
D.  0.  Mills  &  Co.,  in  Sacramento,  and  there  deposited  the 
sum  of  $1,240  in  a  joint  account  and  under  a  written  agree- 
ment, which  contained  the  following  words:  **The  money 
now  deposited  and  also  money  which  shall  at  any  time  be  de- 
posited by  us  or  either  of  us  with  the  National  Bank  of  D.  O. 
Mills  &  Co.  in  this  account  No.  8340,  will  be  so  deposited  by 
us  and  is  to  and  will  be  received  and  held  by  it  with  the 
understanding  and  upon  the  condition  that  the  same  and  all 
dividends  and  interest  thereon  and  all  accumulations  thereof 
are  payable  to  and  shall  be  collectible  by  us  or  either  of  us 
during  our  joint  lives,  and  then  belong  absolutely  to  and  be 
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the  sole  and  absolute  property  of  the  survivor  of  us,  or  the 
heirs,  administrators  or  assigns  of  such  survivor,  without  ref- 
rence  to  or  consideration  of  the  original  or  previous  owner- 
:fhip  of  such  moneys  or  any  part  of  the  same."  The  money 
remained  on  deposit  at  said  bank  until  May  22,  1914,  when 
it  was  withdrawn  by  Nevis.  Waters  died  on  December  21, 
1914.  It  is  the  contention  of  the  appellant  that  for  a  con- 
siderable period  prior  to  the  transaction  at  the  bank,  and  for 
all  the  rest  of  his  life  thereafter.  Waters  was  mentally  incom- 
petent to  conduct  a  business  transaction,  and  particularly  to 
comprehend  the  nature  and  effect  of  the  particular  transac- 
tion by  which  the  defendant  Nevis  became  a  party  to  the 
deposit  of  the  money  in  question  and  the  alleged  owner 
thereof  after  the  death  of  Waters. 

It  is  not  seriously  insisted  by  the  appellant  that  the  de- 
fendant Nevis  would  not  have  become  the  joint  owner  of  the 
money  deposited  in  the  bank  under  the  foregoing  agreement, 
with  the  right  of  survivorship  thereto  upon  the  death  of 
Waters,  had  the  latter  been  capable  of  making  and  had  made 
the  deposit  of  his  money  in  that  form.  The  construction  of 
deposit  agreements  of  the  kind  shown  here  has  been  practi- 
cally settled  since  the  decision  of  the  case  of  Booth  v.  Oakland 
Bank  of  Savings,  122  Cal.  19,  [54  Pac.  370],  which  haa  been 
upheld  in  the  following  cases:  Carr  v.  Carr,  15  Cal.  App. 
480,  [115  Pac.  261] ;  Drinkhouse  v.  Oerman  8av.  dk  L.  8oc., 
17  Cal.  App.  162,  [118  Pac.  953] ;  Denigan  v.  Hibernia  8av. 
&  L.  8oc.,  127  Cal.  137,  [59  Pac.  389] ;  Estate  of  HaU,  154 
Cal.  527,  [98  Pac.  269].  The  appellant's  contention  that 
Nevis'  withdrawal  of  the  money  in  question  in  May,  1914, 
was  an  act  of  bad  faith  toward  Waters,  which  operated  to 
terminate  his  rights  to  any  portion  thereof  and  destroy  the 
trust  relation  created  by  the  bank  deposit,  cannot  avail 
against  the  finding  of  the  court  upon  sufficient  evidence  that 
the  withdrawal  of  said  money  was  accomplished  with 
Waters'  consent;  and  even  were  it  otherwise,  the  statv^s  of 
the  parties  would  not  be  changed  by  such  withdrawal. 
(Sprague  v.  Walton,  145  Cal.  228,  [78  Pac  645].) 

This  brings  us  to  the  main  and,  in  fact,  only  contention 
upon  which  the  appellant  relied  in  the  trial  court,  viz.,  that 
of  Waters'  mental  incompetency  during  the  period  including 
the  date  of  the  deposit  agreement  and  continuing  up  to  the 
time  of  his  death.    The  testimony  upon  this  subject  wafi|,  as 
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we  have  seen,  quite  volnminons  and  very  conflicting.  The 
trial  court  having  heard  all  of  said  testimony,  and  having 
observed  both  parties  and  the  witnesses  in  the  case,  made  its 
findings  in  the  defendant's  favor  upon  the  question  of  the 
mental  competency  of  the  decedent  during  the  period  in 
question.  This  being  so,  and  a  careful  examination  of  the 
record  showing  that  a  real  and  substantial  conflict  exists,  it 
follows  that  under  the  well-settled  rule  of  this  court  the  find- 
ings of  the  trial  court  will  not  be  disturbed. 
The  judgment  is  a£Srmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  25,  1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  November  23^  1916. 


[Civ.  No.  1711.    Pint  Appellate  District. — September  26,  1916.] 

W.  C.  DANIEL,  Respondent,  v.  SADIE  B.  CALKINS  et  al., 

Appellants. 

Broker's  Comiossions  —  FmDiNe  of  Purohasxr  —  Oonfuot  of  TSn- 
DENOi — Appbal.— In  an  action  brought  to  reeoyer  a  sum  of  money 
alleged  to  be  due  as  the  commission  of  a  real  estate  agent  in  secur- 
ing a  purchaser  for  the  property  of  the  defendant  pursuant  to  a 
written  contract  of  authorization  and  also  an  alleged  oral  agree- 
ment as  to  the  amount  of  the  commission  to  be  received  in  the 
erent  of  a  sale,  where  it  is  found  on  conflicting  eridence  that  the 
plaintiff  procured  a  purchaser,  the  finding  will  not  be  disturbed 
on  appeaL 

Id.— Amount  of  Comfbnsation—Evidbncb— Parol  Agreement.— In  an 
action  to  recover  a  broker's  commission  in  securing  a  purchaser  of 
real  property  pursuant  to  the  terms  of  a  written  authorization  of 
■ale  which  designated  the  "net"  amount  which  the  owner  was  to 
xeeeive  upon  the  sale  and  which  provided  that  "no  percentage  as  a 
commission"  was  to  be  paid  to  the  broker,  it  is  not  error  to  permit 
the  plaintiff  to  introduce  evidence  of  an  oral  agreement  that  he 
was  to  receive  as  compensation  for  his  services  all  over  the  net 
iom  stated  ia  the  writing  as  the  purchase  price  of  the  property. 
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Id. — Commissions — Whkk  Earned. — ^Under  the  terms  of  such  a  written 
authorization,  the  b/oker  is  entitled  to  his  eompensation  when  he 
produces  a  purchaser  who  is  ready,  able,  and  willing  to  buy  the 
property  for  any  sum  up  to  or  in  excess  of  the  net  amount  sped- 
fled  in  the  writing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL  W.  A. 
Beasly,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Owen  D.  Richardson,  for  Appellants. 

Earl  Lamb,  and  R.  J.  Olendenning,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  and 
order  denying  the  defendants'  motion  for  a  new  trial. 

The  action  was  brought  to  recover  the  sum  of  $550  alleged 
to  be  due  as  the  commission  of  a  real  estate  agent  in  secur- 
ing a  purchaser  for  the  property  of  the  defendant,  Sadie  B. 
Calkins,  pursuant  to  a  written  contract  of  authorization  and 
also  an  alleged  oral  agreement  as  to  the  amount  of  commis- 
sion to  be  received  in  the  event  of  a  sale.  The  evidence  in 
the  case  discloses  that  the  plaintiff  was  a  real  estate  agent 
residing  and  doing  business  as  such  at  Sunnyvale,  in  the 
county  of  Santa  Clara,  in  the  year  1912;  that  during  the 
month  of  July  of  that  year  the  defendant,  Sadie  B.  Calkins, 
was  in  possession  of  a  piece  of  real  estate  of  which  she  was 
shortly  to  become  the  owner,  and  that  in  that  month  and  at 
her  request  the  plaintiff  took  a  Mr.  Deckman  (who  subse- 
quently became  the  purchaser  of  the  property)  out  to  see  it 
with  a  view  to  buying  it;  that  the  price  of  twelve  thousand 
five  hundred  dollars  was  quoted  to  him  at  that  time  by  plain- 
tiff, and  he  said  he  would  take  the  property  at  that  figure; 
but  when  the  plaintiff  reported  these  facts  to  Mrs.  Calkins 
she  said  that  she  had  decided  not  to  sell,  but  later,  in  the 
meantime  having  received  title  to  the  property,  she  requested 
the  plaintiff  to  reopen  negotiations  with  Mr.  Deckman.  It 
was  at  or  about  this  time  that  the  following  writing  was  exe- 
cuted between  the  parties : 

''Sunnyvale,  Cal.  August  23,  1912. 

"W.  C.  Daniel:  I  hereby  authorize  you  solely  to  sell  for 
me  and  my  account  the  following  described  real  estate  •  •  • 
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for  the  sum  or  price  of  $11,700.00  net ;  and  I  agree  to  pay 
you  no  per  cent  as  a  commission  on  said  sale  when  made.  I 
farther  agree  to  furnish  a  complete  abstract  of  title  to  date 
of  transfer.  This  authorization  to  remain  in  full  force  and 
effect  for  thirty  days,  after  which  notice  must  be  given  in 
writing  to  terminate  this  contract. 

"(Signed)    Sadie  B.  Calkins. 
"Witness:  (Signed)    W.  C.  Daniel." 

At  the  time  of  the  execution  of  the  foregoing  writing  the 
plaintiff  testifies,  and  the  court  finds,  that  an  oral  agreement 
was  made  between  the  parties  to  the  effect  that  in  the  event 
of  his  success  in  securing  a  purchaser  for  the  premises,  the 
plaintiff  was  to  receive  as  his  compensation  a  sum  equal  to 
the  difference  between  the  net  price  specified  in  said  writing 
and  such  price  as  the  property  should  be  sold  for.  In  the 
meantime  the  plaintiff  corresponded  by  telegrams  and  letters 
with  Mr.  Deckman,  who  was  at  the  time  in  the  east,  but  who 
later  and  during  the  life  of  the  plaintiff's  written  contract 
came  to  California,  re-examined  the  property,  and  finally 
purchased  it  directly  from  the  owner  for  the  sum  of  twelve 
thousand  dollars.  After  the  consummation  of  such  sale  the 
plaintiff  demanded  as  his  commission  a  sum  equal  to  the  dif- 
ference  between  the  amount  named  in  the  written  authoriza- 
tion as  the  net  sum  to  be  received  by  the  owner  and  the  sum 
actually  paid  by  the  purchaser  of  the  property,  to  wit,  the 
sum  of  three  hundred  dollars. 

The  trial  court  rendered  judgment  in  plaintiff's  favor  for 
said  sum,  and  from  said  judgment  and  from  the  order  deny- 
ing a  new  trial,  the  defendants  prosecute  this  appeal. 

The  first  contention  of  the  defendants  is  that  the  evidence 
is  insuflScient  to  sustain  the  finding  that  the  plaintiff  pro- 
cured Deckman  as  a  purchaser  of  the  property.  In  respect 
to  this  issue  there  is  a  substantial  conflict  in  the  evidence, 
and  this  being  so,  the  finding  of  the  trial  court  will  not  be 
disturbed. 

The  next  and  chief  contention  of  the  appellants  is  that  the 
court  erred  in  permitting  the  plaintiff  to  introduce  evidence 
of  the  oral  agreement  between  the  parties  to  the  eflect  that 
the  plaintiff  was  to  receive  all  over  the  net  sum  stated  in  the 
writing  as  the  purchase  price  of  the  property.  In  making 
this  contention  it  is  apparently  conceded  by  the  appellants 
that  when  an  agent's  authorization  is  written,  the  amount  of 


Digitized  by  VjOOQ IC 


Sept.  1916.]  Daniel  v.  CAiiKiNS.  517 

his  compensation  in  the  event  of  a  sale  may  be  agreed  upon 
orally.  This  concession  is  dou})tle88  made  in  the  light  of  the 
authorities  sustaining  this  view.  (Toomy  v.  Dunphy,  86 
Cal.  639,  [25  Pac.  130] ;  Kennedy  v.  Merickd,  8  Cal.  App. 
381,  [97  Pac.  81] ;  Badrd  v.  Loescher,  9  Cal.  App.  65,  [98 
Pac.  49] ;  Naylor  v.  Adams,  15  Cal.  App.  354,  [114  Pac. 
997].)  The  appellants,  however,  insist  that  the  oral  agree- 
ment between  the  parties  as  to  the  sum  to  be  received  or  re- 
tained as  the  agent's  compensation  is  void,  for  the  reason 
that  it  undertakes  to  vary  the  terms  of  a  written  instrument 
by  parol,  and  that  the  ruling  of  the  trial  court  in  admitting 
evidence  of  such  oral  agreement  was  error.  The  clause  in 
the  writing  which  it  is  argued  is  varied  and  in  fact  abro- 
gated by  the  oral  agreement,  according  to  the  appellants' 
contention,  reads  as  follows:  '*I  agree  to  pay  you  no  per 
cent  as  a  commission  on  the  amount  of  said  sale  when  made." 
This  clause  standing  alone  might  support  the  appellants' 
contention ;  but  it  is  to  be  interpreted  in  connection  with  the 
entire  writing,  with  the  nature  and  object  of  the  contract, 
and  with  the  circumstances  attending  its  creation.  Con- 
tracts  between  real  estate  agents  and  owners  of  real  estate 
by  which  the  former  are  given  authority  to  engage  in  activi- 
ties Having  for  their  object  the  sale  of  the  latter's  property 
are  entered  into  for  the  mutual  material  benefit  of  the  par- 
ties to  such  contracts,  and  are  to  be  so  construed  as  not  to 
defeat  these  objects  when  such  construction  is  reasonably 
deducible  from  their  terms.  The  foregoing  clause  in  the 
written  authorization  of  the  plaintiff  is  to  be  read  in  the  light 
of  the  preceding  clause  in  such  writing  with  which  it  is  con- 
nected in  the  conjunctive,  and  which  designates  the  net 
amount  which  the  owner  is  to  receive  upon  the  sale  of  the 
property;  and  it  is  upon  said  ''amount  of  said  sale"  that 
''no  percentage  as  a  commission"  is  to  be  paid.  The  use  of 
the  term  "net"  and  specifying  the  amount  which  the  owner 
is  to  receive  carries  the  plain  implication  that  the  selling 
price  of  the  property  is  to  be  some  larger  sum,  the  excess  of 
which  is  undisposed  of  by  the  terms  of  the  written  agree- 
ment This  being  so,  the  oral  agreement  of  the  parties  to 
the  effect  that  the  agent  should  retain  such  extra  sum  as  the 
compensation  for  his  services  in  the  premises  does  not  vary 
the  terms  of  the  writing,  but  only  amplifies  it  so  as  to  effectu- 
ate  the  mutual  material  interests  of  the  parties  in  entering 
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into  it.  The  court,  therefore,  did  not  err  in  admitting  the 
evidence  of  snch  oral  agreement,  nor  in  its  finding  predicated 
npon  such  evidence. 

The  final  contention  of  the  appellants  it  that  the  plaintiff 
never  in  fact  produced  a  purchaser  ready  and  able  and  will- 
ing to  purchase  the  property  in  question  for  the  price  at 
which  the  agent  offered  it  to  such  purchaser.  This  argu- 
ment is  predicated  upon  the  evidence  in  the  ease  showing 
that  the  lowest  price  quoted  to  the  prospective  purchaser  by 
the  plaintiff  was  the  sum  of  $12,250,  which  sum  the  pur- 
chaser was  never  shown  to  be  willing  to  pay.  The  views 
above  expressed  as  to  the  construction  to  be  placed  upon  the 
plaintiff's  written  authorization  to  the  effect  that  he  was  to 
endeavor  to  make  a  sale  of  the  property  for  such  sum  in 
excess  of  the  net  amount  which  the  owner  was  to  receive, 
necessarily  implies  that  in  his  offers  of  tbo  property  to  pros- 
pective purchasers  he  was  to  fix  a  larger  svm  than  oaid  net 
amount  as  the  lowest  purchase  price  of  the  property,  and  if 
he  found  a  purchaser  who  was  ready  and  willing  and  able  to 
buy  the  property  for  any  sum  up  to  or  in  excess  of  the  net 
amount  specified  in  his  written  authorization  he  would  be 
fulfilling  its  terms  and  also  the  terms  of  the  oral  understand- 
ing of  the  parties  supplementing  their  written  agreement; 
and  if  such  purchaser  when  found  saw  fit  to  d«al  directly 
with  the  owner,  and  the  owner  with  him,  within  the  life  of 
the  plaintiff's  agency,  and  to  consummate  a  sale  of  the  prop- 
erty for  a  sum  equal  to  or  in  excess  of  the  owner '^  net  fig- 
ure, the  agent  would  be  none  the  less  the  procuring  r>.aiase  of 
such  sale,  and  would  under  the  authorities  be  entitled  to  his 
reward  (Briggi  r.  HaU,  24  Gal.  App.  586,  [147  Pac. 
1067].) 

This  disposes  of  every  material  contention  of  the  »p^^ 
lants  in  the  ease. 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[Crim.  No.  351.    Third  Appellate  District.— September  26,  1916.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  F.  PRECIADO, 

Appellant. 

CftnciNAL  Law — Appkait—Statement  of  "Grounds'*  and  "Points" — \ 
Construction  of  Section  1247,  Penal  Code. — ^In  an  application  ^ 
for  an  appeal,  made  under  section  1247  of  the  Penal  Code,  it  is 
snffieient  if  the  application  states  the  grounds  of  the  appeal,  with- 
out specif7ing  the  pdnia  upon  which  the  appellant  relies,  as  there 
is  no  substantial  distinction  intended  in  the  use  of  the  two  words. 

Id. — ^Embezzlement— Establishment  of  Defense  of  iNSANmr—DE- 
CREi  OF  FkooF— Erroneous  Instructions. — In  a  prosecution  for 
the  crime  of  embezzlement,  wherein  the  principal  defense  made 
was  that  the  defendant  at  the  time  of  the  commission  of  the  al- 
leged offense  was  not  responsible,  because  he  was  incapable  of 
understanding  the  nature  and  quality  of  the  act  on  account  of  his 
then  insanitXy  it  is  erroneous  for  the  court  to  instruct  the  jury  in 
three  or  four  different  instructions  that  the  defense  of  insanity 
must  be  "clearly  proved,'*  "clearly  established,"  or  "satisfactorily 
established,"  although  the  jury  was  also  instructed  that  the  defense 
of  insanity  may  be  established  by  a  preponderance  of  the  evidence. 

Id.— iNSANiTT— Proof  of  Defenss— Preponderance  of  Evidence. — 
The  defense  of  insanity  may  be  established  by  a  preponderance  of 
the  evidence,  and  trial  courts  are  not  aUowed  to  qualify  the  rule  by 
requiring  a  higher  degree  of  proof. 

Id.— Embezzlement  of  Tax  Moneys— Plea  of  Once  in  Jeopardy— 
Evidence— Taking  of  Moneys  at  Same  Tims. — In  the  prosecution 
of  a  tax  collector  for  the  alleged  embezzlement  of  certain  moneys 
paid  to  him  as  such  officer  by  certain  persons,  wherein  he  interposed 
the  plea  of  once  in  jeopardy  based  upon  his  acquittal  of  the  alleged 
embezzlement  of  moneys  paid  to  him  by  other  parties,  it  is  error 
to  refuse  him  permission  to  show  in  support  of  his  plea  that  both 
sums  were  taken  at  the  same  time. 

Id. — AcgxTiTTAL — ^Whbn  a  Bak. — ^Where  the  offense  on  trial  is  a  neces- 
sary element  in,  and  constitutes  an  essential  part  of,  another 
offense,  and  both  are  in  fact  but  one  transaction,  a  conviction  or 
acquittal  of  one  is  a  bar  to  the  prosecution  of  the  other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Madera  County,  and  from  an  order  denying  a  new  trial. 
Charles  0.  Busick,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Lee  D.  Windrem,  B.  R  Fowler,  Joseph  Barcroft,  and  H.  I. 
Maxim,  for  Appellant. 

U.  S.  Webb,  Attomey-Gteneral,  and  J.  Charles  Jones,  Dep- 
uty Attomey-Gteneral,  for  Respondent. 

CHIPMAN,  P.  J. — ^Defendant  was  informed  against  by 
the  district  attorney  of  the  county  of  Madera  for  the  crime 
of  embezzlement  He  was  tried  and  convicted,  and  there- 
after moved  for  a  new  trial,  which  was  denied.  He  there- 
upon appealed  from  the  judgment  and  the  order  denying  his 
motion  for  a  new  trial. 

1.  The  attorney-general  has  made  a  motion  to  dismiss  the 
appeal  principally  upon  the  ground  that  defendant,  in  his 
application  for  an  appeal  under  section  1247  of  the  Penal 
Code,  failed  to  file  or  present  to  the  trial  judge  an  application 
containing  a  statement  of  the  grounds  and  points  on  which 
he  relies.  The  contention  is  that  defendant  should  have 
stated  in  his  application  not  only  the  grounds  of  his  appeal, 
but  should  also  have  specified  the  points  on  which  he  relied ; 
that  the  statute  is  mandatory  in  its  requirement  that  the 
application  contain  a  statement  of  ** grounds'*  and  ''points." 
Section  1247  provides  that  upon  an  appeal  taken  from  any 
judgment  or  order  of  the  superior  court,  in  any  criminal 
action,  where  such  appeal  is  allowed,  **the  defendant  .  .  . 
must,  within  five  days,  file  with  the  clerk  and  present  an 
application  to  the  trial  court,  stating  in  general  terms  the 
grounds  of  the  appeal  and  the  points  upon  which  the  appel- 
lant relies,  and  designate  what  portions  of  the  phonographic 
reporter's  notes  it  will  be  necessary  to  have  transcribed  to 
fairly  present  the  points  relied  upon.  If  such  application  is 
not  filed  within  said  time,  the  appeal  is  wholly  inefifectual 
and  shall  be  deemed  dismissed  and  the  judgment  or  order 
may  be  enforced  as  if  no  appeal  had  been  taken."  The  sec- 
tion also  provides  that  the  court  shall,  within  two  days  after 
such  application  is  made,  direct  the  phonographic  reporter 
who  reported  the  case  to  transcribe  such  portion  of  his  notes 
as  in  the  opinion  of  the  court  **may  be  necessary  to  fairly 
and  fully  present  the  points  relied  upon  by  the  appellant." 
It  will  be  observed  that  while  the  terms  ** grounds"  and 
"points"  are  conjunctively  stated  in  the  earlier  part  of  the 
section,  the  direction  as  to  the  portion  of  the  reporter's  notes 
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necessary  to  have  transcribed  is  that  the  transcription  shall 
be  such  as  "to  fairly  present  the  points  relied  upon,"  and 
further  along  in  the  section  it  is  made  the  duty  of  the  court, 
''after  such  application  is  made/'  to  direct  the  reporter  to 
transcribe  such  portion  of  his  notes  as  may  be  necessary  to 
present  ''the  points  relied  upon  by  the  appellant."  The 
term  "points"  as  above  shown,  it  seems  to  us,  was  used  as 
embracing  "grounds"  as  well  as  "points,"  and,  as  there  used, 
indicates  that  the  legislature  did  not  intend  that  an  appel- 
lant should  lose  his  appeal  as  "wholly  ineffectual"  unless  in 
his  application  he  specifically  and  separately  states  therein 
that  his  reasons  for  the  appeal  are  to  be  deemed  both  the 
"grounds"  and  "points"  upon  which  "appellant  relies." 

The  application  was  entitled:  "Settlement  of  Grounds  on 
Appeal  under  Sec.  1247  P.  G."    Then  follows  title  and  cause. 

The  application  recites  the  proceedings,  the  trial,  verdict, 
motion  for  new  trial,  order  denying  motion,  judgment,  and 
notice  of  appeal  from  the  judgment  and  order.  It  then 
states:  "That  said  appeal  is  taken  upon  the  following  gen- 
eral grounds,"  and  the  grounds  (briefly  stated)  were  as 
follows : 

1.  Once  in  jeopardy;  2.  Errors  in  rulings  with  reference 
to  the  allowance  of  challenges  for  cause;  3.  Misconduct  of 
district  attorney ;  4.  Errors  of  the  court  in  its  rulings  upon 
evidence;  5.  Errors  of  the  court  in  the  interrogation  of  wit- 
nesses; 6.  The  verdict  is  contrary  to  law;  7.  The  verdict  is 
contrary  to  evidence. 

The  application  specifically  mentioned  portions  of  the  rec- 
ord called  for  and  also  for  "the  entire  transcript  of  the  tes- 
timony taken  in  said  action." 

With  this  application  before  the  court,  it  made  an  order 
directing  the  phonographic  reporter  "to  transcribe  the  fol- 
lowing portions  of  the  testimony  and  proceedings  given  and 
had  in  the  above-entitled  cause."  Then  follow  in  the  order 
the  portions  of  the  testimony  and  proceedings  specifically 
called  for  in  the  application,  including  "all  the  testimony 
given  at  the  trial,  and  all  objections,  rulings,  and  exceptions 
made  and  taken  at  the  trial."  This  order  was  complied 
with,  and  the  entire  record  is  now  here  for  review  and 
appears  to  be  in  authentic  form. 

The  statute  only  requires  that  the  application  state  "in 
general  terms  the  grounds  of  the  appeal  and  the  points  upon 
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which  the  appellant  relies.'*  The  grounds  stated  in  the  pres- 
ent  case  were  specific  enough  to  indicate  upon  what  errors 
defendant  would  rely,  and  he  designated  the  portions  of  the 
reporter's  notes  which  were  deemed  ''necessary  to  have  tran- 
scribed to  fairly  present  the  points  relied  upon."  Section 
1248  of  the  Penal  Code  provides  that:  '*If  the  appeal  is 
irregular  in  any  substantial  particular,  but  not  otherwise,  the 
appellate  court  may,  .  .  .  order  it  to  be  dismissed." 

It  was  said  in  Estate  of  Nelson,  128  Cal.  242,  [60  Pac. 
772] :  **The  right  of  appeal  is  conferred  by  the  constitution, 
and  statutes  and  rules  of  procedure  for  its  exercise  are  to  be 
liberally  construed;  and  no  appeal  will  be  dismissed  upon 
technical  grounds,  where  there  has  been  no  violation  or  dis- 
regard of  any  express  rule  of  procedure."  Unless  we  can 
say  that  the  failure  of  defendant  to  state  in  his  application 
that  the  ''grounds"  therein  set  forth  were  also  the  *' points" 
on  which  he  relied  is  a  fatal  "violation  or  disregard"  of  the 
provisions  of  section  1247,  the  motion,  in  our  opinion,  must 
be  denied.  We  cannot  so  hold.  We  fail  to  appreciate  re- 
spondent's argument  that  there  is,  in  contemplation  of  the 
statute,  a  substantial  distinction  intended  in  the  use  of  the 
terms  "grounds"  and  "points."  By  stating  "in  general 
terms  the  grounds,"  we  think  the  defendant  complied  with 
the  statute  sufSciently  to  entitle  his  appeal  to  be  heard. 

2.  The  principal  defense  made  in  the  case  was  that  de- 
fendant, at  the  time  of  the  taking  of  the  money,  was  not  re- 
sponsible, because  he  was  incapable  of  understanding  the 
nature  and  quality  of  the  act  on  account  of  his  then  insan- 
ity.   The  court  gave  the  following  instructions: 

"You  are  instructed  that  in  prosecution  for  crimes  the 
defense  of  insanity  is  often  interposed,  and  thereby  becomes 
a  subject  of  paramount  importance  in  criminal  jurispru- 
dence. A  due  regard  for  the  ends  of  justice  and  the  welfare 
of  society  no  less  than  mercy  to  the  accused  requires  that  it 
should  be  thoroughly  and  carefully  weighed.  It  is  a  plea 
sometimes  resorted  to  in  cases  where  aggravated  crimes  have 
been  committed  under  circumstances  which  afford  full  proof 
of  the  overt  acts  and  render  hopeless  all  other  means  of  evad- 
ing punishment.  While,  therefore,  it  ought  to  be  viewed  as 
a  not  less  full  and  complete  than  it  is  a  humane  defense 
when  satisfactorily  established,  yet  it  should  be  examined  into 
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with  ^reat  care  lest  an  ingenioiu  counterfeit  of  the  malady 
furnish  protection  to  guilt. 

'' Insanity  as  used  in  this  sense  means  such  a  diseased  and 
deranged  condition  of  the  mental  faculties  as  to  render  a 
person  incapable  of  distinguishing  between  right  and  wrong 
in  relation  to  the  act  with  which  he  is  charged,  and  to  estab- 
lish a  defense  on  the  ground  of  insanity  it  must  be  clearly 
proved  that  at  the  time  of  committing  the  act  the  party  ac- 
cused was  laboring  under  such  a  defect  of  reasoning  from 
disease  of  the  mind  as  to  not  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  if  he  did  know  it,  that  he  did  not 
know  he  was  doing  wrong. 

"Hence  you  are  instructed  that  in  order  for  insanity  to  be 
available  as  a  defense  in  this  case,  the  defendant  herein  must 
establish  by  a  preponderance  of  evidence  that  he  was  so  dis- 
eased and  deranged  in  mind  as  to  render  him  incapable  of 
distinguishing  between  right  and  wrong,  and  it  must  appear 
from  such  preponderance  of  evidence  that  he  was  so  incapable 
of  distinguishing  between  right  and  wrong  in  relation  to  the 
particular  offense  charged  in  the  information,  and  it  must  ap- 
pear, further,  by  such  preponderance  of  evidence  that  he  was 
in  such  a  mental  condition  as  to  be  incapable  of  distinguish- 
ing between  right  and  wrong  in  relation  to  the  act  with 
which  he  is  charged  in  the  information  upon  the  particular 
date  so  charged  and  designated  in  the  information. 

''You  are  instructed  that  the  law  of  this  state  does  not 
recognize  the  defense  of  insanity  based  upon  claims  that  a 
defendant  committed  the  crime  while  laboring  under  an  un- 
controllable or  irresistible  influence,  nor  does  it  recognize 
that  form  of  insanity  commonly  known  as  emotional  insanity 
beginning  on  the  eve  of  the  criminal  act  and  ending  with  its 
consummation.  Such  forms  of  insanity  have  no  legal  stand- 
ing in  this  state  as  a  defense  to  crime.  It  is  necessary  that 
insanity,  in  order  to  be  a  defense,  it  must  be  clearly  proved 
that  at  the  time  of  committing  the  act  the  party  accused  was 
laboring  under  such  a  defect  of  reason  and  from  disease  of 
the  mind  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing,  or  if  he  did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong." 

In  People  v.  Wreden,  59  Cal.  392,  the  defense  was  insan- 
ity and  among  the  instructions  was  the  following:  ''I  charge 
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you  that  when  insanity  is  relied  upon  as  a  defense,  the  bur- 
den of  proof  is  with  the  defendant,  and  the  proof  must  be 
such  in  amount  that  if  the  single  issue  of  sanity  or  insanity 
of  the  defendant  should  be  submitted  to  the  jury  in  a  ciyil 
case,  they  would  find  that  he  was  insane,  or,  in  other  words, 
that  insamty  musi  he  clearly  eitablished  by  satisfactory 
proof;  it  is  not  sufBcient  that  you  should  entertain  a  reason- 
able doubt  as  to  his  sanity,  but  the  proof  must  be  satisfac- 
tory and  the  fact  of  insanity  clearly  esiahlished.**  (Italics 
the  court's.)  The  court  referred  to  the  rule  as  previously 
well  settled  that  ''insanity,  in  order  to  constitute  a  defense 
in  a  criminal  action,  need  not  be  proved  beyond  a  reasonable 
doubt,  but  that  it  might  be  established,  'by  mere  preponder- 
ating evidence.'  "  Referring  to  the  instruction,  the  court 
said:  "Is  not  the  expression  clearly  'established  by  satisfac- 
tory proof  the  full  equivalent  of  'established  by  satisfac- 
tory proof  beyond  a  reasonable  doubt  t'  How  can  a  fact 
be  said  to  be  dearly  established  so  long  as  there  is  a  reason- 
able doubt  whether  it  has  been  established  at  allT  There  can 
be  no  'reasonable  doubt'  of  a  fact  after  it  has  been  clearly 
established  by  satisfactory  proof."  After  giving  the  defi- 
nition of  "clearly"  according  to  Webster,  and  after  stating 
the  definition  of  reasonable  doubt  as  defined  by  Chief  Jus- 
tice Shaw,  the  court  said:  "A  juror  would  have  no  excuse 
for  saying  that  he  did  not  'feel  an  abiding  conviction  to  a 
moral  certainty'  of  the  truth  of  a  fact  which  had  been 
*  clearly  established  by  satisfactory  proof.'  Such  proof,  if 
any  could,  would  convince  and  direct  the  understanding,  and 
satisfy  the  reason  and  judgment  of  a  conscientious  juror. 
Under  the  instruction  given  it  was  the  duly  of  the  jury  to 
require  that  the  defense  of  insanity  should  at  least  be  proved 
beyond  a  reasonable  doubt.    This  was  error." 

In  People  v.  Wells,  145  Cal.  138,  [78  Pac  470],  the  in- 
struction was,  as  the  court  stated,  "almost  in  the  exact  lan- 
guage of  the  one  c<mdemned  in  People  v.  Wreden.**  Said 
the  court,  after  quoting  what  is  above  taken  from  the  opinion 
in  that  case:  "We  have  not  been  referred  to  a  case,  nor  do 
we  know  of  one  in  this  court,  overruling  or  modifying  the 
decision  in  People  v.  Wreden,  59  Cal.  393.  On  the  contrary, 
in  People  v.  AUender,  117  Cal.  81,  [48  Pac.  1014],  the  court 
instructed  the  jury  that  the  burden  rested  upon  the  defend- 
ant of  proving  his  insanity  by  a  preponderance  of  evidence 
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merely/'  and  the  court  referred  to  the  fact  that  such  had 
been  the  rule  in  thia  state  for  a  period  of  thirty  years. 

The  latest  discussion  of  the  question  by  the  supreme  court 
is  found  in  People  v.  MUler,  171  CaL  649,  [154  Pac.  468]. 
In  that  ease  the  trial  court  instructed  the  jury  correctly  as 
to  the  rule  that  a  preponderance  of  the  evidence  is  sufficient 
where  insanity  is  pleaded,  but  it  gave  a  further  instruction 
as  to  what  was  meant  by  the  term  ''preponderance  of  the 
evidence,"  as  follows:  "Preponderance  of  the  evidence 
means  that  degree  of  evidence  which  proves  to  a  moral  cer- 
tainty, or,  in  other  words,  that  degree  of  proof  that  produces 
conviction  in  an  unprejudiced  mind,  regardless  of  the  num- 
ber of  witnesses  from  whom  it  proceeds." 

Chief  Justice  Angellotti,  speaking  for  the  court,  shows 
quite  clearly  that  the  definition  thus  given  was  substantially 
the  same  as  that  of  proof  beyond  a  reasonable  doubt,  and 
therefore  violated  the  rule  that  insanity  may  be  established 
by  a  preponderance  of  the  evidence  merely.  The  court  said : 
"That  such  is  the  effect  of  the  instruction  given  is  shown  by 
what  is  said  in  People  v.  Wreden,  59  Cal.  893,  and  People  v. 
WeOs,  145  Gal.  142,  [78  Pac.  470],  where  it  is  held  that  an 
instruction  declaring  that  insanity  'must  be  clearly  estab- 
lished by  satisfactory  proof  is  the  full  equivalent  of  one 
making  it  incumbent  on  a  defendant  to  establish  insanity 
beyond  a  reasonable  doubt." 

As  we  understand  this  reference  to  the  case  of  People  v. 
Wreden,  the  court  intended  to  give  its  approval  of  what  was 
there  said,  and  because  of  such  approval  it  followed  that  the 
instruction  in  the  Miller  case  was  error;  that  is,  that  in  the 
Wreden  case  the  instruction  called  for  proof  equivalent  to 
the  proof  called  for  in  the  Miller  case,  or,  in  other  words, 
both  instructions  meant  the  same  thing  and  both  were 
erroneous. 

In  the  present  case  the  only  instruction  given  defining 
what  is  meant  by  preponderance  of  the  evidence  was  as  fol- 
lows: "By  a  preponderance  of  the  evidence  is  meant  the 
greater  weight  of  the  evidence — ^that  which  is  the  more  con- 
vincing of  its  truth.  It  is  not  necessarily  determined  by  the 
number  of  witnesses  for  or  against  a  proposition."  Notwith- 
standing this  definition,  the  jury  were  told  that  the  defense 
of  insanity  is  to  be  received  as  "a  humane  defense  when  sat- 
isfactorily established'*;  again,  in  another  instruction,  "to 
establish  the  defense  of  insanity  it  must  be  clearly  proved"; 
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again,  in  another  instraction,  ''It  is  necessary  that  insanity, 
in  order  to  be  a  defense,  it  must  be  clearly  proved/'  etc. 
How  else  conld  the  jury  have  understood  the  instruction  that 
insanity  may  be  established  by  a  preponderance  of  the  evi- 
dence than  that  this  preponderance  must  be  ''satisfactorily 
established"  and  "clearly  proved!" 

In  the  case  of  Beach  v.  Clark,  51  Conn.  200,  the  action  was 
on  a  promissory  note  on  which  defendant  was  indorser  as  an 
accommodation  to  plaintiff,  and  as  security  therefor  he  held 
certain  personal  property  conveyed  to  him  by  plaintiff.  The 
trial  court  instructed  the  jury  that  "if  the  defendant  held 
the  property  in  question  as  collateral  security,  the  burden 
of  proof  is  on  him  to  clearly  prove  his  authority  to  sell." 
This  was  held  error,  the  supreme  court  of  errors  saying: 
"The  use  of  that  word  [clearly]  required  the  defendant  to 
assume  a  heavier  burden  than  the  law  imposed  upon  him. 
The  law  only  required  him  to  prove  by  a  preponderance  of 
proof  the  material  fact  on  which  he  relied.  The  charge  re- 
quired him  to  do  more  than  that:  to  prove  it  clearly,  without 
uncertainty,  free  from  doubt  or  question.  It  required  him 
to  prove  it  with  substantially  the  same  amount  of  proof  that 
is  required  to  substantiate  a  criminal  charge ;  and  that  is  not 
the  law.  .  .  .  For  this  reason  there  must  be  a  new  trial." 

In  Hall  V.  Wolf,  61  Iowa,  559,  [16  N.  W.  710],  the  action 
related  to  the  sale  of  certain  personal  property.  The  in- 
struction given  was  that  the  sale  "should  be  clearly  and 
fairly  proven."  Said  the  court:  "'Clearly  and  fairly 
proven'  imports  more  than  a  mere  preponderance  of  evi- 
dence. In  the  case  of  West  v.  Druff,  55  Iowa,  335,  [7  N.  W. 
636],  an  instruction  was  held  to  be  erroneous  which  required 
'clear  and  satisfactory  evidence'  to  satisfy  the  jury  of  an 
issuable  fact.  That  instrument  [instruction!]  cannot  be  dis- 
tinguished from  the  one  now  under  consideration." 

In  French  v.  Day,  89  Me.  441,  [36  Atl.  909],  the  action  was 
trespass  and  the  court  instructed  the  jury:  "  ...  It  is  in- 
cumbent on  the  defendants  to  show,  by  a  clear  preponder- 
ance of  the  evidence  and  by  convincing  proof,  their  right  to 
do  it  in  order  to  prevent  a  verdict  against  them."  In  dis- 
cussing the  instruction,  the  court  said:  "'Preponderance' 
means  to  outweigh;  to  weigh  more.  A  'clear  preponderance' 
may  mean  that  which  may  be  seen,  is  discernible,  and  may 
be  appreciated  and  understood.    In  this  sense,  the  expression 
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might  be  unobjectionable ;  bnt  it  may  convey  the  idea,  under 
emphasis,  of  certainty,  beyond  doubt,  and  very  likely  would 
do  80  to  the  common  mind.  At  any  rate,  the  expression  is 
equivocal  and  mischievous.  'Convincing  proof  may  be  said 
to  mean  that  degree  of  certainty  required  to  sustain  a  given 
postulate.  But  that  view  assumes  that  the  hearer  knows  the 
rule  that  governs  such  case,  which  jurors  are  not  supposed 
to  know,  but  of  which  they  should  be  informed.  The  two 
expressions,  coupled,  must  have  conveyed  to  the  jury  an  er- 
roneous basis  for  their  verdict.    Exceptions  sustained.*' 

In  McEvany  v.  Rowland,  43  Neb.  97,  [61  N.  W.  124],  the 
instruction  required  that  the  transaction  ''must  be  clearly 
established."  The  court  said  that  the  party  **is  not  required 
to  satisfy  the  jury  in  such  a  case,  beyond  question,  that  the 
sale  is  an  honest  one.  A  preponderance  of  the  evidence  is 
all  that  is  required  (citing  Stevens  v.  Carson,  30  Neb.  544, 
[9  L.  B.  A.  523,  46  N.  W.  655]).  The  word  'dearly'  means 
without  uncertainty.'* 

Some  of  the  qualifying  terms  which  have  been  held  to  im* 
port  a  higher  degree  of  proof  than  is  meant  by  a  preponder- 
ance of  evidence  are  stated  in  17  Gyc,  pages  763,  764, 
namely:  "an  abiding  conviction,"  a  "dear  conviction/' 
"convinces,"  "dearly,"  "fully,"  "clearly  and  satisfac- 
torily," etc. 

The  rule  in  some  other  jurisdictions  is  not  the  same  as  our 
supreme  court  in  an  early  day  dedared  it.  But  where  the 
rule  has  been  followed  that  the  defense  of  insanity  may  be 
established  by  a  preponderance  of  the  evidence,  the  appellate 
courts  have  held  that  no  higher  degree  of  proof  should  be 
required,  and  that  it  is  error  to  diarge  the  jury  by  language 
importing  any  higher  degree  of  evidence  to  be  necessary  to 
establish  such  defense. 

The  attorney-general  dtes  People  v.  Hoin,  62  Cal.  120,  [45 
Am.  Rep.  651],  as  an  instance  where  the  supreme  court  in- 
ferentially  approved  of  the  rule  that  this  defense  must  be 
clearly  proved.  In  that  case  the  quotation  from  the  opinion 
of  Chief  Justice  Tindall  was  used  to  illustrate  what  consti- 
tuted insanity  such  as  would  be  accepted  as  a  defense  and 
not  the  character  of  proof  necessary  to  establish  it.  This 
will  at  once  be  seen  by  reading  the  instruction  which  was 
under  discussion.  The  court  was  composed  of  the  same 
members  when  the  case  cited  was  before  the  court  as  when 
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the  case  of  People  y.  Wreden  was  decided,  and  it  is  not  to  be 
supposed  that  if  the  court  had  changed  its  opinion  upon  so 
important  a  rule,  it  would  have  failed  to  mention  its  deci- 
sion in  the  Wreden  case.  Whatever  may  be  found  in  deci- 
sions, the  rule  is  firmly  established  that  the  defense  of  insan- 
ity may  be  established  by  a  preponderance  of  the  evidence 
merely,  and  that  being  the  rule,  trial  courts  are  not  allowed 
to  qualify  it  by  requiring  a  higher  degree  of  proof. 

In  the  instant  case  nothing  appears  in  the  record  to  lead 
to  a  suspicion  that  the  plea  of  insanity  was  a  subterfuge,  and 
put  forward  as  a  means  of  escaping  punishment.  Expert 
and  nonexpert  testimony  was  introduced  for  and  against  this 
defense,  sufficient  in  quantity  and  forcefulness  to  have  pre- 
vented the  reviewing  court,  under  the  settled  rule,  from  in- 
terfering with  the  verdict  whichever  way  the  jury  may  have 
decided  the  issue. 

It  is  contended  by  the  attorney-general  that  the  trial  court 
having  so  clearly  instructed  the  jury  that  the  defense  of  in- 
sanity may  be  established  by  a  preponderance  of  the  evi- 
dence, the  jury  could  not  have  been  misled  by  the  instruction 
to  which  complaint  is  made.  The  same  contention  was  urged 
in  People  v.  MiUer,  171  Cal.  649,  [154  Pac.  468],  where  *'the 
jury,"  as  the  supreme  court  points  out,  "were  explicitly  and 
correctly  instructed  that  it  was  not  necessary  for  defendant 
to  show  his  insanity  beyond  all  reasonable  doubt,  but  only 
by  a  preponderance  of  evidence,  as  in  civil  cases  .  .  .  that, 
in  other  words,  insanity  may  be  established  by  a  preponder- 
ance of  evidence  merely.''  In  the  Miller  case  the  error  arose 
in  the  definition  which  the  trial  court  gave  to  what  consti- 
tutes preponderance  of  evidence.  In  the  present  case,  the 
error  arose  from  the  fact  that  the  learned  trial  court  in  three 
or  four  different  instructions  on  the  subject  instructed  the 
jury  that  the  defense  must  be  ** clearly  proved,"  ** clearly 
established,"  '^satisfactorily  established,"  and  these  expres- 
sions were  so  closely  related  to  the  instructions  as  to  the 
preponderance  of  evidence  being  sufficient  that  we  do  not  feel 
at  liberty  to  say  the  jury  were  not  influenced  by  them. 

Whether  the  judgment  should  be  affirmed  notwithstanding 
such  error,  under  the  provision  of  section  4^4,  article  VI,  of 
the  constitution,  as  was  said  in  the  Miller  case:  ''We  are  sat- 
isfied that  the  evidence  was  of  such  a  nature  that  such  a  con- 
elusion  may  not  fairly  be  reached/'    We  do  not  wish  to  be 
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understood  as  holding  that  there  was  not  sufBcient  evidence 
to  warrant  the  verdict  or  that  the  insanity  of  the  defendant 
was  not  shown  by  a  preponderance  of  the  evidence.  What 
we  mean  to  say  is  that  upon  this  issue  the  record  discloses  a 
condition  of  facts  presented  by  the  defendant  from  which, 
under  the  rule  of  preponderance  of  the  evidence,  the  jury 
might  reasonably  have  found  in  favor  of  the  theory  of 
insanity. 

3.  A  plea  of  once  in  jeopardy  was  interposed  and  defend- 
ant claims  that  upon  the  evidence  he  was  entitled  to  a  ver- 
dict of  acquittal.  It  appeared  that  defendant  was  put  upon 
his  trial  for  having  embezzled  certain  funds  from  the  county 
paid  to  defendant  as  tax  collector  by  Carrie  M.  Hammel, 
such  embezzlement  having  been  committed  on  the  first  day  of 
December,  1913.  Upon  this  charge  defendant  was  acquitted. 
Thereafter  a  complaint  was  filed  in  the  justice's  court  char- 
ging him  with  the  embezzlement  of  certain  funds  on  the  first 
day  of  December,  1913,  paid  in  to  him  as  tax  collector  by 
Seth  Mann  and  Myrtle  Mann.  On  his  arraignment,  after 
having  been  held  to  answer,  he  pleaded  former  acquittal. 
Later  and  when  he  was  brought  to  trial,  by  leave  of  court, 
the  district  attorney  amended  the  information  by  chanpring 
the  date  of  the  alleged  embezzlement  to  November  1,  1913. 
The  trial  resulted  in  a  disagreement  of  the  jury,  and  upon 
his  retrial  defendant  was  convicted  and  from  that  conviction 
the  present  appeal  is  taken.  It  appeared  that  defendant 
received  a  check  for  the  amount  alleged  to  have  been  em- 
bezzled on  October  29,  1913,  and  that  the  check  was  cashed 
on  November  3,  1913.  It  also  appeared  that  defendant  made 
his  verified  return  in  due  form  of  all  moneys  received  by  him 
as  such  tax  collector  from  October  1  to  November  1,  1913. 
The  claim  of  defendant  is  that  the  money  received  from  this 
check,  on  November  3,  1913,  was  not  due  to  the  county  until 
after  his  settlement  with  the  treasurer  on  the  first  day  of 
December,  1913,  and  hence  falls  within  the  same  time  as  the 
charge  upon  which  he  was  tried  and  acquitted,  that  is,  of 
having  on  December  1,  1913,  embezzled  certain  moneys  paid 
in  to  him  as  tax  collector  by  Carrie  M.  Hammel.  Section 
3753  of  the  Political  Code  requires  the  tax  collector,  on  the 
first  Monday  in  each  month  to  **  settle  with  the  auditor  for 
all  moneys  collected  for  the  state  or  county,  and  pay  the 
same  to  the  county  treasurer,  and  on  the  same  day  must  de- 
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liver  to  and  file  in  the  office  of  the  auditor  a  statement,  nnder 
oath,  showing:  1.  An  account  of  all  his  transactions  and 
receipts  since  his  last  settlement ;  2.  That  all  money  collected 
by  him  as  tax  collector  has  been  paid." 

The  charge  is  that  defendant  embezzled  certain  money  on 
November  1st,  whereas  the  evidence  was  that  the  money 
alleged  to  have  been  embezzled  was  the  proceeds  of  a  check 
which,  while  it  was  received  October  29th,  was  not  cashed 
until  November  3d,  and  the  proceeds  became  part  of  the 
funds  for  which  defendant  was  to  account  at  the  end  of  the 
latter  month.  It  is  contended  that  having  been  embraced 
in  his  return  for  November,  this  money  was  included  in  the 
return  of  the  money  paid  in  by  Seth  Mann  and  Myrtle  Mann 
for  the  alleged  embezzlement  of  which  he  was  tried  and  ac- 
quitted; that,  hence,  the  only  question  is,  ''Are  the  two  of- 
fenses a  part  of  the  same  criminal  actt" 

It  was  held  in  People  ▼.  Meseros,  16  Cal.  App.  277,  [116 
Pac.  679],  that  ''proof  of  the  embezzlement  or  larceny  of 
checks,  in  the  county  of  the  venue,  will  not  support  a  charge 
of  embezzlement  or  larceny  of  the  money  therein.  The 
contention  that  checks  are  money  is  without  support." 
(Syllabus.) 

Once  in  jeopardy  and  former  acquittal  are  favored  pleas 
(12  Cyc.  364),  and  "the  right  not  to  be  put  in  jeopardy  the 
second  time  is  as  sacred  as  the  right  of  trial  by  jury,  and  is 
guarded  with  as  much  care  by  the  common  law  and  by  the 
constitution.'*  (Black,  C.  J.,  in  Dinkey  v.  Commonv^edUh, 
17  Pa.  St.  126,  [55  Am.  Dec.  542].)  It  seems  to  be  a  well- 
settled  rule  that  where  the  offense  on  trial  is  a  necessary 
element  in,  and  constitutes  an  essential  part  of,  another 
offense,  and  both  are  in  fact  but  one  transaction,  a  conviction 
or  acquittal  of  one  is  a  bar  to  a  prosecution  of  the  other. 
In  People  v.  Stephens,  79  Cal.  428,  [4  L.  R.  A.  845,  21  Pac. 
856],  the  prosecution  was  for  libel,  and  the  question  was 
whether  there  may  be  as  many  prosecutions  for  libel  main- 
tained upon  a  single  article  published  in  a  single  issue  of  a 
newspaper  as  there  are  false  and  defamatory  statements  con- 
cerning a  single  individual  in  such  article.  "The  second 
prosecution,"  said  the  court,  "is  for  a  libel  contained  in  the 
same  article  and  published  in  the  same  issue  of  the  same 
newspaper  as  the  first.  The  words  alleged  to  be  defamatory 
are  not  the  same  in  both  informations.    If  they  were,  the 
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case  would  be  a  plain  one.  But  the  publication  in  both 
cases  was  one  and  the  same  act.  ...  In  Regina  v.  Erlington, 
9  Cox  C.  C.  86,  Cokbum,  C.  J.,  said:  *  It  is  a  fundamental 
rule  of  law  that  out  of  the  same  facts  a  series  of  charges  shall 
not  be  preferred.*  *'  Gases  are  cited  to  the  rule  that  "the 
state  cannot  split  up  one  crime  and  prosecute  it  in  parts." 
(See  the  rule  discussed  in  People  v.  McDaniels,  137  Cal.  192, 
[92  Am.  St.  Rep.  81,  59  L.  B.  A.  578,  69  Pac.  1006].)  An 
elaborate  and  illuminating  note  is  found  in  92  American 
State  Reports,  upon  the  identity  of  offenses  in  a  plea  of 
former  jeopardy.  The  note  is  very  full  upon  the  "carving" 
or  "splitting"  of  offenses.  The  general  rule  is  there  stated: 
"The  instance  above  given,  of  the  larceny  of  several  articles 
at  one  time  and  place  by  one  act  of  theft,  is  one  of  frequent 
occurrence.  In  such  a  case,  by  the  great  weight  of  authority, 
there  is  but  one  offense.  The  state  may,  if  it  sees  fit,  prose- 
cute the  theft  of  all  the  articles  at  once,  or  it  may  select  what 
it  wishes  and  prosecute  for  the  larceny  of  that  part,  but  it 
cannot  split  the  single  larceny  into  as  many  charges  as  there 
are  articles  stolen  and  make  of  such  charges  the  basis  of  suc- 
cessive prosecutions.  The  second  and  subsequent  prosecu- 
tions are,  then,  for  the  same  offense."  It  is  unnecessary  to 
cite  further  authority. 

At  the  trial  the  defendant,  in  proof  of  his  plea,  offered  in 
evidence  the  transcript  and  proceedings  at  the  trial  when  he 
was  acquitted.  The  court  sustained  the  objection  offered  by 
the  district  attorney  that  the  evidence  was  irrelevant  and 
immaterial,  remarking:  "I  think  the  proper  evidence  is  the 
indictment  or  information  on  file."  And  as  to  this — ^the 
only  evidence  allowed  by  the  court  except  the  verdict  of 
acquittal — the  court  said:  "It  appears  on  the  face  of  the 
indictment  there  are  two  separate  and  distinct  ofifenses 
charged,  and  the  acquittal  on  the  former  trial  on  information 
No.  323  is  not  the  same  offense  charged  in  the  information 
No.  341,  and  the  motion  to  dismiss  the  inft^rmation  No.  341 
and  dismiss  the  case  against  the  defendant  is  denied." 

Of  course,  the  two  informations  show  two  different  offenses 
committed  at  two  different  times.  The  second  one  was 
amended  purposely  to  so  show.  But  this  would  not  preclude 
the  defendant  from  showing  as  matter  of  fact  that  both  sums 
of  money  alleged  to  have  been  embezzled  were  taken  at  the 
same  time,  or  rather,  it  was  the  duty  of  the  prosecution  to 
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show  that  the  embezzlement  was  committed  as  alleged  in  the 
information. 

We  think  it  was  error  to  confine  defendant  in  the  proof  in 
support  of  his  plea  to  the  face  of  the  information  on  which 
he  was  acquitted.  We  do  not  mean  to  hold  that  the  defend- 
ant could  not  be  conyicted  of  embezzling  the  money  received 
November  3d  in  payment  by  Seth  and  Myrtle  Mann  of  their 
taxes,  if ,  as  a  fact,  he  did  appropriate  it  on  that  day  to  his 
own  use.  That  question  does  not  arise.  It  is  claimed  that 
the  money  embezzled  was  shown  by  a  shortage  in  his  accounts 
at  the  end  of  November  and  that  this  shortage  arose  from  his 
having  at  that  time — December  1st — ^failed  to  account  for 
both  the  Hammel  and  Mann  money,  and  that  in  both  in- 
stances the  taking  was  at  the  same  time  out  of  the  combined 
funds  received  during  that  month.  Whatever  the  fact  was, 
defendant  had  a  right  to  show  that  the  taking  of  the  money 
in  both  instances  was  one  and  the  same  transaction.  In 
other  words,  if  the  money  embezzled  on  December  1st  in- 
cluded in  part  both  the  Hammel  and  Mann  moneys,  the 
offense  could  not  be  split  into  two  charges  and  he  be  convicted 
of  both. 

As  there  must  be  a  new  trial,  we  have  thought  it  proper  to 
consider  the  point  raised  on  the  plea  of  once  in  jeopardy. 
Other  errors  are  claimed,  but  we  do  not  find  it  necessary  to 
consider  them. 

The  judgment  and  order  are  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  25.  1916. 
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[Ot.  No.  2001.    Beeond  Appellate  DiBtrict.— September  27,  1916.] 

ALVINA    VALENCIA,    Eespondent,    v.    PHILIPP 
MILLISEN,  AppeUant 

AonoN  rem  Bati— Whoht  ow  XJnoobboboeatkd  Tbstiicont— Question 
lOB  JUBT — ^Appeal. — ^In  an  aetion  to  recover  damages  for  a  crimi- 
nal asBaolt  upon  a  tingle  woman,  the  weight  to  be  given  uneor- 
roborated  testimony  is  a  matter  solely  for  the  consideration  of  the 
Juiy,  unless  it  is  inherently  improbable,  and  its  conclusion  is  con- 
clusive upon  the  appellate  court. 

Id.  —  Aboumxnt  to  Juet  —  Coicpasison  ov  Chiu>  With  Dstbndant  — 
Lack  of  Pbejudicial  Ebbob. — In  such  an  action  a  remark  made  by 
plaintiff's  counsel  in  his  argument  to  the  jury,  requesting  them  to 
compare  the  child  to  which  the  plaintiff  gave  birth  with  the  de- 
fendant. Is  not  prejudicial,  in  the  absence  of  anything  in  the  rer- 
ord  showing  whether  or  not  it  bore  any  resemblance  to  the  de- 
fendant, or  that  the  defendant  was  prejudiced  by  the  remark. 

Id.  —  Pbivious  Chastitt  of  Plaintiff  —  Evidenoi  of  Damages— In- 
stbugtion  Limitino  Evidenoe— Lack  of  Pbejudice.— The  defendant 
is  not  prejudiced  by  the  giving  of  an  instruction  limiting  the  pur- 
pose of  evidence  of  previous  chastity  of  the  plaintiff  to  the  question 
of  damages  suffered,  where  his  defense  is  an  alibi,  and  not  that  the 
plaintiff  consented  to  the  act. 

Id.— COMPENSATOBY   DaICAGSS   FOB  ^'AOT   COKPLAINED  OF"— PbOPEE   IN- 

STBUGTIOM. — ^An  instruction  that  compensatory  damages  should  be 
given  in  such  amount  as  will  fairly  compensate  the  plaintiff  for  the 
injury  she  has  received  by  reason  of  the  "act  complained  of,"  "taking 
into  consideration  her  physical  suffering  and  disability  during  preg- 
nancy and  in  childbirth,  if  the  jury  should  find  the  pregnancy  was 
the  result  of  defendant's  act,  also  her  mental  suffering,  shame,  and 
disgrace,  and  her  loss  of  social  standing,  and  all  other  harm  they 
find  she  suffered  as  the  natural  result  of  the  wrong,"  is  not  an  in- 
vasion of  the  right  of  the  jury  by  telling  them  that  damages  should 
be  awarded  regardless  of  whether  she  gave  her  consent  or  not. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County,  and  from  an  order  denying  a  new  trial. 
F.  E.  Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Miguel  Estudillo,  for  Appellant. 

Richard  L.  North,  A.  Orfila,  and  V.  Rapp,  for  Respondent 
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SHAW,  J. — Ab  appears  from  the  complaint^  defendant,  on 
or  about  December  19,  1911,  with  force  and  violence,  made 
an  indecent  assault  upon  plaintiff,  who  at  the  time  was  a 
chaste  and  virtuous  single  woman  over  the  age  of  twenty-one 
years,  and  then  and  there,  without  her  consent,  debauched 
and  carnally  knew  her,  as  a  result  of  which  she  became  preg- 
nant, and  on  September  17, 1912,  gave  birth  to  a  child,  to  her 
damage  in  the  sum  of  twenty-five  thousand  dollars;  all  of 
which  allegations  were  by  defendant  denied. 

The  case  was  tried  before  a  jury,  which  brought  in  a  ver- 
dict in  favor  of  plaintiff  in  the  sum  of  four  thousand  dollars. 
Defendant  moved  for  a  new  trial  upon  the  ground  of  insuffi- 
ciency of  the  evidence,  errors  in  law  occurring  at  the  trial, 
and  irregularities  in  the  proceedings  of  plaintiff  and  the  at- 
torneys for  plaintiff,  which  motion  was  overruled.  The  ap- 
peal is  from  the  judgment  and  an  order  of  court  denying 
defendant's  motion  for  a  new  trial. 

Appellant  devotes  a  large  part  of  his  brief  in  support  of 
his  contention  that  the  evidence  is  insufficient  to  justify  the 
verdict  of  the  jury.  No  purpose  could  be  subserved  in  quot- 
ing at  length  the  detailed  acts  of  defendant  in  accomplishing 
his  purpose,  as  related  by  plaintiff.  Her  statement,  if  true, 
clearly  shows  that  she  was,  on  December  19,  1911,  against  her 
will,  ravished  and  debauched  by  defendant,  as  a  result  of 
which  she  gave  birth  to  a  child  on  September  17,  1912.  As 
declared  in  criminal  cases,  the  weight  to  be  given  testimony 
in  prosecutions  for  rape,  even  if  uncorroborated,  is  a  matter 
solely  for  the  consideration  of  the  jury,  unless  it  is  inherently 
improbable  {People  v.  Ah  Lung,  2  Cal.  App.  278,  [83  Pac. 
296] ;  People  v.  Bertson,  6  Cal.  221,  [65  Am.  Dec.  506] ; 
People  V.  Hamilton,  46  Cal.  540) ;  and  a  less  stringent  rule 
is  applicable  here,  since  it  is  a  civil  action,  wherein  a  pre- 
ponderance of  the  evidence  is  all  that  is  required  to  establish 
a  fact.  Not  only  do  we  find  nothing  improbable  in  plaintiff  *s 
story  when  all  the  circumstances  are  considered,  but  her  tes- 
timony is  strongly  corroborated  by  that  of  her  father  an  I 
mother,  to  the  effect  that  defendant  did,  on  the  afternoon  oi 
the  day  named,  accompanied  by  plaintiff,  leave  their  house 
in  a  buggy  for  a  ride,  from  which  trip  he  returned  with  her 
that  evening,  when  plaintiff  immediately,  in  the  presence  of 
defendant,  informed  her  parents  of  the  fact  that  the  defend- 
ant had  so  abused  her;  that  he  then  admitted  the  fact,  as 
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stated  by  plaintiff,  and  promised  the  father  that  he  would 
marry  his  daughter  within  two  weeks;  that  the  clothing  of 
plaintiff  was  torn  and  blood-stained;  that  the  father  accom- 
panied by  plaintiff  visited  the  isolated  place  where  the  latter 
stated  defendant  had  pulled  her  from  the  buggy,  and  found 
evidence  of  the  struggle  which  plaintiff  testified  she  had  with 
defendant  in  an  effort  to  protect  her  virtue.  Defendant  de- 
nied in  toto  the  testimony  of  plaintiff;  denied  that  he  made 
any  admissions  or  had  any  conversation  with  the  father  and 
mother;  denied  that  he  had  gone  riding  with  plaintiff  or  had 
seen  her  or  her  parents  at  all  on  the  day  referred  to;  and 
asserted  that  at  the  time  when  the  offense  is  alleged  to  have 
been  committed  he  was  elsewhere,  and  a  part  of  the  time  at 
the  house  of  his  brother,  where  he  remained  during  the  night, 
in  which  daim  he  was  corroborated  by  his  brother  and  one 
other  person.  The  weight  to  be  given  this  conflicting  evi- 
dence was  clearly  a  matter  for  the  determination  of  the  jury, 
and  its  conclusion  thereon  in  favor  of  plaintiff  and  against 
the  alibi  which  defendant  sought  to  establish  must,  so  far  as 
this  court  is  concerned,  be  deemed  conclusive.  Appellant 
cites  the  case  of  lAnd  v.  Class,  88  Cal.  6,  [25  Pac.  972],  to 
the  effect  that  where  in  prosecutions  for  rape  the  circum- 
stances tend  to  throw  discredit  upon  the  uncorroborated  tes- 
timony of  the  prosecuting  witness,  the  court  in  reviewing 
such  testimony  should  be  liberal  in  granting  a  new  trial,  to 
the  end  that  justice  may  be  done.  For  the  reasons  stated, 
however,  the  rule  announced  in  that  case  is  not  applicable  to 
the  facts  in  the  case  at  bar. 

It  appears  that  the  child,  nearly  a  year  old  at  the  time,  was 
produced  in  court,  and  in  addressing  the  jury  plaintiff's  at- 
torney said:  *'I  call  your  attention,  gentlemen,  to  the  child 
in  question  and  ask  you  to  compare  it  with  the  defendant." 
Defendant  objected  to  the  use  of  this  language  in  argument 
to  the  jury,  on  the  ground  there  was  no  evidence  that  the 
child  was  that  of  the  defendant,  and  asked  the  court  to  in- 
struct the  jury  to  disregard  the  remarks  of  counsel.  The 
testimony  of  plaintiff  was  that  the  child  to  which  she  gave 
birth  nine  months  after  the  alleged  act  of  intercourse  with 
her  by  defendant  was  that  of  the  defendant.  The  record  is 
silent  as  to  whether  or  not  it  bore  any  resemblance  to  defend- 
ant For  aught  that  appears  to  the  contrary,  its  lack  of  re- 
semblance might  have   constituted   strong  evidence  in   his 
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favop.  If,  on  the  other  hand,  it  resembled  the  alleged  father, 
it  wonld  be  convincing  evidence,  not  of  the  alleged  violence, 
but  of  the  act  of  intercourse  with  him  which  it  was  necessary 
for  plaintiff  to  establish.  There  existed  no  controversy  as  to 
the  birth  of  the  child,  and  it  was  competent  for  plaintiff  to 
testify  that  defendant  was  the  father  thereof.  (State  v. 
Miller,  71  Kan.  200,  [6  Ann.  Cas.  58,  80  Pac.  51].)  And  it 
has  also  been  held  that  a  child  may  be  exhibited  to  the  jury 
in  order  that  they  may  consider  and  determine  whether  or 
not  there  may  be  any  resemblance  to  the  defendant.  (State 
V.  Danforth,  73  N.  H.  215,  [111  Am.  St.  Rep.  600,  6  Ann. 
Cas.  557,  60  Atl.  839].)  In  State  v.  Danforth,  supra,  it  is 
said:  "All  of  the  cases  concede,  in  effect,  that  there  may  be 
cases  in  which  the  maturity  of  the  child  or  the  character  of 
the  peculiarities  relied  upon  as  a  ground  of  resemblance  or 
dissimilarity  render  the  child  competent  evidence  on  the  issue 
of  paternity.  The  objections  urged  to  the  competency  of  the 
evidence  go  rather  to  its  weight  than  to  its  relevancy."  In 
1  Wigmore  on  Evidence,  section  166,  it  is  said:  "The  sound 
rule  is  to  admit  the  fact  of  similarity  of  specific  traits,  how- 
ever presented,  provided  the  child  is  in  tiie  opinion  of  the 
trial  court  old  enough  to  possess  settled  features  or  other 
corporal  indications."  In  our  opinion,  since  the  child  is  not 
before  us,  the  matter  complained  of  was  a  question  peculiarly 
within  the  province  of  the  trial  court  to  determine.  At  all 
events,  it  devolves  upon  appellant  to  affirmatively  show 
prejudicial  error,  and  there  is  nothing  in  the  record  here 
presented  upon  which  we  can  assume,  even  if  the  court  erred, 
that  defendant  was  prejudiced  by  the  ruling. 

Complaint  is  made  that  the  court  erroneously  instructed 
the  jury  as  follows:  "Whether  or  not  plaintiff  was  chaste 
and  virtuous  prior  to  the  alleged  assault  is  not  material  to 
the  maintenance  of  this  action,  and  should  you  find  from  the 
evidence  that  she  was  not,  that  alone  would  not  justify  you 
in  finding  for  the  defendant.  Whether  or  not  she  was  chaste 
prior  to  the  alleged  assault  is  only  material  for  the  purpose 
of  showing  the  damages  which  she  may  have  suffered  by 
reason  of  the  alleged  assault."  The  chastity  of  plaintiff 
prior  to  the  assault  was  made  an  issue  in  the  trial,  and  there 
was  conflicting  evidence  touching  the  question.  In  our 
opinion,  evidence  as  to  the  chastity  of  plaintiff  was  not  only 
material  touching  the  question  as  to  the  measure  of  damages, 
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as  stated  by  the  court,  but  likewise  material  as  tending  to 
show  the  probability  or  nonprobability  of  resistance  on  the 
part  of  the  prosecutrix;  ^^for  it  is  certainly  more  probable 
that  a  woman  who  has  done  these  things  voluntarily  in  the 
past  would  be  much  more  likely  to  consent  than  one  whose 
past  reputation  was  without  blemish,  and  whose  personal 
conduct  could  not  truthfully  be  assailed."  (People  y.  JoTin- 
son,  106  Cal.  289,  [39  Pac.  622].)  Conceding,  however,  that 
the  court  erred  in  thus  limiting  the  purpose  for  which  such 
evidence  was  to  be  considered  by  the  jury,  it  is  nevertheless 
impossible  to  perceive  how  defendant  could  have  been  preju- 
diced thereby,  since  his  defense,  being  an  alibi,  was  not  based 
upon  the  fact  that  plaintiff  had  consented  to  the  act  Hence, 
conceding  the  error,  defendant's  substantial  rights  could  not 
have  been  prejudiced  by  reason  thereof. 

The  court  instructed  the  jury  that  ''Compensatory  dam- 
ages should  be  given  in  such  amount  as  in  your  judgment 
will  fairly  compensate  her  for  the  injury  she  has  received  by 
reason  of  the  act  complained  of,  taking  into  consideration 
her  physical  suffering  and  disability  during  pregnancy  and 
in  childbirth,  if  you  find  the  pregnancy  was  the  result  of 
the  defendant's  act,  also  her  mental  suffering,  shame,  and 
disgrace,  and  her  loss  of  social  standing,  and  all  other  harm 
you  find  she  suffered  as  the  natural  result  of  the  wrong." 
Objection  is  made  to  this  instruction  upon  the  ground  that  it 
invades  the  right  of  the  jury,  telling  it  that  damages  should 
be  awarded  to  plaintiff  regardless  of  whether  she  gave  her 
consent  or  not.  We  do  not  so  construe  it.  Bead  in  connec- 
tion with  other  instructions,  and  also  as  stated  therein,  they 
are  to  compensate  her  for  the  wrong  by  reason  of  the  act 
complained  of.  "The  act  complained  of"  was  the  rape  al- 
leged to  have  been  committed  upon  plaintiff  by  defendant. 

Numerous  assignments  of  error  are  predicated  upon  rul- 
ings of  the  court  in  admitting  and  rejecting  evidence.  Con- 
ceding some  of  the  questions  calculated  to  elicit  immaterial 
testimony,  we  are  unable  to  perceive  that  any  prejudice  could 
have  resulted  therefrom.  The  questions:  "Did  you  become 
unconscious  at  any  time  while  you  were  struggling  with 
him!"  "Did  he  say  anything  while  he  was  doing  this?" 
"Were  you  or  were  you  not  unconscious  at  the  time  he  set 
you  upt"  "Before  this  assault  were  you  as  large  physically 
as  you  are  now?"  were  all  proper,  not  only  as  tending  to 
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show  damage,  but  for  the  further  reason  that  they  bore  upon 
the  question  of  her  power  to  resist  the  defendant.  In  re- 
sponse to  the  last  question  plaintiff  replied  that  she  weighed 
140  to  145  pounds  at  the  time  the  act  was  committed,  where- 
as at  the  time  of  the  trial  she  weighed  215  pounds.  This 
testimony  was  certainly  proper,  since  defendant  claims  that, 
as  he  weighed  only  155  pounds,  it  was  improbable  that  he 
could  forcibly  rape  a  woman  weighing  215  pounds.  It  was 
made  to  appear  that  after  the  commission  of  the  act  plaintiff 
remained  on  friendly  terms  with  defendant,  and  she  was 
asked  the  reason  for  such  continued  relations.  Her  answer 
to  the  effect  that  he  always  "promised  Papa  that  he  would 
come  and  get  married,  and  we  expected  that  he  would  keep 
his  word,''  shows  the  materiality  of  the  question.  It  is  also 
claimed  that  the  court  erred  in  admitting  the  testimony  of  a 
physician  as  to  the  period  of  gestation.  The  ground  of  this 
objection  is  that  such  period  is  a  matter  of  common  knowl- 
edge, and  not  one  requiring  expert  testimony.  Conceding 
this  to  be  true,  how  could  defendant  have  been  prejudiced  by 
the  answer  f  It  is  also  claimed  that  the  court  erred  in  strik- 
ing out  the  following  testimony  given  by  witness  Mendez  for 
the  defense:  "Last  summer  I  saw  Frank  Truhillo  and  Alvina 
Valencia  at  Urbita  Springs.  It  was  last  year  I  saw  them." 
It  is  impossible  to  perceive  how  such  fact  could  be  material 
to  any  issue  involved  in  the  case.  There  were  numerous 
other  objections,  in  character  as  trivial  and  unimportant  as 
those  to  which  we  have  adverted.  No  purpose  could  be  sub- 
served by  a  more  extended  reference  thereto.  Suffice  it  to 
say,  we  find  no  error  which  in  any  event  could  have  resulted 
in  a  miscarriage  of  justice.  (Const.,  art.  VI,  sec.  4V^.) 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[CSy.  No.  1915.    Fint  Appellate  Di8triet.~^ptember  28,  1916.] 

EDWARD  L.  KNORP,  AppeUant,  ▼.  BOARD  OP  POLICE 
COMMISSIONERS,  etc.,  et  al.,  Respondents. 

PoucB  OrnoxB  —  Beinstatbment  —  Mandaicus  —  Statute  or  Limi- 
tations.— ^The  right  of  a  member  of  the  police  department  of  the 
ei^  and  eonnty  of  San  Franciseo,  whose  resignation  wkb  accepted 
on  account  of  collapse  due  to  mental  strain,  to  be  reinstated,  is  barred 
hj  laches  and  the  provisions  of  sections  338  and  343  of  the  Code  of 
Civil  Procedure,  where  the  mandamw  proceeding  to  compel  such 
reinstatement  was  not  instituted  until  some  seven  years  and  eight 
months  after  the  date  of  his  certificate  of  discharge  from  the  state 
hospital  to  which  he  was  committed,  although  the  proceeding  was 
instituted  within  the  statutory  period  after  his  restoration  to  capa- 
city pursuant  to  the  provisions  of  section  1766  of  the  Code  of 
Civil  Procedure,  where  the  petition  for  such  restoration  failed  to 
show  that  there  had  been  any  previous  guardianship  proceedings. 

Insane  Persons — ^Bestokation  to  Capacity — Absence  or  Quasdian- 
SHIP  Proceedings  —  Jubisdigtion  or  OrncEss  or  Asylum.  —  The 
superior  court  is  without  jurisdiction,  under  the  provisions  of  sec- 
tion 1766  of  the  Code  of  Civil  Procedure,  to  restore  to  capacity  a 
person  adjudged  to  be  insane  and  committed  to  an  insane  asylum, 
without  having  been  put  under  guardianship,  as  such  jurisdiction, 
in  the  absence  of  guardianship  proceedings,  is  vested  exclusively  in 
the  officers  of  the  hospitaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order 
denying  a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Yon  Schrader  &  Cadwalader,  for  Appellant. 

Percy  V.  Long,  City  Attorney,  and  D.  S.  O'Brien, 
Assistant  City  Attorney,  for  Respondents. 

LENNON,  P.  J. — In  this  proceeding  the  plaintiff  sought  a 
writ  of  mandate  against  the  defendants,  sitting  as  the  board 
of  police  commissioners  of  the  city  and  county  of  San  Fran- 
cisco, commanding  them  to  reinstate  the  plaintiflf  as  a  mem- 
ber of  the  police  department  of  said  city  and  county.    The 
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appeal  is  from  a  judgment  entered  in  favor  of  the  defend- 
ants, and  from  an  order  denying  the  plaintiff  a  new  trial. 

The  facts  of  the  case  are  practically  undisputed  and,  in  so 
far  as  they  are  pertinent  to  a  discussion  of  the  paramount 
point  in  the  case,  are,  substantially  stated,  these:  On  the 
sixth  day  of  November,  1899,  the  plaintiff  became  a  member 
of  the  police  department  of  said  city  and  county,  and  was 
thereafter  an  active  member  of  the  department  until  June, 
1901,  when  he  '^ collapsed  on  account  of  mental  strain."  The 
records  of  the  police  commission  show  that  on  July  2,  1901, 
the  plaintiff's  application  for  leave  of  absence  for  three 
months  without  pay  was  granted  by  the  board,  and  that  on 
September  24,  1901,  he  tendered  his  resignation  as  a  member 
of  the  police  department,  which  was  accepted  ^'to  take  effect 
from ."  On  November  22,  1901,  the  plaintiff  was  ad- 
judged to  be  insane  by  the  superior  court  of  said  city  and 
county,  and  committed  to  the  care  of  the  Napa  State  Hos- 
pital, where  he  remained  as  a  patient  and  an  inmate  until 
November  16,  1902,  when  he  was  released  on  leave  of  absence 
in  care  of  his  brother,  George  H.  Enorp.  Thereupon  plain- 
tiff returned  to  San  Francisco,  where  he  resided  with  his 
brother  until  May  24,  1904,  when  he  in  person  applied  for 
and  procured  from  the  medical  superintendent  of  the  Napa 
State  Hospital  a  certificate  discharging  him  from  the  custody 
and  control  of  said  institution  upon  the  ground  of  his  mental 
recovery.  Thereafter,  on  October  24,  1911,  he  petitioned  the 
superior  court  of  the  city  and  county  of  San  Francisco  for 
an  order  restoring  him  to  capacity  pursuant  to  the  provisions 
of  section  1766  of  the  Code  of  Civil  Procedure,  and  the  court 
made  the  order.  The  trial  court  in  its  findings  of  fact, 
among  other  things,  found  that  plaintiff's  resignation  as  a 
member  of  the  police  department  was  tendered  by  him  and 
accepted  by  the  board  of  police  commissioners  on  September 
24,  1901,  and  that  his  cause  of  action  for  reinstatement  was, 
as  pleaded  in  the  answer  of  the  defendants,  barred  by  the 
provisions  of  sections  338  and  343  of  the  Code  of  CivU 
Procedure  and  the  laches  of  the  plaintiff. 

The  latter,  we  think,  is  fully  sustained  by  the  evidence. 
The  action  was  not  instituted  until  March  26,  1912,  some 
seven  years  and  eight  months  after  the  date  of  the  medical 
superintendent's  certificate  finally  discharging  the  plaintiff 
from  the  custody  and  control  of  the  state  as  recovered.    That 
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date,  in  our  opinion^  must  be  taken  as  the  time  when  the 
plaintiff  was  restored  to  capacity,  rather  than  October  24^ 
1911,  the  date  of  the  decree  of  the  superior  court  which  purw 
ported  to  judicially  determine  his  restoration  to  capacity. 
The  plaintiff's  petition  to  be  restored  to  capacity,  which  was 
the  basis  of  the  decree  of  the  superior  court,  did  not  aver 
that  he  had  been  under  guardianship  by  virtue  of  the  provi* 
sions  of  sections  1763  and  1764  of  the  Code  of  Civil  Proce- 
dure, at  the  time  of  his  commitment  for  insanity  to  the  state 
hospital;  and  consequently  the  superior  court  had  no  juris- 
diction to  hear  and  determine  the  question  of  the  plaintiff's 
mental  capacity.  Such  jurisdiction,  in  the  absence  of  guard- 
ianship proceedings,  was  vested  exclusively  in  the  officers 
of  the  state  hospital  (KeUogg  v.  Cochran,  87  Cal.  192,  [12 
L.  B.  A.  104,  25  Pac.  677]),  and  therefore  the  plaintiff's  dis- 
charge from  the  hospital  upon  the  ground  of  his  recovery 
was  an  adjudication  by  competent  autiiority  that  he  was  sane 
on  the  day  and  date  of  his  discharge.  (Kellogg  v.  Cochran, 
87  Cal.  192,  [12  L.  R.  A.  104,  25  Pac.  677].)  The  case  of 
Aldrich  v.  Barton,  153  Cal.  488,  [95  Pac.  900]  has  no  appli- 
cation  to  the  facts  of  the  present  case.  There  the  patient 
had  been  away  from  the  state  hospital  for  many  years,  claim- 
ing all  the  while,  without  opposition  from  the  officers  of  the 
hospital,  to  have  been  discharged  and  at  liberty  under  a  pur- 
ported order  of  discharge;  and  the  supreme  court  held  that 
under  those  circumstances  the  officers  of  the  state  hospital 
lost  the  custody  and  control  of  the  patient,  and  were  there- 
fore ousted  of  jurisdiction  to  make  a  second  certificate  of 
discharge.  That  case  recognizes  the  right  of  the  medical  su- 
perintendent of  a  state  hospital  to  release  a  patient  on  parole ; 
and  that  is  precisely  what  was  done  in  the  present  case. 
During  bis  leave  of  absence  the  plaintiff  was  constructively 
in  the  custody  and  under  the  control  of  the  state ;  and  it  was 
not  essential  to  the  exercise  of  jurisdiction  to  discharge  the 
plaintiff  that  he  should  have  been  actually  confined  in  the 
state  hospital  at  the  time  the  certificate  of  discharge  was  ap- 
plied for  and  granted.  (People  v.  Oeiger,  116  Cal.  440,  [48 
Pac.  389].)  The  certificate  of  discharge  dated  May  24,  1904, 
was  at  least  prima  facie  proof  of  the  plaintiff's  restoration 
to  capacity  upon  that  date  (Aldrich  v.  Barton,  153  Cal.  488, 
[95  Pac^  900] ),  and  nothing  appearing  to  the  contrary,  the 
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presumption  must  prevail  that  he  was  then  and  ever  since 
has  been  sane. 

It  is  not  disputed  that  the  plaintiff's  purported  resignation 
as  a  member  of  the  police  department  was  accepted  and  dealt 
with  by  the  board  of  police  commissioners  upon  the  theory 
that  it  took  effect  immediately,  notwithstanding  the  fact  that 
the  records  of  the  commission  show  that  it  was  to  take  effect 
at  a  time  not  specified.  In  short,  it  is  not  disputed  that  the 
plaintiff  was  ousted  from  his  position  as  a  police  oflBcer  by 
the  board  on  September  24,  1901,  the  date  of  his  purported 
resignation ;  that  being  so,  his  cause  of  action  for  reinstate- 
ment accrued  upon  that  date;  and  giving  him  credit  for  the 
time  during  which  he  was  under  the  disability  of  insanity, 
the  statute,  in  our  opinion,  commenced  to  run  against  his 
cause  of  action  upon  May  24,  1904,  the  date  of  his  restora- 
tion to  capacity,  as  shown  prima  facie  by  the  medical  super- 
intendent's certificate  of  discharge,  and  consequently  his 
cause  of  action  was  barred  by  the  statute  of  limitations. 
(Code  Civ.  Proc,  sees.  352,  338,  343;  Farrdl  v.  Board  of  Po- 
lice Commrs.,  1  Cal.  App.  5,  [81  Pac.  674] ;  Jones  v.  Board 
of  Police  Commrs.,  141  Cal.  96,  [74  Pac.  696] ;  Dodge  v. 
Board  of  Police  Commrs.,  1  Cal.  App.  608,  [82  Pac.  699].) 

It  was  not  contended  upon  behalf  of  the  plaintiff  in  the 
court  below,  nor  is  it  contended  here,  that  he  did  not  have 
knowledge  of  the  fact  that  his  purported  resignation  was 
accepted  and  treated  as  having  gone  into  effect  as  of  the  date 
of  its  tender ;  and  his  only  excuse  for  not  sooner  instituting 
his  action  is  that  he  could  not  do  so  until  he  had  been  re- 
stored to  capacity  by  the  decree  of  the  superior  court.  But 
such  decree,  as  has  been  pointed  out,  was,  under  the  facts  of 
the  present  case,  neither  a  necessary  nor  a  valid  adjudication 
of  his  competency,  and  consequently  will  not  avail  to  toll  the 
statute  of  limitations,  nor  relieve  him  from  the  penalty  of 
his  undoubted  laches  in  instituting  the  action. 

We  need  not  concern  ourselves  with  the  question  as  to 
whether  or  not  the  evidence  sustains  the  finding  that  the 
plaintiff  did  in  fact  tender  his  resignation,  and  that  the  same 
was  accepted  and  took  effect  immediately,  for  the  fact  still 
remains  that  the  plaintiff,  under  and  by  virtue  of  his  pur- 
ported resignation  and  its  acceptance,  ceased  to  be  a  member 
of  the  department  from  the  date  thereof;  and  even  if  it  be 
conceded  that  he  was  thereby  wrongfully  deprived  of  his 
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office,  the  finding  upon  the  statute  of  limitations  and  the 
laches  of  the  plaintiff  being  supported  by  the  evidence,  it 
alone  will  suffice  to  support  the  judgment. 

This  disposes  of  all  of  the  points  presented  in  the  appeal 
which  we  deem  worthy  of  discussion. 

The  judgment  and  order  are  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  27,  1916. 


[Ciy.  No.  2006.    Seeond  AppeUata  District.— September  28,  1916.] 

F.  P.  COPP,  Eespondent,  v.  GUARANTY  OIL  COMPANY 
(a  Corporation),  Appellant. 

Pbomissobt  Note— Dxvault  in  Intkrest — Exebcisb  or  Option— Tbn- 
DSB — CoNiUGTiNO  EviDXNCE — ApPEAU — In  an  action  to  recover  on 
a  promisBoiy  note,  which  contained  a  provision  that  if  interest 
payments  were  not  made  when  dne,  the  whole  sum  of  principal  and 
interest  should  become  immediately  due  and  payable  at  the  option 
of  the  holder,  the  finding  of  the  trial  court,  on  conflicting  evidence, 
that  the  option  to  mature  the  note  had  been  exercised  prior  to  the 
aUeged  tender  of  the  overdue  interest  is  eondusive  upon  the  appel- 
late eourt. 

Id.— Agreement  not  to  Sell  Note— KxEPmo  or  Pledged  Stock 
Available  roB  Voting  Pubposes — Bight  or  Payee  Atteb  Dbt 
rAULT. — An  agreement  made  at  the  time  of  the  execution  of  a  note 
and  as  a  part  of  the  consideration  therefor  that  the  payee  would 
not  negotiate  or  sell  or  allow  the  note  to  go  out  of  his  possession 
other  than  to  deposit  it  in  a  bank  until  the  same  became  due,  and 
that  he  would  keep  certain  stock  delivered  to  the  payee  as  collateral 
security  at  all  times  available,  so  that  the  maker  of  the  note  could 
use  or  vote  the  stock  in  any  stockholder's  meeting  of  the  corpora- 
tion, is  not  to  be  construed  as  an  agreement  which  would  hinder 
the  payee  from  transferring  the  note  after  default  had  been  made 
in  the  payment  of  interest,  or  for  the  purpose  of  collecting  the 
debt 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
Fred  H.  Taft,  Judge. 

The  faots  are  stated  in  the  opinion  of  the  court. 

Weaver,  McCracken  &  McEee,  for  Appellant. 

Clair  S.  Tappan,  for  Respondent. 

JAMES,  J. — ^This  action  was  brought  upon  a  promissory 
note  executed  by  the  defendant.  Plaintiff  had  judgment, 
and  a  motion  made  by  the  defendant  for  a  new  trial  was  de- 
nied. The  appeal  is  taken  from  the  judgment  and  also  from 
the  order  denying  the  motion. 

The  promissory  note,  which  evidenced  an  indebtedness  of 
fourteen  thousand  one  hundred  dollars,  was  dated  at  Los 
Angeles,  June  14,  1911,  and  made  payable  "on  or  before 
two  years  after  date."  It  contained  a  provision  that  if  in- 
terest payments  were  not  made  when  due,  "then  the  whole 
sum  of  principal  and  interest  shall  become  immediately  due 
and  payable  at  the  option  of  the  holder."  In  December, 
1911,  an  installment  of  interest  became  due,  and  it  was  be- 
cause of  default  in  the  payment  of  this  interest  that  the 
plaintiff  declared  an  option  to  mature  the  full  amount  of  the 
note.  On  the  29th  of  January,  1912,  written  notice  was 
given  to  the  defendant  company  of  this  election  on  the  part 
of  the  plaintiff  and  this  action  was  shortly  thereafter  brought. 
The  payee  of  the  note  was  W.  H.  Puller,  who,  after  the  De- 
cember interest  payment  became  due,  indorsed  the  note  to 
this  plaintiff.  As  collateral  security  there  was  delivered  to 
the  payee  with  the  note  and  afterward  transferred  to  his  in- 
dorsee thirty  thousand  shares  of  the  Lucky  Boy  Oil  Company 
stock.  In  the  answer  of  the  defendant  issue  was  raised  as 
to  the  matter  of  the  note  being  indorsed  to  this  plaintiff,  and 
it  was  denied  that  any  default  had  been  committed  in  the 
matter  of  the  payment  of  interest  at  the  time  of  the  alleged 
election  of  the  plaintiff  to  declare  the  whole  amount  of  prin- 
cipal and  interest  due.  In  the  separate  defense,  more  par- 
ticular reference  to  which  will  be  hereinafter  made,  one  of 
the  allegations  was  that  before  the  original  payee  had  in- 
dorsed the  note  to  plaintiff,  tender  had  been  made  to  such 
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payee  of  the  amount  of  interest  due  on  the  note,  together 
with  compound  interest,  all  of  which  the  payee  refused  to  ac- 
cept. It  appeared  in  evidence  that  prior  to  the  time  this 
action  was  brought,  the  representative  of  defendant  called 
upon  the  attorney  for  this  plaintiff  and  made  request  to  be 
allowed  to  pay  the  interest,  both  simple  and  compound,  which 
had  then  accrued;  that  the  attorney  for  plaintiflE  informed 
such  representative  of  defendant  that  he  had  no  authority 
to  accept  anything  except  the  full  amount  of  principal  and 
interest.  There  was  a  conflict  in  the  testimony  as  to  when 
this  conversation  was  had.  Two  witnesses  for  the  defendant 
testified  that  it  occurred  on  the  twelfth  day  of  January,  1912 
(this  action  having  been  commenced  early  in  March  of  the 
same  year).  There  was  no  dispute  in  the  evidence  showing 
that  on  the  twenty-ninth  day  of  January,  1912,  a  letter  was 
written  by  the  attorney  for  this  plaintiff  to  the  defendant, 
notifying  defendant  of  the  election  of  the  plaintiff  to  declare 
the  whole  amount  of  the  note,  both  principal  and  interest, 
due  on  account  of  the  default  in  the  payment  of  the  install- 
ment of  interest  which  had  become  due  in  December,  1911. 
The  attorney  for  the  plaintiff  testified  that  the  conversation 
had  with  the  representatives  of  defendant,  wherein  an  offer 
was  made  to  pay  overdue  interest,  occurred  after  the  dispatch 
and  receipt  by  them  of  the  letter  wherein  the  option  was  ex- 
ercised to  mature  the  note.  In  the  presence  of  this  conflict 
in  the  testimony,  the  findings  of  the  trial  court  wherein  they 
are  adverse  to  the  appellant's  contention  as  to  that  matter 
must  be  sustained.  We  find  in  the  transcript  the  record  of 
statements  made  by  the  learned  trial  judge,  wherein  it  was 
suggested  as  the  view  of  the  court  that  it  was  immaterial  as 
to  whether  any  tender  of  interest  was  made  before  or  after 
the  receipt  of  the  written  notice  of  election  to  mature  the 
note,  because,  as  stated  by  the  judge,  when  the  parties  ap- 
peared at  the  oflSce  of  plaintiff's  attorney  they  were  told  that 
the  attorney  had  no  authority  except  to  collect  the  full 
amount  of  the  note.  The  trial  judge  declared  that  such  a 
statement  made  under  such  circumstances  was  sufficient  to 
mature  the  note  and  to  show  an  election  on  the  part  of  the 
plaintiff  so  to  do,  and  that  any  offer  then  made  by  the  de- 
fendant to  pay  the  interest  then  owing  was  ineffectual.  We 
are  hardly  prepared  to  agree  with  the  trial  judge  in  this 
view,  but  we  cannot  disturb  the  judgment  because  of  such 
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erroneous  conclusion,  for  the  reason  that  the  findings  as  made 
cover  the  issues  presented  and  declare  that  no  tender  as  al- 
leged was  ever  made.  The  trial  court  received  all  of  the 
evidence  touching  the  matter  of  this  tender;  so  there  was  no 
ruling  adverse  to  appellant  by  which  it  was  prevented  from 
showing  the  facts  according  to  its  contention.  It  may  have 
been  that,  with  all  of  the  evidence  before  him,  the  trial  judge 
in  making  up  the  findings  reconsidered  the  passing  conclu- 
sion made  by  him  in  the  course  of  the  trial  and  determined 
that  the  tender,  if  made,  was  made  as  the  testimony  intro- 
duced on  the  part  of  plaintiff  showed,  to  wit,  after  the  re- 
ceipt by  the  appellant  of  the  letter  of  January  29th  notifying 
it  of  the  election  of  plaintiff  to  collect  the  entire  amount  of 
principal  and  interest. 

There  are  other  matters  alleged  in  the  special  defense  set 
up  in  the  answer  as  to  all  of  which  the  trial  judge  refused  to 
hear  any  testimony.  Appellant  very  earnestly  contends  that 
such  special  matters  constituted  good  defenses  and  that  it 
should  have  been  allowed  to  make  proof  of  them.  We  quote 
the  material  portion  of  the  answer  setting  up  the  matters 
adverted  to: 

**That  at  the  time  of  the  making  and  delivering  of  said 
promissory  note  by  the  defendant,  the  said  W.  H.  Fuller 
agreed  as  a  part  of  the  consideration  thereof  that  he  would 
not  negotiate  or  sell  or  allow  said  note  to  go  out  of  his  pos- 
session other  than  to  deposit  it  in  the  IHrst  National  Bank  of 
Los  Angeles  until  the  same  became  due  and  that  he  would 
keep  the  said  certificates  of  stock  for  the  30,000  shares  of 
stodc  in  the  Lucky  Boy  Oil  Company  at  all  times  available 
so  that  the  defendant  could  use  or  vote  them  in  any  stock- 
holders' meeting  of  the  Lucky  Boy  Oil  Company;  that  at  the 
time  of  the  making  and  executing  of  said  note,  the  said  de- 
fendant was  the  owner  of  a  certain  large  portion  of  the 
capital  stock  of  said  Lucky  Boy  Oil  Company ;  that  the  stock 
owned  by  the  defendant  and  the  said  30,000  shares  owned  by 
the  said  W.  H.  Puller  constituted  more  than  a  majority 
of  the  issued  stock  of  said  Lucky  Boy  Oil  Company,  and  that 
the  defendant  purchased  said  30,000  shares  of  stock  from 
said  W.  H.  Puller  for  the  purptise  of  giving  to  it,  the  defend- 
ant, the  stock  control  of  said  Lucky  Boy  Oil  Company ;  that 
at  the  time  of  said  contract,  the  said  W.  H.  Fuller  well  knew 
such  fact  and  then  and  there  well  knew  that  the  said  Quar- 
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ant7  Oil  Company  was  purchasing  said  30,000  shares  of  stock 
for  the  sole  purpose  of  acquiring  a  majority  of  the  stock  of 
said  Lucky  Boy  Oil  Company ;  that  said  Lucky  Boy  Oil  Com- 
pany is  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  territory  (now  state)  of  Arizona, 
and  that  said  W.  H.  Fuller  had  been  for  many  years  the  at^ 
tomey  of  said  company ;  that  at  the  time  of  the  making  and 
executing  of  the  note  mentioned  in  the  complaint  of  the 
plaintiff,  the  said  W.  H.  Puller  was  a  member  of  the  board 
of  directors  of  the  defendant  company;  that  at  the  time  the 
defendant  executed  and  delivered  said  note  and  acquired 
said  30,000  shares  of  stock,  the  said  W.  H.  Puller  repre- 
sented and  stated  to  the  defendant  that  no  more  stock  could 
be  issued  from  the  treasury  of  the  Lucky  Boy  Oil  Company  ; 
that  said  Guaranty  Oil  Company  believed  said  statement  of 
said  W.  H.  Puller  and  relied  upon  the  same,  and  would  not 
have  purchased  said  stock  if  it  had  not  believed  that  said 
statement  was  true  and  correct,  and  the  said  representation 
of  the  said  W.  H.  Puller  was  the  inducement  which  caused 
said  Guaranty  Oil  Company  to  purchase  said  stock  and  to 
give  said  note;  that  after  the  said  W.  H.  Puller  had  made 
said  representations,  this  defendant  discovered  that  the  same 
were  false  and  untrue,  and  that  said  Lucky  Boy  Oil  Com- 
pany did  have  the  right  and  authority  to  issue  and  sell  other 
stock  out  of  its  treasury  other  than  the  issued  and  outstand- 
ing stock  at  the  time  of  the  execution  and  delivery  of  said 
note ;  that  said  Guaranty  Oil  Company  did  not  know  that  it 
did  not  have  such  right  until  long  after  the  execution  and 
delivery  of  said  note ;  that  after  said  transaction,  said  Lucky 
Boy  Oil  Company  did  issue  and  sell  other  stock  out  of  its 
treasury,  whereby  the  defendant  was  deprived  of  the  control, 
or  the  right  to  control,  the  corporate  affairs  of  said  Lucky 
Boy  Oil  Company ;  that  said  defendant  attempted  by  a  legal 
proceeding  to  have  the  issue  of  stock  by  said  Lucky  Boy  Oil 
Company  cancelled  and  set  aside  but  was  unable  to  procure 
the  same ;  that  thereafter  the  said  W.  H.  Puller,  in  violation 
of  his  agreement  not  to  negotiate  or  sell  or  allow  said  note 
or  said  stock  of  said  Lucky  Boy  Oil  Company  to  go  out  of 
his  hands,  as  the  defendant  is  informed  and  believes,  and  on 
such  information  and  belief  alleges,  to  make  it  appear  that 
the  said  P.  P.  Copp  was  a  bona  fide  holder  of  said  note  for 
value,    caused    said    pretended    endorsement    to    be    made 
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thereon,  assigning  and  negotiating  said  note  to  the  said  plain- 
tiff, whereas  in  truth  and  in  fact,  as  the  defendant  is  in- 
formed and  believes,  and  on  such  information  and  belief 
alleges,  to  make  it  appear  that  the  said  F.  F.  Copp  was  a 
bona  fide  holder  of  said  note  for  valae,  caused  said  pretended 
indorsement  to  be  made  thereon,  assigning  and  negotiating 
said  note  to  the  said  plaintiff,  whereas  in  truth  and  in  fact, 
as  the  defendant  is  informed  and  believes,  and  on  such  in- 
formation and  belief  alleges,  said  endorsement  was  made 
without  any  consideration  whatever;  that  it  appears  on  the 
face  of  said  note  that  the  same  is  non-negotiable,  and  that 
thereupon  the  said  plaintiff,  if  she  ever  acquired  any  inter- 
est or  any  right  to  sue  upon  said  note  took  it  subject  to  the 
aforesaid  defenses  existing  between  the  defendant  and  said 
W.  H.  Fuller/' 

It  may  be  conceded  in  discussing  the  propositions  to  follow 
that  any  defenses  which  the  maker  of  the  note  might  have 
urged  against  its  payee  were  equally  available  aa  against  this 
plaintiff.  The  note  was  non-negotiable  in  form.  {Smiley 
V.  Watson,  23  Cal.  App.  409,  [138  Pac.  367].)  We  think, 
however,  that  none  of  the  special  matters  set  up  in  the  an- 
swer, as  we  have  quoted  them,  would  constitute  a  defense  in 
this  action.  Ab  to  the  alleged  agreement  on  Fuller's  part 
not  to  negotiate  or  sell  the  note  or  allow  it  to  go  out  of  his 
possession,  and  that  he  would  keep  the  certificates  of  stock 
available  for  use,  this  should  not  be  construed  as  an  agree- 
ment which  would  hinder  him  from  transferring  it  after 
default  had  been  made  in  the  payment  of  interest.  There 
is  no  allegation  that  the  thirty  thousand  shares  of  stock  of 
the  Lucky  Boy  Oil  Company  were  not  at  all  times  available 
for  the  defendant's  use  in  the  stockholders'  meetings.  As 
to  the  alleged  representation  by  Fuller  that  no  more  stock 
could  be  issued  from  the  treasury  of  the  Lucky  Boy  Oil  Com- 
pany, it  does  not  appear  from  the  allegations  that  such 
statement  was  more  than  an  opinion  of  the  said  Fuller,  or 
that  he  made  the  statement  with  intent  to  deceive  or  with 
the  knowledge  that  it  was  untrue.  It  appears  in  the  same 
allegations  of  the  answer  that  the  defendant  itself  was  the 
holder  of  a  large  number  of  shares  in  the  Lucky  Boy  Oil 
Company,  and  presumptively  as  such  stockholder  it  would 
have  knowledge  or  the  means  of  readily  ascertaining  the  fact 
as  to  the  condition  of  any  stock  that  remained  in  the  treas- 
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ary  of  the  corporation.  All  of  the  alleged  errors  predicated 
upon  the  refusal  of  the  court  to  hear  testimony  offered  by 
the  defendant  related  to  the  special  matters  set  up  in  this 
answer,  and,  in  the  view  we  take  of  the  case,  were  without 
prejudice  to  the  appellant.  The  findings  in  their  general 
form  cover  the  issues  presented,  and  there  is  some  evidence 
to  be  found  in  the  record  to  sustain  the  determination  of 
the  trial  judge  aa  to  the  facts. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  26,  1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  November  27,  1916. 


[Civ.  No.  1^90.    Second  Appellate  District. — September  28,  1916.] 

NEWHALL  LAND  AND  FARMING  COMPANY  (a  Cor- 
poration).  Respondent,  v.  JULIETTE  A.  BURNS  et  al., 
Appellants. 

TSNDOB  AND  PUBOHASER — ^EXTENSION  OF  TiMB  OF  PAYMENT  OF  INSTALL- 
MENT OF   PUBGHASB   MONBY— CONSTBUCTION   OF   AOBEEMBNT— TiMB 

▲B  OF  THE  Essence  of  the  Contract  Included. — ^Where  an  agree- 
ment extending  the  time  for  making  payment  of  an  installment  of 
the  purchase  price  of  real  property  expressly  provided  that  the  agree- 
ment was  "subject  to  all  of  the  terms,  covenants,  and  conditions" 
of  the  original  contract  of  sale,  such  provision  had  the  effect  of 
carrying  into  such  agreement  aU  of  the  terms  and  conditions  of  the 
original  contract,  including  the  provision  that  time  wsa  of  the  es- 
sence of  the  contract,  and  no  express  declaration  in  such  agree- 
ment to  that  effect  was  essential. 

Id. — Default— Termination  of  Bights  of  Vendees. — ^Under  the  terms 
of  such  an  extension  agreement,  the  default  in  making  the  payment 
at  the  time  therein  provided,  unexcused  and  not  waived,  ipso  facto 
terminated  the  rights  of  the  vendees  under  the  original  contract. 

ID^— Acts  of  Vendees  After  Default — Bight  to  Declare  Time  of 
Essence  not  Waived. — The  right  to  declare  time  of  the  essence  of 
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aneh  eontraet  after  default  in  making  payment  is  not  waived  by  the 
Tender  in  thereafter  making  no  protest  against  the  efforts  of  the 
Tendees  to  sell  the  property  and  in  the  making  of  Borveys,  where 
the  contract  contained  no  requirements  that  the  vendees  should  per- 
form such  acts. 
Id. — Tendeb  of  Deed — ^When  Unneoessaet. — ^Where  under  the  terms 
of  such  a  contract  the  deed  to  the  property  had  been  delivered  to  a 
third  party  with  instructions  to  deliver  to  the  grantees  upon  pay- 
ment of  the  price,  no  further  tender  of  the  deed  was  necessary  to 
declare  a  forfeiture  upon  default  of  the  vendeea. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

(John  C.  Miles,  for  Appellants. 

Campbell  &  Moore,  for  Bespondent. 

SHAW,  J. — ^Defendants  prosecute  this  appeal  from  a  judg- 
ment entered  in  favor  of  plaintiff  quieting  its  title  to  certain 
lands  described  in  the  complaint,  and  likewise  appeal  from 
an  order  of  court  denying  their  motion  for  a  new  trial  of 
said  action. 

Defendants  base  their  claim  to  an  interest  in  the  lands 
upon  two  contracts  alleged  to  have  been  executed  by  plain- 
tiff, the  first  of  which  was  dated  January  31,  1912,  whereby 
plaintiff,  for  a  consideration  of  seven  hundred  and  fifty 
thousand  dollars,  to  be  paid  as  therein  stipulated,  agreed  to 
sell  and  defendant  Burns  and  one  B.  E.  Muncy  agreed  to 
purchase  the  property  in  question.  At  the  time  of  the  mak- 
ing of  this  contract  there  was  paid  to  the  plaintiff  the  sum 
of  five  thousand  dollars,  and  the  agreement  was  placed  in 
escrow  with  the  Citizens'  National  Bank  of  Los  Angeles,  ''to 
be  delivered  only  in  the  event  of  the  payment  of  the  sum 
of  forty-five  thousand  dollars  ($45,000)  on  or  before  May 
1st,  1912."  Bums  and  Muncy  failed  to  pay  this  forty-five 
thousand  dollars,  and  on  April  29,  1912,  they,  with  plaintiff, 
executed  an  agreement  reciting  the  fact  that  the  contract 
was  not  to  be  delivered  except  upon  the  payment  of  forty- 
five  thousand  dollars  on  or  before  May  1,  1912,  which  pay- 
ment they  were  unable  to  make,  and  agreed  in  writing  that 
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such  contract  should  be  canceled  and  annulled,  and  that 
Bums  and  Muncy  waived  all  claims  to  or  interest  in  said 
agreement,  and  consented  to  the  forfeiture  of  said  sum  of 
five  thousand  dollars  paid  by  them  to  plaintiff. 

As  found  by  the  court  upon  ample  evidence,  no  fraud  or 
duress  entered  into  the  execution  of  this  latter  agreement 
for  the  cancellation  of  the  contract  and  forfeiture  of  the  five 
thousand  dollars  paid  thereon;  and  hence  this  contract  may 
be  eliminated  from  further  consideration. 

Thereafter,  on  May  2,  1912,  a  contract  similar  in  terms 
and  conditions  between  plaintiff  and  defendant  Burns  alone 
was  prepared,  wherein  plaintiff  agreed  to  sell  and  Bums 
agreed  to  purchase  the  property  in  question  for  the  sum  of 
seven  hundred  and  forty-five  thousand  dollars,  payable  as 
follows:  ** Forty-five  Thousand  Dollars  ($45,000)  on  or  be- 
fore June  1st,  1912,  at  the  Citizens'  National  Bank  of  Los 
Angeles,  with  which  this  agreement  is  deposited  in  escrow, 
to  be  by  said  bank  delivered  to  the  party  of  the  second  part 
upon  receipt  of  said  payment";  the  contract  further  speci- 
fying the  time  for  the  payment  of  other  stipulated  install- 
ments of  the  purchase  price  covering  the  whole  thereof. 
This  contract  provided:  **That  time  is  hereby  made  the 
essence  of  this  agreement,  and  of  each  and  every  one  of  the 
covenants,  terms  and  conditions  hereof,  .  .  .  That  any  neg- 
lect, failure,  or  default  in  making  any  one  or  more  of  the 
payments  of  principal  or  interest  hereinbefore  provided  for, 
or  in  complying  with  any  of  the  other  covenants,  terms,  or 
conditions  of  this  agreement,  at  the  time  or  times  and  in  the 
manner  hereinbefore  specified,  or  at  the  expiration  of  any 
extension  thereof  in  writing  made  by  the  party  of  the  first 
part,  or  any  violation  of  any  of  such  covenants,  terms,  or 
conditions,  upon  the  part  of  the  said  party  of  the  second 
part,  shall,  at  the  option  of  the  party  of  the  first  part,  cause 
a  forfeiture  of  all  of  the  rights,  privileges  and  interests  of 
the  said  party  of  the  second  part  under  this  agreement." 
Bums  made  default  in  the  payment  of  the  forty-five  thou- 
sand dollars  so  stipulated  to  be  paid  on  or  before  June  1, 
1912,  and  upon  payment  of  which  the  escrow  holder  was  to 
deliver  said  contract  to  her.  Whereupon,  on  June  1,  1912, 
in  consideration  of  the  payment  of  $750,  plaintiff  in  writ- 
ing agreed  **to  extend  the  time  for  the  payment  of  the  sum 
of  forty-five  thousand  dollars  ($45,000)  due  and  payable  on 
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this  day  to  July  1st,  1912,  subject  to  all  of  the  terms,  cove- 
nants and  conditions  of  the  agreement  between  the  parties 
hereto  bearing  date  of  2nd  day  of  May,  1912,  a  copy  of  which 
is  deposited  with  the  Citizens'  National  Bank  of  Los  Angeles 
in  escrow  to  be  delivered  to  the  party  of  the  second  part  upon 
the  payment  of  said  sum  of  forty-five  thousand  dollars 
($45,000)."  Defendant  again  made  default  in  the  payment 
of  the  forty-five  thousand  dollars,  time  for  the  making  of 
which  was  so  extended  to  July  1, 1912.  It  appears  that  after 
July  1,  1912,  there  were  some  negotiations  between  plaintiff 
and  defendant  Burns,  as  a  result  of  which  defendants  claim 
a  verbal  extension  of  time  to  July  15,  1912,  was  given  within 
which  to  pay  the  forty-five  thousand  dollars.  As  to  this 
claim,  however,  upon  suflScient  evidence,  the  court  found  ad- 
versely to  defendants.  Not  only  does  the  claim  rest  upon  an 
oral  alteration  of  the  terms  of  a  written  contract  (if  there 
was  one),  but  there  was  no  consideration  for  such  alleged 
extension. 

The  chief  contention  of  appellants  is  that  the  written  in- 
strument whereby  defendants  were  given  until  July  1st 
within  which  to  pay  the  forty-five  thousand  dollars  so  stipu- 
lated in  the  contract  to  be  paid  June  1st,  and  upon  the  mak- 
ing of  which  the  contract  was  to  be  delivered  to  defendant 
Burns,  did  not  in  express  terms  provide  that  time  should  be 
made  the  essence  of  said  agreement  for  the  extension  of  time 
of  payment.  The  original  contract,  dated  May  2,  1912,  did 
in  the  strongest  terms  provide  that  time  should  be  the  essence 
thereof,  and  the  agreement  providing  for  the  extension  ex- 
pressly provided  that  such  agreement  was  ''subject  to  all  of 
the  terms,  covenants  and  conditions  of  the  agreement  be- 
tween the  parties  hereto  bearing  date  of  2nd  day  of  May, 
1912."  The  sole  purpose  of  the  latter  agreement  was  to  ex- 
tend the  time  as  stated  for  the  payment  of  the  sum  of  forty- 
five  thousand  dollars,  and  to  this  extent  only  was  the  contract 
modified.  Clearly,  the  effect  of  the  language  last  quoted  was 
to  carry  into  the  agreement  for  the  extension  all  of  the  terms 
and  provisions  of  the  contract  to  which  it  related.  When 
defendants  failed  to  make  the  payment  within  the  time  so 
extended,  the  position  of  the  parties  was  identically  the  same 
as  though  such  contract  providino^  for  the  extension  had 
never  been  executed.  This  bcinor  true,  and  conceding  that 
instead  of  the  contract  being  placed  in  escrow  to  be  deliv* 
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ered  to  Bums  only  upon  payment  of  forty-five  thousand  dol- 
lars by  July  1st  it  had  been  actually  delivered  to  her,  a  case 
is  presented  as  to  which  the  language  used  by  the  supreme 
court  in  Glock  v.  Eowwrd  etc.  Co.,  123  Cal.  1,  [69  Am.  St. 
Rep.  17,  73  L.  R.  A.  199,  55  Pac.  713],  is  applicable.  De- 
fendants' right  to  an  interest  in  the  land  was  only  such  as 
the  contract  gave,  and  it  gave  no  right  save  and  except  upon 
compliance  with  the  conditions  contained  therein.  No  notice 
wajs  required  to  terminate  defendants'  rights  under  the  con- 
tract (see  Commercial  Bank  y.  Welden,  148  Cal.  601,  [84 
Pac.  171]),  but  their  default  on  July  1,  1912,  in  making  the 
payment  of  forty-five  thousand  dollars,  unexcused  and  not 
waived,  ipso  facto  terminated  all  rights  they  might  have  ac- 
quired by  compliance  with  such  provision.  {Champion  Gold 
Min,  Co.  V.  Champion  Mines,  164  Cal.  205,  [128  Pac.  315].) 
Appellants,  however,  claim  that  plaintiff  in  allowing  the 
defendants  to  proceed  under  the  contract  after  the  fifteenth 
day  of  July,  1912,  made  the  conditions  of  the  original  con- 
tract mutual  and  dependent,  by  reason  of  which  fact  plaintiff 
waived  its  right  to  declare  time  of  the  essence  of  the  con- 
tract. In  support  of  this  contention  appellants  cite  authori- 
ties to  the  effect  that  where  the  contract  requires  a  party  to 
do  certain  acts  in  the  performance  of  which  he  has  made 
default  but  afterward  performs  the  acts,  which  performance 
is  accepted  by  the  other  party,  such  acceptance  constitutes 
a  waiver  as  to  time.  {Howard  v.  Thompson  Lumber  Co.,  106 
Ky.  566,  [50  S.  W.  1092] ;  Smith  v.  Sanitary  District,  108  111. 
App.  69.)  The  acts  done  by  defendants  and  as  to  which 
plaintiff  entered  no  protest  were  efforts  to  sell  the  land  and 
the  alleged  making  of  surveys,  acts  not  called  for  by  the 
contract,  and  in  the  doing  of  which  plaintiff  had  no  interest, 
since  there  was  no  provision  in  the  contract  requiring  them 
to  sell  the  land  or  make  surveys.  The  only  acts  pursuant 
to  the  terms  of  the  contract  the  performance  of  which,  if 
accepted  by  plaintiff,  would  have  constituted  a  waiver  as  to 
time  would  have  been  the  performance  of  the  covenants  con- 
tained in  the  contract,  none  of  which,  as  shown  by  the  evi- 
dence, was  performed  by  defendants.  If  after  making  de- 
fault defendants  had  tendered  the  forty-five  thousand  dollars 
and  plaintiff  had  accepted  the  same,  clearly  it  would  have 
constituted  a  waiver  under  which,  notwithstanding  the  fact 
said  sum  had  not  been  paid  as  stipulated,  defendants  would 
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have  been  entitled  to  delivery  of  the  contract,  and  the  per- 
formance of  other  covenants  therein  as  stipulated  would 
have  entitled  them  to  performance  on  the  part  of  the 
plaintiff. 

It  is  further  claimed  that  plaintiff,  in  order  to  have  placed 
the  defendants  in  default,  should  have  tendered  a  deed  before 
declaring  a  forfeiture,  in  support  of  which  Cleary  v.  Folger, 
84  Cal.  316,  [18  Am.  St.  Rep.  187,  24  Pac.  280],  is  cited.  It 
appears  from  the  contract  that  as  payments  were  made  to 
the  Citizens'  National  Bank  deeds  to  specified  parts  of  the 
property  were  to  be  delivered  to  defendants,  one  of  which 
deeds,  as  provided  in  the  contract,  to  a  piece  of  land  desig- 
nated as  Tract  A,  was  to  be  delivered,  together  with  the  con- 
tract, upon  the  payment  of  the  forty-five  thousand  dollars. 
This  deed  was  deposited  with  the  Citizens'  National  Bank 
in  escrow,  to  be  delivered  by  said  bank  to  defendant  Burns 
with  the  contract  upon  payment  of  said  sum.  Since  the 
deed  was  signed  and  left  with  the  bank  to  be  delivered  to 
defendants  upon  payment  of  the  amount,  no  further  tender 
was  necessary.  Hence,  assuming  a  fact  not  true,  that  the 
contract  was  at  the  time  of  its  date  delivered  to  defendant 
Bums,  and  assuming  further  that  there  was  a  consideration 
for  its  execution,  nevertheless,  since  any  rights  thereunder 
depended  upon  her  paying  the  sum  of  forty-five  thousand 
dollars  on  or  before  July  1st,  she,  by  making  default  in  said 
payment,  lost  all  right  to  enforce  the  contract  against  plain- 
tiff. {Olock  V.  Howard  etc.  Co.,  123  Cal.  1,  [69  Am.  St.  Rep. 
17,  43  L.  R.  A.  199,  55  Pac.  713],  and  Champion  Gold  Min. 
Co.  V.  Champion  Mines,  164  Cal.  205,  [128  Pac.  315].) 

Moreover,  the  fact  that  the  contract  was  never  delivered 
is  fatal  to  the  assertion  not  only  of  any  claim  of  interest  in 
the  land  on  the  part  of  defendants,  but  as  well  to  any  right 
to  recover  the  five  thousand  dollars  so  paid  at  the  time  of  the 
making  of  the  first  contract,  January  31,  1912,  or  the  recov- 
ery of  the  $750  paid  for  an  extension  of  time  within  which, 
as  provided  in  the  second  contract,  to  pay  the  forty-five  thou- 
sand dollars.  Defendants  allege  in  their  answer  that  the 
contract  was  executed,  and  this  is  true  in  the  sense  only  that 
it  was  signed  by  the  plaintiff;  but  according  to  its  express 
terms,  i^  was  not  to  be  delivered,  but  deposited  in  escrow 
until  July  1st,  when,  if  Burns  paid  the  forty-five  thousand 
dollars,  the  escrow  holder  was  instructed  to  deliver  it  to  de- 
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fendant.  In  other  words,  the  effect  of  the  transaction  was, 
at  most,  for  a  consideration  of  five  thousand  dollars,  to  give 
defendants  an  option  to  acquire  a  contract  for  the  purchase 
of  the  land  upon  the  terms  and  conditions  contained  therein, 
upon  payment  of  forty-five  thousand  dollars  by  July  1,  1912. 
They  neglected  and  failed  to  exercise  such  option  by  paying 
the  forty-five  thousand  dollars  by  July  1,  1912,  and  hence 
the  contract  was  never  delivered. 

The  appeal  is  without  merit,  and  the  judgment  and  order 
are  afSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  1574.    Third  Appellate  District.— September  28,  1916.] 

SLAMA  TIRE  PROTECTOR  CO.  (a  Corporation),  Appel- 
lant, V.  0.  A.  RITCHIE  et  al..  Copartners,  Respond* 
ents. 

Contract  roa  Pubghass  and  Salb  ov  Tibs  Pboteotobs— Relationship 

CbEATSD  —  UNCEBTAINTT    OF    CONTRACT  —  FINDINGS    CONCLUSIVE. — 

Upon  an  appeal  taken  from  the  judgment  in  favor  of  the  defend- 
ants in  an  action  to  recover  an  alleged  balance  due  on  account  of 
a  certain  quantity  of  tire  protectors  shipped  to  them  by  the  plain- 
tiff, where  the  single  question  presented  by  the  appeal  is  whether 
the  contract  upon  which  the  action  was  founded  was  one  whereby 
the  plaintiff  agreed  to  sell  and  the  defendants  agreed  to  buy  the 
protectors  at  the  prices  and  upon  the  conditions  specified  in  the 
contract,  or  was  one  whereby  the  plaintiff  agreed  to  ship  or  make 
consignments  of  the  protectors  to  the  defendants  upon  the  under- 
standing or  condition  that  the  protectors  to  be  so  shipped  or  con- 
signed should  be  paid  for  only  when  they  were  sold  by  the  defend- 
ants, and  the  contract  upon  its  face  is  ambiguous  and  uncertain  as 
to  the  nature  of  the  relation  which  the  parties  intended  thereby  to 
establish  between  themselves,  the  finding  of  the  trial  court  will  not 
be  disturbed. 
Id. — Relationship  Created  by  Contractt— Uncertainty — Constbuo- 
TioN  of  Tbial  Ootjbt— Appeal. — V^ere  a  writing  is  so  character- 
ized by  ambiguity  and  uncertainty  as  to  the  nature  of  the  relation 
which  the  parties  intended  thereby  to  create  between  themselves 
that  either  of  the  two  constructions  of  the  contract  urged  by  the 
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respective  parties  might  upon  reasons  equaHy  cogent  be  sustainedi 
it  is  not  within  the  proper  or  legal  functions  of  a  court  of  reriew 
to  declare  that  the  construction  given  the  writing  bj  the  trial  court 
should  be  rejected  and  supplanted  by  the  other  eonstruction  of 
which  the  instrument  is  susceptible. 

Id. — Natuim  of  Tbanbaotion — Unosrtaintt  of  Odnteaot — Question 
OF  Fact. — Where  the  contract  is  uncertain  or  not  clear  as  to  its 
purpose  and  effect,  the  question  whether  the  transaction  of  which 
it  purports  to  be  the  evidence  is  a  sale  or  a  bailment  is  to  be  deter- 
mined from  all  the  circumstances  giving  rise  to  it,  and  on  con- 
flicting evidence  a  question  of  fact  is  presented  for  the  jury's 
determination. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County,  and  from  an  order  denying  a  new  triaL  M.  L. 
Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ifiller  ft  Miller,  for  Appellant. 

H.  Scott  Jacobs,  and  H.  P.  Brown,  for  Respondents. 

HART,  J. — This  appeal  is  by  the  plaintiff  from  the  judg- 
ment and  the  order  denying  it  a  new  trial. 

The  controversy  arises  out  of  a  contract  entered  into  be- 
tween the  plaintiff  and  the  defendants,  as  copartners,  at 
Kansas  City,  Missouri,  on  the  eighth  day  of  October,  1910. 
Said  contract  is  made  a  part  of  the  complaint. 

The  plaintiff  is  a  corporation  organized  under  the  laws  of 
the  state  of  Nebraska. 

The  defendants,  at  the  time  of  the  making  of  the  contract 
mentioned,  were  copartners,  doing  business  in  the  city  of  Sac- 
ramento, under  the  firm  name  of  Ritchie  &  Heriot. 

The  single  question  presented  by  this  appeal  is  whether  the 
contract  upon  which  the  action  is  founded  was  one  whereby 
the  plaintiff  agreed  to  sell  and  the  defendants  agreed  to  pur- 
chase certain  tire  protectors  at  the  prices  and  upon  the  condi- 
tions therein  specified,  or  was  one  whereby  the  plaintiff  agreed 
to  ship  or  make  consignments  of  the  tire  protectors  to  the  de- 
fendants upon  the  understanding  or  condition  that  the  pro- 
tectors to  be  so  shipped  or  consigned  should  be  paid  for  only 
when  they  were  sold  by  the  defendants ;  or,  to  put  the  propo- 
sition in  another  form,  it  is,  whether  the  parties  to  the  con- 
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tract  intended  it  to  operate  only  to  create  between  them  the 
relation  of  principal  and  agent  or  that  of  creditor  and 
debtor,  or,  in  other  words,  whether  the  delivery  of  the  goods 
to  the  defendants  was  intended  by  the  agreement  to  consti- 
tute an  absolute  sale  thereof.  The  proposition  thus  stated 
calls  for  a  construction  of  said  contract,  or,  what  practically 
amounts  to  the  same  thing,  involves  the  question  whether  the 
court's  findings,  which  necessarily  involve  and  exemplify  its 
construction  of  the  contract,  derive  sufficient  support  from 
the  evidence. 
The  contract  in  full  reads  as  follows: 

"AGREEMENTS. 

"Made  this  eighth  day  of  October,  1910,  by  and  between 
Slama  Tire  Protector  Company,  Kansas  City,  Mi^sQuri, 
known  as  the  party  of  the  first  part  and  Ritchie  and  Heriot 
of  Sacramento,  California,  known  as  party  of  the  second 
part,  witnesscth: 

"That  whereas.  Party  of  the  first  part  is  engaged  in  selling 
Tire  Protectors,  known  as  Slama  Tire  Protector,  which  pro- 
duct is  protected  by  various  letters  patent  of  the  United 
States  of  America,  and 

"Whereas,  the  party  of  the  second  part  is  desirous  of  pur- 
chasing and  selling  said  Protectors  in  the  States  of  Washing- 
ton, Oregon,  California,  Arizona  and  Nevada. 

"Whereas,  the  party  of  the  first  part  is  willing  to  permit 
party  of  the  second  part  to  sell  said  protectors  in  accordance 
with  terms  mentioned  herein. 

"Now,  therefore,  In  consideration  of  the  premises  and  of 
One  Dollar  by  each  of  the  parties  hereto,  the  other  in  hand 
paid,  receipt  whereof  is  hereby  acknowleged,  said  parties  do 
covenant  and  agree  to  and  with  each  other  as  follows : 

"1.  The  parties  of  the  second  part  agree  to  purchase  from 
said  first  party  a  total  of  five  hundred  pair  of  above  referred 
protectors  for  each  year  of  this  contract  to  be  taken  either  on 
or  before  expiration  of  each  year  of  contract  and  such  quan- 
tity that  is  purchased  over  the  stipulated  amount  can  be 
applied  toward  total  purchases  of  next  succeeding  year's 
purchases. 

"2.  Said  second  party  agrees  that  they  will  not  sell  any  of 
said  protectors  at  less  than  the  established  list  prices  at- 
tached herewith,  marked  Exhibit  A,  when  selling  to  the  con- 
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sumer  nor  allow  any  of  their  sub-agents  to  violate  this 
agreement. 

"3.  The  second  party  agrees  to  spend  the  sum  of  Two 
Thousand  Dollars  ($2,000.00)  annually  during  the  life  of  con- 
tract towards  advertising  said  protectors  in  manner  they  see 
fit  for  the  benefit  of  the  sale  of  such  protectors  and  all  ex- 
penditures for  such  advertising  to  be  reported  by  verified 
statements  to  said  first  party.  It  is  also  understood  that  any 
amount  spent  over  and  above  this  sum,  can  be  applied  toward 
making  total  of  the  amount  to  be  spent  during  the  life  oi 
this  contract. 

"4.  The  party  of  the  first  part  agrees  to  furnish  party  of 
the  second  part  such  quantities  of  circular  matter  with  the 
said  second  party's  name  printed  thereon  at  any  time  they 
are  requested  to  do  so  and  in  such  quantities  as  will  be  neces- 
sary for  the  second  party  to  properly  circularize  the  territory 
covered  and  allotted  to  said  second  party. 

"5.  The  said  party  of  the  first  part  agrees  to  turn  over  all 
inquiries,  orders  and  business  coming  from  the  territory  or 
states  specified  herein. 

*'6.  Said  first  party  agrees  to  supply  a  sufficient  stock  of 
said  protectors  to  meet  all  reasonable  demand  to  said  second 
party  and  a  report  of  stock  on  hand  is  to  be  made  the  first 
day  of  each  month  to  said  first  party  by  said  second  party. 
All  goods  taken  from  such  stock  to  be  paid  for  as  provided 
hereinafter.  New  and  unused  protectors  are  only  to  be  con- 
sidered as  stock  on  hand.  All  stock  on  hand  to  be  kept  fully 
insured,  and  all  freight  and  storage  charges  to  be  paid  by 
second  party  and  in  the  event  of  any  of  said  goods  being 
returned  for  any  reason,  freight  is  to  be  prepaid  back  to  the 
factory. 

*'7.  The  price  to  be  paid  to  first  party  for  such  protectors 
as  they  shall  purchase  will  be  list  price  as  per  Exhibit  A. 
attached  herewith,  less  discount  of  30  per  cent  therefrom 
with  an  additional  discount  of  5  per  cent  for  cash,  payable 
the  tenth  of  each  month  of  net  cash,  if  paid  at  the  end  of 
each  month.  If  the  said  second  party  shall  comply  with  all 
the  terms  and  conditions  of  this  contract  and  as  soon  as  the 
total  purchases  paid  for,  amount  to  two  hundred  fifty  pair 
(250)  then  the  said  first  party  will  allow  an  additional  dis- 
count of  5  per  cent  from  all  protectors  purchased.  Should 
these  same  conditions  be  complied  with  and  the  total  paid 
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for  purchases  amount  to  five  hundred  pair  (500)  then  an- 
other 5  per  cent  will  be  allowed,  thus  making  a  total  discount 
from  the  list  price  in  that  event  amount  to  30-5-5  per  cent 
and  the  extra  5  per  cent  for  cash.  In  the  event  of  the  maxi- 
mum discount  being  reached,  permission  is  given  as  a  matter 
of  convenience  to  figure  a  total  net  discount  of  40  per  cent. 

'*8.  Privilege  is  given  to  said  second  party  to  call  and  ad- 
vertise our  product  under  the  name  of  *The  Armor  Plate 
Tire  Protector/ 

*'9.  The  life  of  this  contract  shall  be  for  a  term  of  five  (5) 
years,  but  shall  not  be  assignable  by  the  party  of  the  second 
part." 

Annexed  to  the  contract  is  a  schedule  containing  a  list  of 
the  prices  which  the  defendants  were  to  pay  for  the  goods 
consigned  to  them  by  the  plaintiflP  under  the  terms  of  the 
agreement  and  for  not  less  than  which  they  were  to  sell  them 
to  the  public. 

The  complaint  avers:  *'That  under  and  pursuant  to  said 
contract  plaintiff  shipped  to  defendants  at  Sacramento,  Cali- 
fornia, at  defendants'  instance  and  request,  between  the 
eighth  day  of  October,  1910,  and  the  first  day  of  May,  1911, 
tire  protectors  of  the  value  $18,700.45,  estimated  at  the  price 
provided  for  in  said  contract;  that,  as  plaintiff  is  informed 
and  believes,  and  on  such  information  and  belief  alleges,  all 
of  said  tire  protectors  so  delivered  to  defendants  as  aforesaid 
have  been  sold  by  defendants." 

It  is  alleged  that  of  the  sum  above  mentioned  there  has 
been  paid  by  the  defendants  to  the  plaintiff  the  sum  of 
$2,741.75,  only,  and  that  there  is  consequently  due  the  latter 
from  the  former  the  sum  of  $15,958.70. 

A  general  demurrer  to  the  complaint  having  been  over- 
ruled, the  defendant  Ritchie  answered. 

The  answer  admits  the  making  of  the  contract  mentioned 
in  the  complaint;  admits  the  shipment  to  the  defendants  by 
the  plaintiff  of  a  certain  quantity  of  the  protectors,  but  de- 
lies  that  they  were  of  the  value  of  $18,700.45,  averring,  how- 
tfver,  that  they  were  of  the  value  of  $28,333.45;  denies  that 
said  tire  protectors  so  delivered  to  the  defendants  have  been 
sold  by  said  defendants,  but  admits  that  of  the  protectors 
so  delivered  to  the  defendants  the  latter  have  sold  ''about 
$6,275  worth,  only,"  which  amount  it  is  alleged  has  been 
paid  to  the  plaintiff. 
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The  answer  sets  up  a  nnmber  of  special  defenses  and  coun- 
terclaims growing  out  of  alleged  breaches  of  the  agreement 
by  the  plaintiff,  said  counterclaims  amounting  in  the  aggre- 
gate to  the  sum  of  forty-two  thousand  dollars.  As  to  these, 
however,  it  may  here  be  remarked  that  the  court  found,  and 
appears  to  have  been  justified  in  so  finding,  that  the  defend- 
ant was  entitled  to  nothing  on  the  counterclaims  pleaded  by 
him.    They,  therefore,  need  not  be  further  noticed. 

It  is  further  alleged  in  the  answer  that,  after  the  contract 
in  question  was  made,  the  partnership  existing  between 
Ritchie  &  Heriot  at  the  time  of  the  execution  of  said  instru- 
ment, was,  by  the  mutual  consent  of  said  partners,  dissolved, 
and  that  the  said  contract  was  thereupon  assumed  by  the 
said  Ritchie,  *'who  continued  to  transact  the  business  there- 
tofore conducted  by  the  said  copartnership.'* 

The  court  found  that  the  pleaded  contract  was  entered  into 
between  the  parties  as  alleged  in  the  complaint;  that  the 
plaintiff  shipped  to  the  defendants  at  Sacramento  tire  pro- 
tectors of  the  value  of  $18,700.45;  that  the  defendants  did 
not  sell  all  the  protectors  so  shipped,  but  did  sell  a  portion 
thereof,  amounting  in  value  to  the  sum  of  $2,741.75 ;  that  all 
of  said  goods  were  shipped  to  and  received  by  the  defend- 
ants to  be  paid  for  when  sold,  and  not  otherwise;  that  no 
part  of  the  said  sum  of  $18,700.75,  the  value  of  the  protectors 
shipped  to  the  defendants,  has  been  paid  by  the  said  defend- 
ants, except  the  sum  of  $2,741.75,  ''but  the  court  finds  that 
it  is  not  true  that  there  is  a  balance  due  from  the  said  de- 
fendants to  plaintiff  in  the  sum  of  $15,958.70,  or  any  other 
sum." 

It  must  be  conceded  that  the  contract,  upon  its  face,  is 
rather  ambiguous  and  uncertain  as  to  the  nature  of  the  rela- 
tion which  the  parties  thereto  intended  thereby  to  establish 
between  themselves.  That  the  construction  placed  upon  it 
by  the  trial  court,  as  evidenced  by  its  findings,  is  reasonable 
and  sustainable  by  certain  language  of  the  instrument,  no 
one  reading  the  writing  will  for  an  instant  doubt.  On  the 
other  hand,  language  is  used  from  which  the  conclusion  might 
justly  be  justified  that  the  intention  was  that,  while  the  de- 
fendants were  to  enjoy  the  exclusive  right  and  privilege  of 
selling  the  tire  protectors  within  the  territory  designated  in 
the  contract,  they  were,  nevertheless,  to  be  required  to  pur- 
chase the  goods  outright  from  the  plaintiff  on  the  terms  and 
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conditions  of  the  agreement,  and  that  each  order  or  shipment 
was  to  constitute  an  absolute  sale. 

The  preamble  to  the  contract  contains  the  declaration  that 
"  the  party  of  the  first  part  is  willing  to  permit  party  of  second 
part  to  $eU  said  protectors  in  accordance  with  the  terms  men- 
tioned herein.''  Among  the  terms  of  the  contract  is  a  pro- 
vision that  the  prices  at  which  the  defendants  are  to  sell  the 
article  must  not  be  less  than  the  established  prices  indicated 
in  the  schedule  attached  to  the  contract  exhibiting  a  list  of 
prices,  "nor  allow  any  of  their  subagenis  to  violate  this 
agreement."  This  language,  viewed  by  the  light  of  that  of 
the  preamble  above  referred  to,  appears  to  make  it  very  clear 
that  the  intention  was  that  the  defendants  were  by  the  con- 
tract to  act  as  mere  selling  agents  of  the  plaintiff.  As  coun- 
sel for  the  defendant  well  suggest:  "The  idea  of  subagents 
must  presuppose  an  agent.  .  .  .  There  could  be  no  reason  for 
the  expression,  'subagent,'  unless  the  parties  had  in  mind  that 
the  second  parties  were  the  agent  of  the  first  party  in  the 
matter  of  the  distribution  of  these  protectors." 

Again,  the  third  paragraph  of  the  contract  binds  the  de- 
fendants to  the  obligation  of  expending  the  sum  of  two  thou- 
sand dollars  each  year  during  the  life  of  the  contract  for  the 
purpose  of  advertising  the  protectors  and  to  render  to  the 
plaintiff  a  verified  statement  of  expenditures  for  such  pur- 
pose. Such  a  provision  is  a  most  unusual  one  in  a  contract 
providing  for  the  absolute  or  unconditional  sale  of  a  com- 
modity. If  the  contract  was  intended  as  one  for  the  absolute 
sale  of  the  article  at  the  prices  specified  therein,  is  it  reason- 
able to  suppose  that  the  defendants  would  have  bound  them- 
selves for  a  period  of  five  years  to  the  expenditure  of  such  a 
large  sum  each  year  of  the  five  for  such  a  purpose  t  Indeed, 
if  it  had  been  intended  as  such  a  contract,  is  it  reasonably  to 
be  supposed  that  the  plaintiff,  having  received  its  price  for 
its  goods,  would  have  exacted  such  an  agreement  from  the 
purchaser  t  The  burden  imposed  by  said  provision  as  a  con- 
dition upon  which  a  party  might  acquire  the  rights  and  au- 
thority of  a  selling  agent  for  another  would  not  be,  per  se, 
an  unreasonable  one;  for,  as  counsel  for  the  defendant  sug- 
gest, the  clause  may  the  more  reasonably  be  construed  as  in- 
volving an  agreement  on  the  part  of  the  defendants  to  ex- 
pend the  amount  required  for  advertising  as  a  bonus  for  the 
ri(;:ht  and  privilege  of  acting  as  the  selling  or  distributing 
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agents  of  the  plaintiff  within  the  designated  territory.  Then 
there  is  the  clause  whereby  it  is  covenanted  that  the  plain- 
tiff will  supply  the  defendants  with  a  sufficient  '^  stock  of 
said  protectors  to  meet  all  reasonable  demands/'  the  defend- 
ants to  report  to  the  plaintiff  on  the  first  day  of  each  month 
the  amount  of  stock  on  hand.  Said  clause  further  provides 
that  the  defendants  were  to  keep  the  stock  on  hand  fully 
insured.  Such  conditions  as  these  are  rarely  to  be  found  in 
a  contract  of  sale,  but  are  peculiarly  appropriate  to  a  bail- 
ment or  some  other  transaction  by  which  it  is  not  intended 
that  the  consignee  of  the  goods  shall  acquire  title  thereto. 

Thus  we  could  proceed  and  point  out  other  language  of 
the  contract  which,  taken  alone  or  viewed  in  connection  with 
the  provisions  of  the  instrument  above  referred  to,  clearly 
implies  that  the  contract  was  intended  to  establish  the  rela- 
tion of  principal  and  agents  between  the  parties  and  not  in- 
tended as  a  contract  for  the  sale  of  the  goods;  but  it  is  un- 
necessary further  to  examine  the  contract  for  this  purpose. 
The  instrument  is  presented  herein  in  full,  and  there  can  be 
no  difficulty  in  observing  from  its  language  that  the  conclu- 
sion arrived  at  by  the  court  below  as  to  its  legal  nature, 
scope,  and  effect  involves  a  reasonable  view  of  the  language 
of  the  writing. 

We  do  not  say  that  the  provisions  of  the  contract  above 
specifically  adverted  to  are  wholly  inconsistent  with  the  the- 
ory that  the  transaction  was  intended  as  a  contract  of  sale. 
What  we  do  say  is  that  the  provisions  are  perfectly  consis* 
tent  with  a  contract  creating  an  agency.  Indeed,  as  de- 
clared, some  of  them  are  very  rarely  to  be  found  incorpo- 
rated into  a  contract  for  the  absolute  or  unconditional  sale 
of  goods.  And  it  should  further  be  noted  that  the  plaintiff 
appears  to  have  proceeded  in  this  action  upon  the  theory 
that  the  transaction  involved  only  a  conditional  sale  of 
the  protectors  to  the  defendants.  The  complaint  alleges, 
upon  the  information  and  belief  of  the  plaintiff,  that  all  of 
the  protectors  shipped  to  the  defendants  had  been  sold  by 
the  latter.  If  the  transaction  was  in  fact  an  absolute  sale 
of  the  goods,  why  such  an  allegation  in  the  complaint?  What 
material  difference  could  it  make  to  the  plaintiff  whether  the 
goods  were  or  were  not  sold  by  the  defendants  if,  in  truth, 
the  sale  was  absolute  and  title  to  the  goods  passed  to  the  de- 
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fendantsf  The  averment  is  obvioiusly  wholly  inconsistent 
with  the  theory  of  an  absolute  or  unconditional  sale. 

As  suggested,  however,  it  muf^t  be  admitted  that  the  con- 
tract contains  some  language  which,  if  considered  by  itself 
or  without  reference  to  or  consideration  of  other  language  of 
the  instrument,  might  warrant  the  construction  to  which  the 
writing  is  subjected  by  the  plaintiff,  viz.,  that  it  involves  an 
agreement  for  the  absolute  sale  of  the  tire  protectors  to  the 
defendants.  Indeed,  it  may  justly  be  assumed  to  be  true 
that  the  instrument  is  so  characterized  by  ambiguity  and  un- 
certainly as  to  the  nature  of  the  relation  which  the  parties 
intended  thereby  to  create  between  themselves  that  either  of 
the  two  constructions  of  the  contract  urged  by  the  respective 
parties  might,  upon  reasons  equally  cogent,  be  sustained. 
The  question,  therefore,  then  arises,  assuming,  of  course,  that 
no  competent  testimony  extrinsic  to  the  writing  itself  reflect- 
ing light  upon  the  real  intention  of  the  parties  has  been  re- 
ceived :  Is  it,  in  such  a  situation,  within  the  proper  or  legal 
functions  of  a  court  of  review  to  declare  that  the  construc- 
tion given  the  writing  by  the  trial  court  should  be  rejected 
and  supplanted  by  the  other  construction  of  which  the  in- 
strument is  susceptible  f  Manifestly,  no  reason  can  be  con- 
ceived which  would  support  an  aflSrmative  reply  to  that  ques- 
tion. The  appeal  court  could  not  adopt  such  a  course  in  such 
a  case  without  resorting  to  the  exercise  of  arbitrary  power. 
So,  if  there  were  no  other  evidence  in  this  record  but  the 
instrument  itself  which  throws  or  tends  to  throw  any  light 
on  the  relation  which  the  parties  by  the  contract  intended 
to  establish  between  themselves,  we  would  feel  constrained 
— ^indeed,  it  would  be  our  duty — ^to  uphold  the  construction 
given  the  contract  by  the  trial  court,  as  evidenced  by  its 
findings. 

But  there  was  introduced  and  received  in  the  case  some 
evidence  extrinsic  to  the  instrument  itself  which  we  think 
tends  to  support  the  trial  court's  construction.  After  the 
contract  was  made  and  a  large  stock  of  protectors  had  been 
shipped  to  the  defendants,  considerable  correspondence  by 
mail  was  carried  on  between  the  parties.  Some  of  these  let- 
ters were  introduced  in  evidence.  Excerpts  from  a  few  will 
be  sufficient  to  indicate  that  the  plaintiff  understood  the  con- 
tract to  call  for  a  payment  for  the  goods  shipped  to  the 
defendants  only  when  the  latter  sold  the  same. 
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In  one  of  the  plaintiff's  letters  to  the  defendants  the  fol- 
lowing language  was  used:  **It  is  also  much  to  be  regretted 
to  note  the  exceptional  dry  weather  California  is  experien- 
cing, especially  this  being  your  first  year  with  the  Protectors 
and  as  you  say,  so  much  depends  upon  the  weather  in  your 
section  of  the  country.  No  doubt,  however,  when  the  rains 
do  start,  you  will  make  up  for  lost  time,  which  is  surely 
hoped  for,  as  you  know  by  my  previous  letters  that  this 
amount  of  stock  we  have  with  you,  has  put  us  in  a  rather 
tight  financial  circumstances  and  caused  us  to  borrow  money 
from  the  banks  in  order  to  meet  our  own  obligations  which 
were  necessarily  increased  on  account  of  the  anticipated  busi- 
ness from  you.  We  really  realize  your  condition  on  account 
of  the  weather  and  have  enough  faith  in  you  to  know  that 
if  the  business  is  to  be  had,  you  will  get  it.  All  we  want  is 
that  you  play  the  game  square  and  you  will  find  us  easy 
people  to  get  along  with.'* 

In  the  same  letter  reference  is  made  to  a  proposition  by  the 
defendants  to  sell  a  portion  of  their  temtory  to  a  Mr.  Kaar 
for  the  sum  of  one  thousand  dollars,  and  the  plaintiff  wrote : 
**We  were  very  much  interested,  however,  in  noting  your 
proposition  to  Mr.  Kaar  and  would  like  to  know  just  what 
territory  you  intended  turning  over  to  him  for  this  amount 
and  also  your  reason  for  making  a  proposition  of  this  kind. 
We  were  wondering  if  you  are  getting  dissatisfied  with  the 
proposition  or  thought  that  Salt  Lake  City  was  a  little  out 
of  your  territory.'* 

Again,  the  following  letter,  under  date  of  February  24, 
1911,  was  addressed  by  the  plaintiff  to  the  defendants:  '*We 
hardly  know  how  to  express  ourselves  in  replying  to  your 
telegram  in  which  you  inform  us  that  you  have  not  sold  any 
protectors  for  two  months,  and  in  this  telegram  you  say  there 
is  none  to  make  this  month.  We,  of  course,  realize  the  dry 
weather  had  something  to  do  with  the  sales  falling  off,  but 
when  they  are  reduced  from  what  they  were  to  absolutely 
nothing,  we  cannot  help  but  think  something  is  wrong,  and 
you  in  our  position  would,  of  course,  think  likewise. 

**We  have  treated  you  absolutely  square  in  all  of  our  deal- 
ings with  you  and  expect  the  same  from  you.  //  it  is  your 
intention  to  discontinvre  handling  our  protectors  we  fvish  you 
would  say  so  at  once  and  return  what  new  unused  stock  you 
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Tiave  on  Tiand  hy  prepaid  freighi  and  remit  for  the  balance 
due  us  as  per  our  agreement. 

''Stock  that  has  been  put  to  use  is  not  retnmable." 

It  is  not  necessary  to  enter  herein  upon  an  analytical  ex- 
amination of  the  above  letters  to  show  that  their  language 
clearly  implies  the  relation  of  principal  and  agent  between 
the  parties.  The  letters  sufficiently  speak  for  themselves  in 
that  respect. 

Other  letters  passing  between  the  parties  were  introduced 
in  evidence.  In  the  place  of  presenting  herein  extracts  there- 
from, it  is  sufficient  to  say  that  said  letters  contained  lan- 
guage clearly  indicating  that  both  parties  to  the  contract 
understood  the  agreement  to  have  been  intended,  not  as  a 
contract  for  the  absolute  sale  of  the  goods,  but  merely  to  vest 
in  the  defendants  the  authority  of  agents  in  the  sale  of  said 
goods  within  the  several  states  named. 

Many  other  significant  considerations  revealed  by  the  cor- 
respondence between  the  parties  might  be  mentioned,  all 
tending  to  support  the  theory  that  the  contract  was  intended 
as,  and  in  fact  was,  a  contract  of  agency,  or,  at  the  most,  a 
conditional  sale,  the  protectors  consigned  to  the  defendants 
to  be  paid  for  only  when  the  goods  consigned  to  the  defend- 
ants were  sold  by  them. 

In  addition  to  the  foregoing  considerations,  the  statements 
rendered  to  the  defendants  by  the  plaintiff  of  protectors 
shipped  to  the  former  may  be  referred  to  as  indicating  the 
view  the  plaintiff  had  of  the  character  or  nature  of  the  con- 
tract. These  statements  were  uniformly  marked  *' consign- 
ment," and  from  this  fact  it  is  reasonably  inferable  that  the 
plaintiff  regarded  the  shipments  under  the  contract  as  mere 
consignments  and  not  as  a  delivery  on  the  sale  of  the  goods. 

Our  conclusion  is,  from  all  the  facts  and  circumstances  of 
the  transaction  involved  here,  as  disclosed  by  the  contract  it- 
self and  other  documentary  proofs,  that  the  court's  findings 
are  sufficiently  supported;  that,  under  the  terms  of  the  con- 
tract, as  it  is  warrantably  construed  by  the  court,  there  could 
not  be  a  completed  sale  until  the  defendants  sold  the  goods 
to  third  parties.  Until  that  occurred,  the  consignee  was  un- 
der no  obligation  to  pay  the  listed  prices  therefor,  and  could 
have  been  compelled  to  surrender  the  goods  to  the  consignor 
upon  demand.  {Vermont  Marble  Co.  v.  Brow,  109  Cal.  236, 
[50  Am.  St.  Eep.  37,  41  Pac.  1031].) 
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It  is  true,  as  the  authorities  declare,  "the  distinction  be- 
tween agency  contracts  creating  bailments  and  contracts  of 
sale  is  not  always  clear,  .  •  .  and  in  some  cases  a  contract 
may  be  construed  as  creating  merely  an  agency  as  between 
the  parties  where,  as  between  the  parties  and  a  third  person, 
it  might  be  given  the  effect  of  a  sale."  (6  Corpus  Juris, 
p.  1091.)  There  is  no  question  of  the  rights  of  third  persons 
involved  in  the  transaction  with  which  we  are  presently 
concerned. 

After  all,  however,  where  the  contract  is  uncertain  or  not 
clear  as  to  its  purpose  and  effect,  the  question  whether  the 
transaction  of  which  it  purports  to  be  the  evidence  is  a  sale  or 
a  bailment  is  to  be  determined  from  all  the  circumstances  giv- 
ing rise  to  it,  and,  on  conflicting  evidence,  a  question  of  fact 
is  presented  for  the  jury's  determination.  (6  Corpus  Juris, 
p.  1087.) 

But  counsel  for  the  plaintiff  contend  that  the  "terms  of 
selling  these  goods  were  to  be  determined  by  the  defendant, 
and  that  he  agreed  to  pay  a  fixed  price  for  the  goods,"  and 
declare  that  therefore  the  case  here  comes  within  the  rule 
that  where  the  consignee  or  factor  is  to  sell  upon  terms  fixed 
by  himself,  and  is  bound  to  pay  to  the  consignor  a  fixed  price, 
the  contract  is  one  of  sale.  (21  Am.  &  Eng.  Ency.  of  Law, 
p.  520.)  The  contract  here,  however,  expressly  provides,  as 
will  be  observed  from  a  perusal  of  it,  that  the  "second  party 
agreeis  that  they  will  not  sell  any  of  said  protectors  at  less 
than  the  established  list  prices  attached  herewith,  marked 
Exhibit  A,  when  selling  to  the  consumer,  nor  allow  any  of 
their  sub-agents  to  violate  this  agreement."  Thus  it  is 
plainly  manifest  that  the  defendants  were  not  at  liberty 
under  the  contract  to  fix  their  own  minimum  prices  in  selling 
the  goods,  but  were  to  be  governed  in  that  respect  entirely 
by  the  prices  fixed  by  the  consignor — ^the  plaintiff  itself. 

We  have  neither  been  shown  nor  found  a  substantial  rea- 
son for  declaring  that  the  trial  court's  construction  of  the 
contract  is  erroneous,  and  the  judgment  and  the  order  are 
accordingly  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[CiT.  No.  1570.    Third  Appellata  Distriet^September  28,  1916.] 

J.  H.  THOMPSON,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY  et  al.,  Defendants;  SOUTHERN  PACIFIC 
COMPANY,  Appellant 

NioLxoENOi — CoLusiON  AT  Baiuioad  Cbossing — Obstbuctions — FAUt 
URB  TO  Stop  and  Listen — Contbibutobt  Nbguoence.— In  an  ac- 
tion for  damages  for  personal  Injuries  reoeiyed  from  a  collision  be- 
tween an  automobile  driven  hj  the  plaintiif  and  a  freight  train  of 
the  defendant  at  a  grade  crossing  on  a  public  highway,  the  plain- 
tiff is  guilty  of  such  contributory  negligence  as  to  preclude  recov- 
ery, where  it  is  shown  by  his  own  testimony  that  the  view  of 
approaching  trains  at  the  place  of  the  accident  was  obstructed  by 
a  dense  growth  of  sunflowers  and  weeds,  which  was  well  known  to 
the  plaintiif,  and  that  he  did  not,  upon  approaching  the  crossing 
and  while  within  the  lines  of  the  right  of  way  of  the  railroad  com- 
pany, stop  his  machine,  or  look  or  listen  for  an  approaching  train. 

Id. — Obstructed  View  at  Ckossmos — Duty  of  TBAVEutBS.^While  it 
is  true  that  the  rule  requiring  the  traveler  to  $top  at  railroad  cross- 
ings and  look  and  listen  for  approaching  trains  is  not  an  absolute 
one,  yet  if  the  view  is  obstructed  he  must  place  himself  in  a 
position  where  he  can  use  his  faculties  of  observation  to  advantage. 

Id. — Laox  of  Neouoxnob  of  Teain  Opebatives — ^Bioht  to  Assume — 
Ebboneous  Instbuotion. — ^An  instruction  advising  the  jury  that 
the  plaintiff  had  the  right  to  assume  that  the  defendant's  em- 
ployees would  observe  the  law  requiring  them  to  ring  the  bell  and 
sound  the  whistle  when  approaching  the  crossing  is  erroneous. 

Id. — Action  Against  Railboad  Oompant  and  Tbain  Operatives — 
Judgment  Ezonebatino  Agents — Acquittal  of  Oompany.— In 
such  an  action,  where  recovery  is  sought  against  the  railroad  com- 
pany and  its  servants,  based  upon  the  acts  of  the  latter  in  running 
the  train  at  a  high  rate  of  speed  without  sounding  any  warning  of 
its  approach,  an  acquittal  of  the  latter  of  negligence  is  an  acquittal 
of  the  company. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial. 
W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Power  &  McFadzean,  for  Appellant 

Alfred  Daggett,  Lamberson,  Burke  &  Lamberson,  and  J.  A. 
Chase^  for  Bespondent 
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BURNETT,  J. — It  is  conceded  by  respondent  that  appel- 
lant has  made  a  fair  statement  of  the  facts  and  we  may, 
therefore,  substantially  adopt  the  same.  The  action  is  for 
personal  injuries  to  plaintiff,  resulting  from  a  collision  be- 
tween an  automobile  driven  by  him  and  a  freight  train  of 
appellant.  The  collision  occurred  July  18,  1912,  about  4 
o'clock  P.  M.,  at  a  grade  crossing  of  a  public  hij^hwny.  The 
crossing  is  located  about  one  mile  south  of  Dirrnba.  in  the 
county  of  Tulare,  and  the  train  was,  at  the  time  of  the  acci- 
dent, in  charge  of  defendant  Keith,  as  engineer,  and  defcinl- 
ant  Rhone,  as  conductor.  Defendant  Waller  was  the  fire- 
man. Appellant  and  its  trainmen  were  jointly  charged  with 
negligence. 

The  amended  complaint  in  substance  allej?es  that  border- 
ing the  public  highway  on  which  the  accident  occurred  on 
the  south,  and  adjoining  the  railroad  right  of  way  on  the 
west,  there  was  at  the  time  of  the  accident,  and  for  a  loii^ 
time  prior  thereto  had  been,  an  orchard  belonp:ing  to  one 
Weddle;  that  the  defendants  had  negligently  permitted  to 
grow  up  and  mature  on  said  right  of  way  where  the  same 
crosses  the  public  highway  a  dense  growth  of  sunflowers  and 
weeds ;  that  the  vegetation  had  grown  to  such  height  that  a 
person  traveling  in  a  vehicle  in  an  easterly  direction  along 
the  highway  across  the  railroad  right  of  way  could  not  see 
the  railroad  track  or  a  locomotive  engine  or  a  train  of  cars 
upon  it  for  any  distance  when  looking  in  a  southeasterly 
direction,  until  he  reached  a  point  near  and  almost  immedi- 
ately upon  the  railroad  track;  that  the  train  of  cars  which 
collided  with  plaintiff's  automobile  was  traveling  upon  its 
track  from  the  southeast  to  the  northwest;  that  at  the  time 
of  the  accident,  the  plaintiff,  who  was  traveling  along  said 
highway  in  an  easterly  direction,  brought  his  machine  down 
to  a  slow  gait  at  a  point  about  one  hundred  and  twenty  yards 
west  of  the  crossing,  moved  slowly  toward  the  crossing,  and 
looked  for  an  approaching  train;  that  because  of  the  pres- 
ence of  the  fruit  trees  in  the  Weddle  orchard,  and  the  sun- 
flowers and  weeds  on  appellant's  right  of  way,  he  did  not 
see  any  engine  or  cars  on  the  track  until  he  was  practically 
upon  the  track ;  that  before  he  got  near  the  track  he  listened, 
but  could  not  hear  any  train  approaching  the  crossing;  that 
when  he  reached  the  crossing,  defendant  and  appellant,  which 
was  operating  the  train  by  and  through  its  codefendants, 
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Eeith,  Waller,  and  Rhone,  at  a  high  rate  of  speed  and  in  a 
careless,  reckless,  and  negligent  manner,  ran  into  said  auto- 
mobile and  seriously  injured  plaintiff. 

It  is  alleged  that  the  defendants  Keith,  Waller,  and  Rhone 
did  not  have  control  over  the  train ;  that  they  omitted  to  ring 
any  bell,  sound  any  whistle,  or  give  any  warning  whatever 
as  the  train  approached  the  crossing;  that  if  defendants  had 
sounded  the  whistle  at  a  distance  of  eighty  rods  from  the 
crossing,  and  had  continued  to  ring  the  bell  or  sound  the 
whistle  from  that  point  until  th^  reached  the  crossing,  the 
plaintiff  would  have  known  of  the  approach  of  the  train,  and 
would  not  have  gone  upon  the  track  and  been  injured. 

The  answer  denied  all  the  allegations  of  the  complaint 
except  those  in  reference  to  the  corporate  capacity  of  appel- 
lant and  the  existence  of  said  orchard,  and  a£Srmatively 
alleged  that  the  train  was  carefully  and  properly  run;  that 
plaintiff  was  driving  his  automobile  at  a  speed  of  about 
thirty  miles  per  hour;  that  the  whistle  was  blown  and  the 
bell  sounded;  that  plaintiff,  as  he  approached  the  crossing, 
did  not  look  or  listen  for  an  approaching  train;  that  if  he 
had  done  so,  he  would  have  known  that  the  train  was  ap- 
proaching the  crossing,  and  that  he  was  guilty  of  contribu- 
tory negligence  which  directly  and  proximately  caused  the 
injuries.  The  jury  rendered  a  verdict  in  favor  of  plaintiff 
against  the  Southern  Pacific  Company  for  $17,946.55,  but 
against  plaintiff  as  to  said  trainmen,  Eeith,  Waller,  and 
Rhone. 

It  appears  that  plaintiff,  in  company  with  one  West  Lee, 
left  Dinuba  about  4  o'clock  in  the  afternoon  of  the  day  of 
the  accident.  In  leaving  the  town  they  crossed  the  railroad 
approximately  one-half  or  three-fourths  of  a  mile  northwest 
of  the  crossing  where  the  accident  happened,  and  proceeded 
in  a  southerly  direction  until  they  came  to  a  county  road 
leading  in  an  easterly  direction  toward  the  railway.  They 
traveled  along  this  roadway  and  in  an  easterly  direction 
until  the  automobile  collided  with  the  train.  As  they  crossed 
the  railway  in  leaving  the  town  of  Dinuba  the  witness  Lee 
looked  down  along  the  railroad  track  in  a  southeasterly  direc- 
tion toward  the  town  of  Monson  and  saw  the  smoke  of  a 
train  beyond  the  crossing  at  which  the  accident  occurred. 
Lee  and  the  plaintiff  say  that  there  was  a  rough  place  in  the 
county  road  upon  which  they  were  traveling,  about  one  hun- 
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dred  and  fifty  yards  west  of  the  crossing,  near  a  stone  cul- 
vert, and  that  plaintiff  brought  his  automobile  down  to  a 
slow  gait  and  thereafter  moved  slowly  toward  the  railroad 
crossing.  They  and  their  witnesses  testified  that  there  was 
one  row  of  tall  sunflowers  extending  along  the  south  side  of 
the  county  road  and  into  the  railroad  right  of  way,  to  within 
a  few  feet  of  the  railroad  track,  and  that  there  was  another 
row  of  tall  sunflowers  extending  southeasterly  from  the  south 
side  of  the  county  road  along  the  fence  which  separates  the 
railroad  right  of  way  from  the  Weddle  orchard.  Lee's  esti- 
mate of  the  height  of  these  sunflowers  was  six  or  seven  feet. 

The  westerly  or  southwesterly  boundary  of  the  railroad 
right  of  way  from  the  center  line  of  the  railroad  track,  meas- 
ured along  the  center  line  of  the  highway,  is  about  seventy 
feet.  Plaintiff  testified  that  as  he  approached  the  crossing  he 
looked  in  a  southeasterly  direction,  and  that  he  listened  for 
the  purpose  of  ascertaining  whether  or  not  there  was  a  train 
approaching  the  crossing,  but  that  he  did  not  see  or  hear  one. 

As  to  his  knowledge  of  conditions  at  the  crossing,  he  tes- 
tified as  follows:  "I  knew  that  trains  were  passing  up  and 
down  the  road  frequently  and  I  was  somewhat  familiar  with 
the  road.  I  do  not  know  how  often  I  have  been  over  that 
road,  but  I  believe  I  had  been  over  it  once  that  day,  and  I 
had  had  occasion  to  be  over  it  many  times  previous  to  that 
time,  but  I  went  usually  another  way  and  didn't  go  over  this 
crossing.  I  noticed  the  sunflowers,  or  other  weeds  or  wild 
oats  there  about  ten  days  before  the  accident.  At  that  time 
I  particularly  noticed  the  sunflowers  and  wild  oats,  and  this 
other  vegetation,  and  that  is  the  reason  I  approached  as  cau- 
tiously as  I  could,  and  I  knew  they  were  there  on  the  occasion 
of  making  this  approach  to  the  railroad  track  on  the  eighteenth 
day  of  July." 

As  to  his  automobile,  he  testified:  ''My  automobile  was  in 
good  condition  and  repair,  both  as  to  brakes  and  otherwisci 
and  I  could  stop  it  within  a  distance  of  three  or  four  feet  by 
applying  the  brakes.  I  could  have  stopped  it  by  the  emer- 
gency brake,  or  the  foot  brake,  or  by  lifting  my  gearing 
across  to  the  other  side  of  the  disc.  I  could  have  set  it  back 
so  that  it  would  not  have  moved  a  foot  after  that" 

As  to  his  conduct  while  within  the  railroad's  right  of  way, 
he  was  asked  this  question:  "Now,  when  you  were  approach- 
ing the  crossing,  and  while  you  were  within  the  lines  of  the 
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right  of  way  of  the  railroad  company — still  on  the  county 
road,  of  course — did  you  stop  your  machine,  or  look  or  listen 
for  an  approaching  train f  And  he  answered:  ''I  did  not. 
I  could  not  have  seen  it  if  I  did,  unless  I  got  out  of  the 
machine  and  walked  up  to  the  track."  By  this  answer  he 
showed  very  clearly,  under  the  decisions,  that  he  was  charge- 
able with  such  contributory  negligence  as  to  preclude  recov- 
ery. In  other  words,  he  did  not  exercise  that  due  care  for 
his  own  safety  which  the  law  demanded  of  him.  It  was  his 
duty  to  stop  and  look  and  listen,  at  some  point  where  such 
conduct  would  be  effective.  According  to  his  own  testimony, 
he  knew  of  the  obstructions  to  his  view.  But  if  he  had  not 
known  of  them  before,  he  certainly  observed  them  that  day 
when  he  attempted  to  see  if  any  train  was  approaching. 
Common  prudence  under  such  circumstances  would  dictate 
that  he  bring  his  machine  to  a  full  stop  before  attempting  to 
cross  the  track.  If  he  had  done  so,  he  would  undoubtedly 
have  heard  the  train  approaching.  But  to  exercise  due  care, 
under  the  situation  as  revealed  by  him.  the  consensus  of  the 
opinion  of  prudent  men  would  require  him,  if  necessary  to 
ascertain  whether  his  life  was  in  danger,  to  get  out  of  his 
machine  and  go  forward  a  few  feet  on  foot  in  order  that  the 
matter  might  be  placed  beyond  peradventure.  We  may  say, 
in  passing,  that  the  testimony  of  plaintiff  as  to  the  obstruc- 
tion of  the  view  seems  almost  incredible  in  the  light  of  the 
whole  record,  but  accepting  his  statement  as  true,  his  mis- 
fortune is  attributable  to  his  own  carelessness. 

In  Herbert  v.  Southern  Pacific  Co.,  121  Cal.  227,  [53  Pac. 
651],  it  was  said:  ''But  the  cases  arising  from  injuries  suf- 
fered at  railroad  crossings  have  been  so  numerous,  and  upon 
certain  points  there  has  been  such  absolute  accord,  that  what 
will  constitute  ordinary  care  in  such  a  case  has  been  precisely 
defined,  and  if  any  element  is  wanting,  the  courts  will  hold 
as  matter  of  law  that  the  plaintiff  has  been  guilty  of  negli- 
gence." The  rule  of  conduct  at  railroad  crossings  is  therein 
stated,  and  it  has  been  recognized  and  enforced  in  all  the 
subsequent  decisions  of  the  supreme  court. 

In  Green  v.  Southern  Cal.  By.  Co.,  138  Cal.  1,  [70  Pac. 
926],  it  was  held  that  ''as  a  general  rule,  one  approaching  a 
railroad  track  must  stop  and  listen,  and  the  only  exception 
to  such  rule  is  that  there  may  be  particular  instances  where 
the  circumstances  would  not  call  for  such  precaution."    And 
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in  the  consideration  of  the  facts  of  that  case,  it  was  said : 
''The  fact  that  they  looked  to  the  east  as  they  passed  the 
gate,  or  opening,  farther  up  the  street  as  above  noted,  which 
was  of  little  benefit  to  them,  is  no  excuse  for  not  looking  or 
listening  at  points  near  the  track,  where  such  looking  or  lis- 
tening would  have  been  effective.*' 

In  Chrissinger  v.  Southern  Pacific  Co.,  169  Cal.  619,  [149 
Pac.  175],  the  rule  is  stated  as  follows:  ''A  person  approach- 
ing a  railroad  track,  which  is  itself  a  warning  of  danger,  must 
take  advantage  of  every  reasonable  opportunily  to  look  and 
listen.  Undoubtedly,  the  question  of  contributory  negligence 
or  freedom  from  it  is  ordinarily  one  for  the  jury,  but  where, 
as  here,  the  standard  of  conduct  is  so  obvious  as  to  be  ap- 
plicable to  all  persons,  and  the  plaintiff  has  failed  to  measure 
up  to  that  standard  under  the  circumstances  shown,  he  is  not 
entitled  to  have  his  case  go  to  the  jury.'' 

In  Chriffin  v.  San  Pedro  etc.  B.  R.  Co.,  170  Cal.  772, 
[L.  B.  A.  1916A,  842,  151  Pac.  282],  after  reciting  the  facto, 
the  supreme  court  said:  ''From  these  facts  it  is  clear  that 
Mr.  Oriffin  neglected  the  simplest  and  plainest  precautions 
for  the  safety  of  himself  and  the  others  in  the  automobile. 
It  is  the  duty  of  a  traveler  on  a  highway  approaching  a  rail- 
road crossing  to  use  ordinary  care  in  selecting  a  time  and 
place  to  look  and  listen  for  coming  trains.  He  should  stop 
for  the  purpose  of  making  such  observations  when  necessary. 
It  is  his  duty  to  use  all  his  faculties,  and  it  is  not  enough  if 
he  merely  listens,  believing  that  the  people  in  charge  of  any 
approaching  engine  will  ring  a  bell  or  sound  a  whistle.  .  .  . 
He  [Mr.  Oriffin]  had  his  car  under  perfect  control.  The 
brakes  had  been  tightened  that  day.  He  was  running  at  a 
very  low  rate  of  speed,  and  it  would  have  been  easy  for  him 
to  stop  a  short  distance  beyond  the  fence  comer  at  a  place 
of  complete  safety  and  one  well  suited  to  observation.  Fail- 
ing to  do  this  amounts  to  contributory  negligence  on  his 
part."  It  may  be  said  that  Mr.  Griffin's  negligence  in  that 
case  was  no  more  manifest  than  that  of  plaintiff  in  the  case 
at  bar. 

It  is  true,  as  declared  in  the  opinions,  that  the  rule  requir- 
ing the  traveler  to  stop  is  not  an  absolute  one.  If  the  view 
is  entirdy  unobstructed,  the  traveler,  while  goin?  toward  a 
crossing,  may  see  whether  a  train  is  approaching  in  danger- 
ous proximity.    Of  course,  in  a  case  like  that  it  would  be  idle 
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to  require  the  traveler  to  stop  to  find  out  something  that  he 
can  ascertain  just  as  well  without  stopping.  He  must,  how- 
ever, avail  himself  of  the  vision,  and  if  he  is  exercising  ordi- 
nary care,  he  need  not  stop  except  to  allow  an  approaching 
train  to  pass  so  as  to  avoid  a  collision.  But  where  the  view 
is  obstructed,  he  must  place  himself  in  a  position  where  he 
can  use  his  faculties  of  observation  to  advantage.  In  such 
case  he  stops — ^not  primarily  to  avoid  a  collision— but  to 
ascertain  whether  a  collision  is  threatened.  Whereas,  if  the 
view  is  unobstructed,  if  he  stops,  it  is  to  allow  the  approach- 
ing train  to  pass. 

It  appears  entirely  clear  to  us  that  the  foregoing  is  decisive 
of  the  controversy,  and  that  it  is  really  unnecessary  to  notice 
other  points.  However,  we  may  briefly  call  attention  to  two 
other  grounds  of  criticism  that  would  demand  a  reversal  of 
the  judgment. 

Among  the  instructions  given  by  the  court  was  the  follow* 
ing:  ''The  plaintiff,  in  approaching  the  railroad  crossing  on 
the  public  highway,  referred  to  in  the  pleadings  in  this  case, 
had  a  right  to  rely  upon  the  performance  by  those  on  the 
locomotive  of  every  act  imposed  by  the  law  upon  them  when 
approaching  a  crossing.  In  the  legal  sense,  he  was  innocent 
of  negligence,  unless  there  was  a  want  of  ordinary  care  and 
prudence  on  his  part.  •  .  •  The  degree  of  caution  required  is 
relative  to  the  risk;  but  no  person  is  bound  to  assume  that 
another  will  abandon  any  reasonable  precaution,  or  violate 
the  obligation  imposed  upon  him  by  the  laws  of  the  land. 
Plaintiff  was  authorized  to  assume  that  all  other  persons 
using  the  public  highway  would  do  so  with  due  care,  and  it 
cannot  be  imputed  as  negligence  that  he  did  not  anticipate 
that  the  servants  or  agents  in  charge  of  a  railroad  train  on 
said  highway  would  not  perform  their  duty  of  ringing  a  bell 
or  sounding  a  whistle  as  the  law  required.  He  had  the  right 
to  assume,  until  he  reached  a  point  where  he  would  look  up 
and  down  the  track,  that  no  train  was  approaching  the  cross- 
ing, because  there  was  no  sound  of  an  engine,  bell,  or  of  a 
whistle." 

If  the  traveler  had  the  right  to  assume  that  defendant's 
employees  would  observe  the  law  requiring  them  to  ring  the 
bell  and  sound  the  whistle  when  approaching  the  crossing, 
he  would,  of  course,  have  a  right  to  rely  upon  receiving  such 
information  of  approaching  danger  and  would  be  entirely 
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excusable  for  neglecting  to  avail  himself  of  any  other  source 
of  knowledge.  Again,  if  he  had  a  right  to  so  assume,  if  no 
bell,  as  a  matter  of  fact,  was  rung  or  whistle  sounded,  he 
would  have  a  right  to  assume  that  no  train  was  in  fact 
approaching,  and  he  would  not  be  chargeable  with  negligence 
if  he  acted  upon  that  assumption  and  proceeded  to  cross  the 
track. 

In  Huston  v.  Southern  Calif omia  By.  Co.,  150  Cal.  703, 
[89  Pac  1093],  it  is  said:  ''It  is  not  the  law  of  this  state  that 
a  person  approaching  a  railroad  crossing  is  authorized  to 
assume  that  the  person  operating  a  train  will  not  in  any  way 
be  negligent  in  that  operation.  This  doctrine  has  been 
asserted  in  some  of  the  states,  but  is  opposed  to  the  law  as 
laid  down  in  the  decisions  of  this  state  and  of  the  supreme 
court  of  the  United  States.  Such  a  rule  would  abrogate  the 
doctrine  of  contributory  negligence  in  all  such  cases." 

There  is  manifestly  another  fatal  error  lurking  in  the  last 
clause  of  the  instruction.  Therein,  the  court  plainly  invaded 
the  province  of  the  jury  in  a  matter  of  vital  importance.  It 
was  probably  an  inadvertence  to  declare  that  *' there  was  no 
sound  of  an  engine,  bell,  or  of  a  whistle,"  but  the  effect  was 
the  same,  whether  the  statement  was  intentionally  made  or 
not  If  the  evidence  had  all  been  in  favor  of  respondent's 
contention,  it  might  be  said  that  such  declaration  was  without 
prejudice,  but  on  this  point  there  was  a  sharp  conflict  in  the 
testimony.  The  engineer,  the  two  brakemen,  and  the  fire- 
men testified  that  the  whistle  was  sounded  and  that  the  beU 
was  rung  up  to  the  crossing,  and  had  been  ringing  constantly 
for  about  two  miles,  back  from  the  crossing.  It  is  plain, 
therefore,  that  the  question  should  have  been  left  to  the  jury 
without  any  suggestion  or  statement  as  to  the  fact  by  the 
court. 

Again,  it  is  plain  that  the  negligence  of  appellant,  if  any, 
which  was  the  proximate  cause  of  the  injury,  consisted  in 
running  the  train  at  a  high  rate  of  speed  without  sounding 
any  warning  of  its  approach.  But  these  acts  of  commission 
and  omission  were  the  acts  of  appellant's  agents  whom  we 
have  already  mentioned.  Appellant  did  not,  of  course,  actu- 
ally participate  in  running  the  train,  but  it  is  liable,  if  at 
all,  upon  the  theory  that  it  is  responsible  for  the  want  of 
care  on  the  part  of  its  servants.  The  jury  found,  however, 
that  said  servants  were  not  guilty  of  any  negligence.    It 
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would  follow  that  appellant  was  acquitted  of  any  derelic- 
tion in  running  the  train.  In  Bradley  v.  Rosenthal,  154  Cal. 
420,  425,  [129  Am.  St.  Rep.  171,  97  Pac.  875],  it  is  held  that 
where  recovery  is  sought,  based  upon  the  act  or  omission  of 
an  agent,  which  the  principal  did  not  direct,  and  in  which 
he  did  not  participate,  an  acquittal  of  the  agent  of  negligence 
is  an  acquittal  of  the  principal,  because  the  principal's 
responsibility  is  cast  upon  him  by  law  because  of  his  relation- 
ship to  his  agent. 

There  is  some  contention  that  appellant  did  actually  par- 
ticipate in  the  accident  by  reason  of  permitting  the  growth 
of  weeds  so  as  to  obstruct  the  view  of  the  track.  But  from 
respondent's  standpoint  upon  the  assumption  that  he  was 
exercising  ordinary  care,  it  is  quite  clear  from  the  record  that 
he  would  have  been  apprised  of  the  danger  if  the  bell  had 
been  properly  rung  and  the  whistle  sounded.  He  can  justify 
his  cause  of  action  only  upon  the  theory  that  these  precau- 
tions were  omitted.  If  he  had  conceded  that  these  usual 
warnings  were  sounded,  he  would  have  had  no  cause  with 
which  to  go  to  the  jury,  as  he  showed  no  reason  why  he  would 
or  could  not  have  heard  them  in  time  to  avoid  the  collision. 
Indeed,  he  alleges  in  his  complaint  that  he  would  have  heard 
the  warning  if  it  had  been  given.  The  presence  of  the  weeds 
simply  emphasized  the  importance  and  duty  of  great  care  on 
the  part  of  those  in  charge  of  the  train,  and  we  repeat  that 
since  they  were  acquitted  of  negligence,  the  jury,  to  be  con- 
sistent, should  have  gone  a  step  further  and  exonerated  the 
appellant. 

The  judgment  and  order  are  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


Digitized  by  VjOOQ IC 


5TG    RosENBAUM  ETC.  Co.  V.  BoBEBT  DoLLAB  Co.    [31  Cal.App. 


[Civ.  No.   1764.    Tint  AppeUate  District.— September  29,  1916.] 

ROSENBAUM  ESTATE  COMPANY  (a  Corporation),  Re- 
spondent,  v.  ROBERT  DOLLAR  COMPANY  (a  Corpora- 
tion), AppeUant 

Landlord  and  Tenant— Continuance  of  Tenancy  upon  Expieation 
OF  Lease — Constbuction  of  Obal  Agreement — Time  of  Payment 
OF  Rent. — An  oral  agreement  made  between  the  parties  to  a  writ- 
ten lease  just  prior  to  its  expiration  providing  that  the  lessee  might 
remain  a  tenant  of  the  premises  "from  month  to  month  at  the  same 
rental"  as  stipulated  in  the  lease,  eontemplates  that  the  rental  shall 
be  continued  to  be  paid  in  the  same  manner  as  provided  in  the 


Id. — Removal  from  Demised  Premises — Unfitness  for  Habitation — 
Notice  to  Repair. — A  tenant  is  not  warranted  in  removing  from 
demised  premises  under  the  provisions  of  sections  1941  and  1942 
of  the  Civil  Code,  where  no  definite  notice  to  repair  is  given. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Marcel  E.  Cerf,  and  E.  P.  Shortall,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Nathan  H.  Frank,  and  Irving  H.  Frank,  for  Appellant. 

Heller,  Powera  ft  Ehrman,  for  Respondent. 

KERRIGAN,  J.— This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  and  from  an  order  denying  the  defend- 
ant's motion  for  a  new  trial  in  an  action  to  recover  rent. 

The  defendant  had  been  in  possession  of  certain  premises 
belonging  to  the  plaintiff  for  five  years,  under  a  written  lease 
which,  among  other  things,  provided  that  the  rent  should  be 
three  hundred  dollars  a  month,  to  be  paid  in  advance  on  the 
first  day  of  every  month.  Just  prior  to  the  expiration  of  the 
written  lease  the  parties  orally  agreed  that  the  defendant 
might  remain  a  tenant  of  the  premises  ''from  month  to  month 
at  the  same  rental''  provided  for  in  the  written  lease.  The 
defendant  accordingly  remained  in  possession  of  the  premises 
for  six  months  under  this  new  arrangement,  paying  the  rent 
in  advance  on  the  first  day  of  each  month  up  to  December 
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31,  1913,  and  on  January  5,  1914,  upon  two  days'  notice  to 
the  plaintiff  that  it  would  vacate  the  premises,  it  removed 
therefrom. 

The  first  contention  of  the  appellant  is  that  the  rent  during 
the  period  that  it  occupied  the  premises  from  month  to  month 
WAS  not  payable  in  advance  but  at  the  end  of  the  month;  and 
that  this  action  having  been  begun  on  the  19th  of  January, 
1914,  for  the  rent  of  the  premises  for  that  month,  was  pre- 
maturely brought,  and  that  the  finding  of  the  court  that 
the  rent  was  payable  in  advance  is  without  support  in  the 
evidence. 

We  are  unable  to  agree  with  this  view.  From  the  record 
it  appears  that  the  defendant  was  to  remain  in  possession  of 
the  premises  from  month  to  month  and  to  pay  the  same 
monthly  rental  as  was  provided  for  in  the  written  lease.  We 
think  the  arrangement  contemplated  the  payment  of  the  rent 
in  advance.  An  important  incident  of  the  rent  is  the  time 
of  its  payment;  and  the  phrase,  ''at  the  same  rental,"  as 
employed  by  the  parties  in  this  instance.,  was  undoubtedly,  in 
view  of  their  subsequent  conduct,  intended  to  cover  both  the 
amount  of  the  rent  and  the  time  of  its  payment.  Under  see- 
tion  1945  of  the  Civil  Code,  if  the  tenant  had  simply  re- 
mained in  possession  of  the  premises  after  the  expiration  of 
the  written  lease,  and  nothing  had  been  said  between  the 
parties,  and  the  landlord  had  accepted  rent,  the  law  would 
have  conclusively  presumed  that  the  hiring  was  on  the  same 
terms  as  the  expired  lease;  and  we  think  it  can  hardly  be 
said  that  where  there  is  an  express  agreement  that  the  tenant 
shall  remain  in  possession  from  month  to  month  at  the  same 
rental,  the  parties  contemplated  any  change  in  the  time  of 
payment  of  the  rent  from  that  which  had  previously  pre- 
vailed. Had  there  been  no  previous  hiring,  the  appellant's 
position  would  be  very  strong,  that  the  time  of  payment 
>;iould  be  as  provided  for  in  section  1947  of  the  Civil  Code, 
viz.,  at  the  end  of  the  period  of  the  hiring;  but  the  circum- 
stances of  the  verbal  renting  in  this  case,  and  the  course  there- 
after pursued,  sufiiciently  attest  the  understanding  of  the 
parties  that  the  tenant  was  to  continue  to  pay  the  rent  in 
advance.  Where  the  meaning  of  a  contract  is  doubtful,  the 
acts  of  the  parties  done  under  it  afford  one  of  the  most  re- 
liable means  of  arriving  at  the  intention  of  the  parties.  (May- 
berry  V.  Alhamhra  etc.  Water  Co.,  125  Cal.  446,  [54  Pac.  530, 

81  OftL  App.— 87 
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58  Pac.  68] ;  Keith  v.  Electrical  Engineering  Co.,  136  Cal. 
178,  181,  [68  Pac.  598].)  In  our  opinion,  therefore,  having 
remained  in  possession  of  the  premises  after  the  thirty-first 
day  of  December,  1913,  the  tenant  was  liable  for  rent  for  the 
month  of  January,  1914,  unless  it  was  warranted  in  removing 
therefrom  under  the  terms  of  sections  1941  and  1942  of  the 
Civil  Code,  which  provides  that  the  lessor  of  a  building  in- 
tended for  occupation  by  human  beings  must,  in  the  absence 
of  an  agreement  to  the  contrary,  put  and  keep  it  in  a  condi- 
tion for  such  occupation ;  and  that  if  repairs  to  the  premises 
are  necessary,  and  are  not  made  after  reasonable  notice,  the 
lessee  may  vacate  the  premises  and  shall  be  discharged  from 
further  payment  of  rent — ^which  brings  us  to  the  second  con- 
tention of  the  appellant,  viz.,  that  the  neglect  of  the  landlord 
to  make  repairs  of  the  character  indicated  justified  the  appel- 
lant in  summarily  vacating  the  premises,  and  relieved  it  from 
the  obligation  to  pay  any  further  rent. 

The  evidence  shows  that  the  basement  of  the  premises  (in 
which  was  conducted  the  bookkeeping  department  of  the  de- 
fendant's business,  giving  employment  to  ten  persons)  was 
very  damp  during  the  greater  part  of  the  last  two  years  of 
the  tenancy.  It  does  not  appear,  however,  that  the  defend- 
ant gave  to  the  plaintiff  any  definite  notice  to  repair.  True, 
according  to  the  evidence  introduced  by  the  defendant,  the  at- 
tention of  the  plaintiff  was  called  to  the  condition  of  the  base- 
ment, and  on  one  occasion  repairs  were  made ;  but  apparently 
the  defendant,  realizing  that  the  building  stood  on  filled  land 
over  which  the  waters  of  San  Francisco  Bay  formerly  flowed, 
and  which  was  subject  to  seepage,  and  expecting  in  the  near 
future  to  move  into  a  new  building,  concluded  to  tolerate  the 
condition  of  the  basement.  This  view  is  borne  out  by  an 
examination  of  all  the  evidence  in  the  case,  and  especially  by 
the  circumstance  that  the  defendant,  at  the  termination  of  the 
written  lease,  entered  into  the  present  oral  lease  after  it  had 
known  for  eighteen  months  the  condition  of  the  premises 
about  which  it  now  complains.  It  is  true  that  one  of  the  wit- 
nesses  for  the  defendant  testified  that  three  days  before  the 
vacation  of  the  premises  the  condition  of  the  basement  on  ac- 
count of  accumulated  seepage  had  become  acute,  and  could  no 
longer  be  tolerated;  but  there  was  no  attempt  to  show  that 
the  condition  could  not  be  remedied,  or  that  any  notice  was 
given  to  the  plaintiff  to  repair  the  defect  and  make  the  prem- 
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ises  habitable.  The  only  notice  then  given  by  the  defendant 
was  a  letter  written  on  January  3d  to  the  effect  that  on  the 
fifth  day  of  that  month  the  defendant  would  vacate,  which 
letter  the  plaintiff  received  on  the  day  the  defendant  moved 
out. 

Complaint  is  made  that  the  defendant  was  not  permitted  to 
introduce  evidence  as  to  the  effect  upon  the  health  of  the  de- 
fendant's employees  of  the  condition  of  the  basement;  but 
the  court  permitted  proof  of  such  condition,  and  stated  that 
it  would  itself  draw  its  conclusion  as  to  its  effect  upon  the 
health  of  the  occupants.    We  see  no  error  in  this  ruling. 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


[GIt.  No.  1490.    Third  Appellate  District.— September  BO,  1916.] 

DAVID  B.  COVEY,  Respondent,  v.  NATIONAL  UNION 
FIRE  INSURANCE  COMPANY  OF  PITTSBURGH  (a 
Corporation),  Appellant. 

Fmx  INSUBANCK  LAW— OocuPANOT  07  Bunj>mo— EvmiNci.— A  private 
dwelling  is  not  vaeant  or  nnoeeupied  within  the  meaning  of  a  elanse 
in  a  policy  of  insurance  providing  that  the  company  wiU  not  be 
liable  for  loss  or  damage  from  fire  occurring  while  the  building  is 
yacant  or  uDoccupied  beyond  the  period  of  ten  days,  where,  at  the 
time  of  the  fire,  the  occupant  of  the  premises  for  the  period  of  one 
year  next  preceding  the  fire  was  in  the  act  of  removing  from  the 
premises,  but  had  not  completed  such  removal  nor  surrendered  pos- 
session  to  the  landlord,  although  he  had  actually  removed  himself 
and  his  family  from  the  premises. 

Id. — DiSAOREKMENT    WITH    AMOUNT    OV   LOSS    CLAIMED — iNSXTmaENOT 

ov  Notice. — Where  a  policy  of  fire  insurance  provides  that  the 
company  shall  be  deemed  to  have  assented  to  the  amount  of  the 
loss  claimed  by  the  insured  in  his  preliminary  proof  of  loss,  unless 
within  twenty  days  after  the  receipt  thereof  the  company  shall 
notify  the  insured  in  writing  of  its  disagreement  with  the  amount 
claimed,  a  notice  of  disagreement  given  by  letter  mailed  on  the 
twentieth  day  after  the  receipt  of  such  proof  of  loss  to  the  insured 
residing  in  a  different  place,  and  received  two  days  after  the  mail- 
ing, is  not  given  in  time. 
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ni^-DsMAND  lOB  Appbaisxhint— iNSumciSNOY  OF  NoTiGB.-- Where  a 
poliej  of  Are  insurance  provides  that  if  for  any  reason  not  attribu- 
table to  the  insured  or  to  the  appraiser  appointed  by  him,  an  ap- 
praisement is  not  had  and  completed  within  ninety  days  after  the 
preliminary  proof  of  loss  is  received  by  the  company,  the  insured 
is  not  to  be  prejudiced  by  the  failure  to  make  an  appraisement, 
and  may  prove  the  amount  of  his  loss  in  an  action  brought  without 
fueh  appraisement,  a  demand  for  an  appraisement  given  by  letter 
mailed  before  the  expiration  of  said  ninety-day  period  but  not 
reeeived  until  after  its  expiration  is  not  within  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  pf 
Sliasta  County.    James  G.  Estep,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sterling  Carr,  for  Appellant 

Braynard  &  Kimball,  for  Bespondent. 

CHIPMAN,  P.  J. — The  cause  was  tried  by  the  court  with- 
out a  jury  and  plaintiflf  had  judgment  for  eight  hundred  dol- 
lars, as  damages  for  loss  by  fire  against  which  defendant  had 
issued  its  policy  of  insurance.  Defendant  appeals  from  the 
judgment  under  the  alternative  method. 

The  f oUowing  were  stipulated  as  facts  in  the  case :  The  pol- 
icy took  effect  July  13,  1913,  and  was  for  one  year;  the  in- 
sured building  was  destroyed  by  fire  October  1,  1913,  about 
the  hour  of  2  A.  M. ;  notice  of  the  fire  was  received  by  defend- 
ant October  21, 1913,  and  on  November  19,  1913,  proof  of  loss 
was  filed  with  defendant;  by  letter  dated  December  8,  1913, 
defendant  wrote  plaintiff  notifying  him  of  its  "total  disagree- 
ment of  the  amount  claimed"  by  plaintiff,  and  that  defendant 
"admits  a  loss  of  $290.91  on  the  property  described  in  above- 
mentioned  policy";  this  letter  was  mailed  at  San  Francisco  on 
December  9, 1913,  and  was  received  by  plaintiff  on  December 
12,  1913;  on  December  31,  1913,  plaintiff  brought  an  action 
on  said  policy  for  eight  hundred  dollars,  in  all  respects  the 
same  as  the  present  action;  the  first  action  was  dismissed 
April  4, 1914,  and  the  present  action  was  commenced  on  April 
8,  1914 ;  on  February  16,  1914,  defendant  mailed  to  plaintiff 
**a  demand  for  arbitration"  by  letter  dated  at  San  Fran- 
cisco on  that  day,  and  directed  to  plaintiff  at  "Millville, 
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Shasta  County,  Calif omia/'  notifying  him  that  defendant 
''failed  to  agree  as  to  the  amount  of  loss  caused  by  fire  of 
October  1st,  1913,  to  the  building  described  in  .  •  .  Policy 
No.  5116  ...  as  admitted  in  our  notice  to  you  dated  Decem- 
ber 8,  1913 '*;  and  stated  that  ''this  company  demands  an 
appraisement  of  the  loss  .  .  .  and  names  L.  N.  Bursen  a  com- 
petent and  disinterested  appraiser,"  and  calls  upon  plaintiff 
to  appoint  an  appraiser  and  so  notify  defendant;  "this  notice 
was  received  at  Millville  by  Mr.  Covey  February  20,  1914. 
No  appraiser  was  ever  appointed  by  Mr.  Covey  and  no  notice 
was  ever  taken  of  this  demand." 

The  policy  in  question  was  what  is  known  as  the  standard 
California  form.  Certain  of  its  provisions  are  more  or  less 
applicable  to  the  case  in  hand  and  will  be  given  in  the  order 
found  in  the  policy,  omitting  intermediate  provisions,  as 
f oUows : 

"$800.  On  the  two  story  frame  dwelling  and  its  adjoining 
and  connecting  additions  .  .  .  and  all  permanent  fixtures 
therein  and  attached  thereto,  property  of  assured,  while  occu- 
pied only  as  a  private  dwelling,  situate  (as  per  diagram)  on 
the  north  side  of  Main  street  in  Whitmore,  Shasta  County, 
California.  .  •  . 

"This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions  and  those  hereinafter  stated, 
which  are  hereby  specifically  referred  to,  and  made  part  of 
this  policy,  together  with  such  provisions,  agreements  or  con- 
ditions as  may  be  endorsed  thereon  or  added  thereto,  etc.  .  .  . 

"Unless  otherwise  provided  by  agreement  endorsed  hereon 
or  added  hereto,  this  company  shall  not  be  liable  for  loss  or 
damage  occurring  ...  (f)  while  a  building  herein  described 
whether  intended  for  occupation  by  owner  or  tenant,  is  vacant 
OY  unoccupied  beyond  the  period  of  ten  consecutive  days. 

"This  company  shall  be  deemed  to  have  assented  to  the 
amount  of  the  loss  claimed  by  the  insured  in  his  preliminary 
proof  of  loss,  unless  within  twenty  days  after  the  receipt 
thereof  ...  the  company  shall  notify  the  insured  in  writing 
of  its  partial  or  total  disagreement  with  the  amount  of  loss 
claimed  by  him  and  shall  notify  him  in  writing  of  the  amount 
of  the  loss,  if  any,  the  company  admits  on  each  of  the  differ- 
ent articles  or  properties  set  forth  in  the  preliminary  proof 
or  amendments  thereto. 
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''If  the  insured  and  this  company  fail  to  agree,  in  whole  or 
in  party  as  to  the  amount  of  loss  within  ten  days  after  such 
notification,  this  company  shall  forthwith  demand  in  writing 
an  appraisement  of  the  loss  or  part  of  loss  as  to  which  there 
is  a  disagreement  and  shall  name  a  competent  and  disinter- 
ested appraiser,  and  the  insured  within  five  days  after  the 
receipt  of  such  demand  and  name,  shall  appoint  a  disinter- 
ested appraiser  and  notify  the  company  thereof  in  writing, 
and  the  two  so  chosen  shall,  before  commencing  the  appraise- 
ment, select  a  competent  and  disinterested  umpire.  .  .  . 

''A  loss  hereunder  shaU  be  payable  in  thirty  days  after  the 
amount  thereof  has  been  ascertained  either  by  agreement  or 
by  appraisement,  but  if  such  ascertainment  is  not  had  or 
made  within  sixty  days  after  the  receipt  by  the  company  of 
the  preliminary  proof  of  loss,  then  the  loss  shall  be  payable 
in  ninety  days  after  such  receipt.** 

1.  It  is  contended  by  appellant  that  the  findings  to  the 
effect  that  the  insured  building  was  totally  destroyed  by  fire 
** while  occupied  as  a  private  dwelling"  is  not  supported 
by  the  evidence.  The  premises  were  under  lease  by  plaintiff 
to  one  Moses  C.  Tribble,  who  testified  that  he  had  been  living 
in  the  house  with  his  family  for  "something  over  a  year"  as 
a  "dwelling-house";  that  on  September  28,  1913,  he  com- 
menced to  move  his  family  and  household  effects;  that  he  did 
not  "move  all  his  household  effects  or  personal  property  from 
the  house  before  it  was  destroyed  by  fire";  that  he  did  not 
sleep  in  the  house  after  the  night  of  September  27th.  He  was 
asked  what  remained  at  the  place  after  he  removed  his  wife 
and  was  there  on  the  night  of  the  30th  of  September.  "A.  I 
know  there  was  stuff  there  left  in  my  care.  The  stuff  didn't 
belong  to  me,  left  in  my  care.  Had  some  household  things, 
junk  there  that  would  naturally  accumulate  with  farming, 
and  so  it  was  there,  and  what  there  was  I  could  not  say.  I 
would  not  confine  myself  down.  Q.  Was  there  any  furniture 
there!  A.  No,  sir.  .  .  .  Q.  And  then  all  there  was  left  there 
was  some  chickens  running  around  the  yard  and  this  accumu- 
lation of  things!  A.  Yes,  sir."  He  testified  that  he  was  at 
the  premises  about  4  o'clock  in  the  afternoon  of  September 
30th.  "I  had  some  chickens  there  and  I  was  trying  to  catch 
these  chickens  and  get  them  and  take  them  and  move  them 
up  to  the  place  where  I  was  moving  to.  Q.  Did  you  at  any 
time  notify  Mr.  Covey  that  you  were  about  to  move  from  the 
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premises  f  A.  Well,  I  think,  yes.  I  think  I  told  Mr.  Covey 
that  I  intended  to  move  but  as  to  the  exact  day  that  I  told 
Mr.  Covey,  I  could  not  say.  Q.  As  to  the  time  when  you 
would  movet  A.  Yes,  because  it  was  on  account  of  the 
health  of  my  wife.  She  was  down  with  rheumatism  and  I 
didn't  know  really  when  I  could  move.  Q.  Yes.  Who  had 
the  key  to  the  dwelling  at  the  time  of  the  fire!  A.  The  key 
was  in  my  possession. '* 

Plaintiff  testified  that  he  was  at  the  premises  on  September 
30th,  the  day  before  the  fire.  **  Q.  Was  there  anybody  upon  the 
premises  at  that  timet  A.  Yes,  sir;  Mr.  Tribble  was  there. 
.  .  .  Q.  Was  he  a  tenant  of  the  property!  A.  Yes,  sir. 
Q.  Your  tenant  T  A.  Yes,  sir.  Q.  And  what  were  the  con- 
ditions there  with  reference  to  whether  or  not  the  property 
was  occupied  at  the  time  that  you  were  there!  A.  It  was 
occupied,  yes ;  the  man  had  his  stuff  there,  was  hauling  some 
of  his  stuff  off,  and  catching  his  chickens  and  one  thing  and 
another.  His  poultry  was  there.  ...  Q.  Do  you  know 
whether  any  of  his  household  goods  were  still  upon  the  prop- 
erty! A.  Yes,  we  went  through  the  house  and  seen  some 
boxes  and  household  things  there.  Don't  know  what  he  had 
boxed  up,  something  another.  .  .  .  Q.  Had  Mr.  Tribble  at 
that  time  turned  over  the  key  to  the  premises!  A.  No,  sir." 
On  cross-examination  he  testified  that  Tribble  told  him  he  was 
moving  off.  ''Q.  But  Mr.  Tribble  told  you,  did  he  not,  that 
he  was  going  to  move  out  that  day!  A.  No,  sir;  didn't  say 
he  was  going  to  move  that  day.  Q.  Never  said  so!  A.  He 
said  he  was  moving  out.  Q.  As  a  matter  of  fact,  he  did  move 
out  that  day!  A.  I  don't  know.  No,  sir,  I  don't  think  so." 
He  testified  that  Tribble  had  been  in  possession  of  the  prem- 
ises for  ''something  over  a  year" ;  that  he  was  paying  $75  per 
year  and  had  paid  his  rent  in  full;  that  he  learned  that 
Tribble  was  going  to  move  away  "somewhere  near  the  30th, 
about  that  day  I  think  is  the  first  I  can  remember."  It  was 
admitted  that  the  ** building  was  totally  destroyed." 

We  think  the  situation  at  the  time  the  fire  occurred,  to  wit, 
2  A.  M.,  October  1st,  briefly  stated,  was  as  follows:  Plaintiff's 
tenant  was  not  in  actual  physical  possession  of  the  premises, 
but  had  the  right  of  possession  and  was  stiU  in  the  act  of 
moving  his  effects  therefrom;  that  he  was  the  recognized  ten- 
ant and  retained  possession  of  the  keys  to  the  building,  and 
that  he  had  not  surrendered  possession  to  his  landlord ;  that 


Digitized  by  VjOOQ IC 


584    CovKY  V.  National  Union  Fire  Ins.  Ck>.    [31  Cal.  App. 

his  intention  was  to  reside  elsewhere,  and  to  that  end  had  re- 
moved his  family  and  most  of  his  household  goods,  but  his 
intention  was  to  return  to  get  what  remained  of  his  personal 
property. 

The  court  found:  ''It  is  not  true  that  at  the  time  of  the 
destruction  by  fire  of  said  premises,  to  wit,  on  the  first  day  of 
October,  1913,  said  premises  described  therein  and  so  insured 
by  said  policy  of  fire  insurance  were  not  occupied  only  as  a 
private  dwelling,  and  it  is  not  true  that  said  premises '*  at 
said  time  were  "wholly  or  at  all  vacant  and  unoccupied,  or 
vacant  or  unoccupied. '*  The  contention  of  appellant  is  that 
this  finding  is  unsupported  by  the  evidence.  The  cases  are 
numerous  in  which  the  terms  "occupied,**  "vacant,"  "occu- 
pied and  vacant,"  "occupied  or  vacant,"  are  defined,  and  are 
by  no  means  harmonious.  All  agree  that  existing  conditions 
when  the  policy  is  issued  have  much  to  do  with  arriving  at 
the  intention  of  the  parties.  A  different  construction  is  given 
to  these  terms  in  case  of  loss  by  fire  where  the  premises  were 
by  the  insurer  known  to  have  been  occupied  by  a  tenant  when 
insured^  as  was  the  case  here,  from  that  given  where  the  in 
sured  was  the  owner  and  the  occupant.  Also  consideration 
is  given  to  the  character  of  the  premises  and  the  use  to  which 
they  are  being  put.  In  the  case  of  Omaha  Fire  Ins.  Co.  v. 
SinMii,  54  Neb.  522,  [74  N.  W.  955],  the  policy  provided 
that  the  insured  house  was  and  should  continue  to  be  occu- 
pied, and  it  was  claimed  that  this  warranty  was  broken  by 
reason  of  the  house  becoming  unoccupied  and  continuing  to 
be  vacant  before  the  fire.  Said  the  court :  * '  The  evidence  most 
favorable  to  this  contention  was,  in  effect,  that  while  the 
policy  was  in  force,  to  wit,  about  July  11,  1894,  the  owner 
of  the  insured  property  notified  her  tenant  to  vacate  it ;  that 
immediately  thereafter  the  tenant  began  to  remove  his  furni- 
ture to  another  house,  to  which  he  went  with  his  family. 
When  the  fire  took  place,  however,  he  had  not  yet  removed 
his  cook-stove  and  some  other  personal  property.  Under 
these  conditions,  we  cannot  say  that  the  jury  improperly  con- 
cluded, from  a  consideration  of  the  evidence,  that  the  house 
was  not  occupied  at  the  time  of  the  fire. "  In  cases  of  tenancy, 
it  is  reasonable  to  assume  that  the  parties  contemplated  that 
some  space  of  time  might  necessarily  elapse  after  the  tenant's 
family  had  moved  from  the  premises  before  the  tenant  could 
remove  all  his  household  goods  or  possession  could  be  given 
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to  the  landlord  or  to  another  tenant.  In  the  case  of  Norman 
▼.  Missoturi  etc.  Ins.  Co.,  74  Mo.  App.  456,  a  distinction  is 
drawn  between  the  terms  ** vacant"  and  "unoccupied."  In 
that  case  the  tenant  had,  on  the  evening  of  October  5th,  taken 
his  family  to  a  neighborhood  house  and  had  removed  a  part 
of  his  furniture,  leaving  a  part  in  the  building,  but  retaining 
the  keys  and  possession  until  he  should  have  time  the  next 
day  to  remove  the  remainder  of  his  household  effects.  Dur- 
ing the  night  of  the  5th  and  6th,  at  about  1  o'clock  in  the 
morning,  the  building  and  contents  were  destroyed  by  fire. 
The  court  held  the  company  liable  notwithstanding  the  pro- 
vision of  the  policy  that  "as  soon  as  buildings  become  vacant 
the  insurance  shall  be  void,"  and  that  the  building  was  not 
vacant. 

Weideri  v.  State  Ins.  Co.,  19  Or.  261,  [20  Am.  St.  Rep. 
809,  24  Pac.  242],  was  a  case  where  one  McNett,  a  tenant, 
moved  into  the  premises  in  April  and  lived  there  until  June 
15th  or  20th,  when  he  moved  away,  but  a  hired  man  or  some 
member  of  the  family  "was  there  at  the  house  every  day  to 
see  if  thin^rs  were  all  right  .  .  .  ,  that  they  went  down  there 
to  see  that  nothing  was  destroyed."  The  fire  occurred  on 
the  night  of  July  9th.  The  court  held  that  conceding  to  the 
fullest  extent  all  the  facts  that  this  evidence  tends  to  prove, 
no  occupancy  of  the  premises  was  shown  after  McNett  moved 
out.  The  provision  of  the  policy  involved  was  as  follows: 
"...  or  if  any  change  shall  take  place  in  the  title,  possession, 
or  occupancy"  without  immediate  notice  to  the  company  and 
its  consent  obtained,  "this  policy  shall  •  .  .  be  null  and  void." 
Several  cases  are  cited  in  the  opinion  supporting  the  view 
there  taken,  but,  as  in  the  principal  case,  the  occupant  seems 
to  have  moved  away  from  the  premises  and  was  using  the 
former  dwelling  as  a  sort  of  place  of  storage  for  some  portion 
of  his  household  effects. 

In  Norman  v.  Missouri  etc.  Ins.  Co.,  74  Mo.  App.  456,  the 
court  said :  "Removal  was  in  fieri,  not  complete.  If  the  ten- 
ant had,  on  the  evening  of  October  5th,  taken  his  family  to  a 
neighbor's  house,  leaving  his  household  goods  packed  and 
ready  for  moving  the  next  day,  could  it  with  any  show  of 
reason  be  said  that  the  building  was  vacant!  Surely  not. 
Neither  could  it  be  said  to  be  vacant  if  the  tenant  had  taken 
away  a  portion  and  left  a  portion  for  removal  the  following 
day.    The  house  would  not  in  either  event  be  vacant,  though 
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unoccupied/'  The  court  seems  to  have  held  to  the  strict 
meaning  of  '' vacant/'  a  distinction  which  we  do  not  think  is 
unbending  or  may  be  arbitrarily  applied. 

The  circumstances  existing  at  the  time  must  necessarily 
be  factors  in  determining  whether  or  not  the  building  is  un- 
occupied or  vacant.  These  terms  may,  therefore,  be  treated 
as  synonymous  in  their  meaning.  This  was  shown  in  J7err- 
man  v.  Adriatic  Ins.  Co.,  85  N.  Y.  162,  [39  Am.  Rep.  644],  a 
case  in  which  it  was  held  as  a  general  proposition  that  "for 
a  dwelling-house  to  be  in  a  state  of  occupation,  there  must  be 
in  it  the  presence  of  human  beings  as  at  their  customary  place 
of  abode,  not  absolutely  and  uninterruptedly  continuous,  but 
that  must  be  the  place  of  usual  return  and  habitual  stoppaore. " 

Cummins  v.  Agricultural  Ins.  Co.,  5  Hun  (N.  Y.),  554, 
was  a  case  where  the  policy  provided  that  if  the  dwelling- 
house  became  vacated  by  the  removal  of  the  owner  or  occu- 
pant, ''the  policy  shall  be  null  and  void  until  the  writteu 
consent  of  the  company  at  the  home  office  is  obtained."  It 
was  held  that  the  provision,  **  vacated  by  the  removal  of  the 
owner  or  occupant,"  means  an  abandonment  of  the  house  as 
an  actual  place  of  residence,  permanently  or  temporarily. 
A  mere  temporary  absence  of  the  family  from  the  house  for 
a  night  or  a  day  would  not  be  such  a  removal." 

In  Bennett  v.  Agricvltural  Ins.  Co.,  50  Conn.  426,  the  in- 
sured building  was  occupied  by  a  tenant,  and  the  policy  pro- 
vided that  if  the  dwelling  should  ''cease  to  be  occupied  as 
such  ...  the  policy  shall  cease  and  be  of  no  eflfect."  The 
proof  showed  that  the  house  was  occupied  about  a  month  and 
a  half  in  the  spring  of  1880,  that  it  was  thereafter  again  oc- 
cupied, and  that  the  tenant  moved  out  about  6  o'clock  in  the 
evening  on  the  day  preceding  the  fire,  and  the  house  remained 
unoccupied  until  it  was  destroyed  by  fire,  about  2  o'clock  the 
next  morning.  ''This,"  said  the  court,  "was  clearly  a  viola- 
tion of  this  condition  of  the  policy."  That  case  is  easily  dis- 
tinguishable from  the  present  case.  There  was  a  complete 
abandonment  of  the  dwelling,  the  tenant  leaving  nothing  in 
the  house  and  having  surrendered  possession  completely  and 
having  no  occasion  to  return  for  any  purpose.  It  was  not  a 
temporary  absence,  but  an  actual  giving  up  of  the  premises. 
The  length  of  time  the  building  was  unoccupied  was,  therefore, 
an  immaterial  factor. 
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A  tenant  moved  out  of  an  insured  dwelling  on  Tuesday 
and  on  Wednesday  morning  the  owner  took  possession,  and 
with  his  servants,  began  cleaning  it  and  moving  in  goods,  and 
were  continuously  so  engaged  during  the  working  hours  of 
each  day  until  Friday  evening;  intending  that  the  family 
should  be  fully  domiciled  there  Saturday,  but  meanwhile 
lodging  and  taking  their  meals  elsewhere.  On  Friday  night 
the  house  was  burned,  and  it  was  held  that  the  policy  had 
not  become  void  on  the  ground  of  vacancy  or  nonoccupancy. 
(Eddy  V.  Hawkeye  Ins.  Co.,  70  Iowa,  472,  [59  Am.  Rep.  444, 
30  N.  W.  808].)  *' There  is  no  case  to  which  our  attention 
has  been  called,''  said  the  court,  ''which  holds  that  a  house  is 
vacant  or  unoccupied  by  the  mere  fact  of  the  physical  ab- 
sence of  the  occupants  for  a  day  or  night."  The  case  of 
SkacKleton  v.  Sun  Fire  Office,  55  Mich.  288,  [54  Am.  Rep. 
879,  21  N.  W.  843],  is  cited  in  the  opinion.  In  that  case  the 
tenant  vacated  the  house  June  19th,  and  the  owner  took  pos- 
session, put  her  furniture  in  the  building,  but,  for  what 
seemed  to  be  good  reasons,  she  did  not  take  her  meals  nor 
lodge  in  the  house,  and  it  was  destroyed  by  fire  on  July  4th. 
It  was  held  that  the  house  was  not  vacant  or  unoccupied, 
within  the  meaning  of  the  contract.  Said  the  court:  ''Noth- 
ing apparently  was  wanting  to  complete  personal  possession, 
except  that  she  lodged  and  took  her  meals  at  her  father's,  a 
few  rods  off.  Those  facts  were  not  conclusive  against  her 
occupancy." 

We  can  see  no  reason  why  the  rule  should  be  different 
where  a  tenant  is  moving  into  a  house  than  where  he  is  mov- 
ing out.  In  both  cases  he  is  in  possession  of  the  house  and 
has  some  or  aU  of  his  goods  there,  but  for  sufficient  reasons 
he  finds  it  necessary  temporarily  to  lodge  elsewhere  while 
moving  in  or  moving  out,  as  the  case  may  be.  No  fixed  and 
unbending  rule  seems  to  be  deducible  from  the  adjudicated 
cases.  The  courts  take  into  consideration  all  the  circum- 
stances and  attribute  such  intention  to  the  parties  in  entering 
into  the  contract  as  would  appear  consonant  with  reason.  As 
was  said  in  the  Michigan  case  last  above  referred  to,  the 
facts  in  this  case  "are  not  conclusive  against  the  tenant's 
occupancy." 

2.  The  eourt  found  that  defendant  did  not  serve  its  notice 
of  disagreement  or  demand  for  appraisement  within  the  time 
required  bgr  the  policy,  and  that  plaintiff  complied  with  and 
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performed  all  of  its  terms  on  his  part  Thii'  finding  is  chal- 
lenged. The  policy  provided  that  the  company  ''shall  be 
deemed  to  have  waived  assent  to  the  amount  of  the  loss 
claimed  by  the  insured  in  his  preliminary  proof  of  loss,  unless 
within  twenty  days  after  the  receipt  thereof  •  .  .  the  com- 
pany shall  notify  the  insured  in  writing/'  etc.  (see  provision 
supra).  Defendant,  at  San  Francisco,  mailed  a  letter  to 
plaintiff,  residing  at  Whitmore,  Shasta  County,  on  the  twen- 
tieth day  after  the  receipt  of  proof  of  loss,  which  letter  was 
received  by  plaintiff  two  days  later.  Defendant  contends 
that  "the  mailing  of  the  notice  of  disagreement  within  the 
twenty  days  is  sufScient  under  the  terms  of  the  policy  even 
though  it  is  not  received  until  after  the  expiration  of  the 
twenty  da3rs."  Respondent  contends  that  where,  as  here,  the 
loss  was  total  and  so  conceded,  there  was  no  occaeion  for  arbi- 
tration, and  appellant  was  not  prejudiced  by  the  ruling  of  the 
court  However  this  may  be,  we  think  defendant  failed  to 
give  the  notice  contemplated  by  the  policy.  In  Winchester 
V.  North  British  etc.  Co.,  160  CaL  1,  [36  L.  R.  A.  (N.  S.)  404, 
116  Pac.  63],  the  defendant  made  demand  for  the  appoint- 
ment of  appraisers,  but  the  notice  did  not  reach  pla?ntii7's 
attorney  in  fact  until  after  the  expiration  of  sixty  days.  It 
was  held  that  "the  failure  to  serve  such  notice  upon  the  in- 
sured within  sixty  days  after  service  of  proof  of  loss  amounted 
to  a  waiver.'*  The  policy  read:  "The  sum  for  which  the 
company  is  liable  pursuant  to  the  policy  shall  be  payable  sixty 
days  after  due  notice,' '  etc.  The  question  there  was  as  to  the 
time  when  the  action  could  be  brought  The  language  of 
the  present  policy  is,  "unless  within  twenty  days  after  the 
receipt"  of  proofs  of  loss,  the  company  ''shaU  notify  the 
insured,"  etc. 

It  appears  from  the  transcript  in  the  Winchester  case  that 
due  proof  of  loss  was  made  on  May  14, 1908,  and  on  July  8th, 
within  sixty  days  after  proof  of  loss,  defendant  duly  posted  a 
letter  addressed  to  plaintiff's  attorney  in  fact,  giving  notice 
of  its  disagreement,  etc.  The  court  found  that  said  demand 
"was  received  by  plaintiff's  attorney  in  fact  on  the  eighteenth 
day  of  July,  1908,  and  more  than  sixty  days  after  the  service 
of  said  proof  of  loss."  In  the  present  case  the  notice  was 
received  two  days  too  late ;  in  the  Winchester  case  four  days 
too  late.    We  think  the  Winchester  case  decisive  of  the  poiat 
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8.  Defendant  was  equally  in  default  in  sending  its  demand 
for  an  appraisement  Proof  of  loss  was  filed  with  defendant 
on  November  19,  1913.  On  February  16,  1914,  defendant 
mailed  a  letter  at  San  Franciseo,  directed  to  plaintiff  at  Mill- 
ville,  Shasta  County,  notifying  plaintiff  that  it  demanded  an 
appraisement  of  the  loss.  This  notice  was  received  by  plain- 
tiff on  February  20,  1914,  which  the  court  found  ''was  more 
than  ninety  days  after  the  said  preliminary  proof  of  loss  was 
received  by  said  defendant"  The  policy  provided:  ''If  for 
any  reason  not  attributable  to  the  insured  or  to  the  appraiser 
appointed  l^  him,  an  appraisement  is  not  had  and  completed 
within  ninety  days  after  said  preliminary  proof  of  loss  w 
received  by  this  company,  the  insured  is  not  to  be  prejudiced 
by  the  faUure  to  make  an  appraisement  and  may  prove  the 
amount  of  his  loss  in  an  action  brought  without  such  appraise- 
ment'' Not  having  received  notice  in  time,  plaintiff  was  not 
compelled  to  submit  to  an  appraisement  of  the  loss,  and  the 
case  stands  as  though  no  appraisement  was  had.  Defendant 
recognized  the  policy  as  still  in  force  after  the  action  was 
first  commenced  by  demanding  an  appraisement,  and  we  do 
not  think  plaintiff  is  now  estopped  from  claiming  that  the 
demand  for  arbitration  was  not  made  in  time. 

Defendant  admitted  a  liability  of  $290.91  in  its  letter  of 
December  8,  1913,  and  also  in  its  answer.  The  principal 
question  of  fact  was  as  to  the  actual  loss,  defendant  claiming 
that  it  did  not  exceed  the  above  amount  Other  questions 
are  matters  largely  of  technical  law.  The  loss  was  total,  and 
there  was  evidence  sufficient  to  support  the  finding  that  "the 
actual  cash  of  plaintiff's  interest  in  said  dwelling-house  was 
at  the  time  of  said  loss  on  the  first  day  of  October,  1913,  more 
than  the  said  sum  of  eight  hundred  dollars/' 

The  judgment  is  affinned. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  27,  1916. 
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[Ckf.  No.  1935.    Pirst  Appellate  District.— October  2,   1916,] 

MAUDE    B.    HANDY,    Respondent,    v.    ROZELVLN    B. 
HANDY,  AppeUant 

FftAcnoB — Tnci  ov  Tbial— Insutficient  Nones— Pebssnox  in  Cottbt 
— Refusal  or  CoMTmuAMOS — Discbxtiom  mot  Abused. — It  is  not 
An  abuse  of  discretion  to  refuse  a  motion  made  by  the  defendant 
for  a  continuance  of  the  trial  of  an  action,  based  upon  the  fact 
that  he  had  not  received  a  full  five  days'  notice  of  the  time  fixed 
for  the  trial,  where  he  had  filed  hit  answer,  was  present  in  court 
when  the  case  was  called  for  trial,  and  filed  uo  a...v.a.ii  .^Oiwtug 
forth  the  reasons  why  he  was  unable  to  proceed,  or  why  his  wit- 
nesses were  not  present,  or  who  they  were,  or  what  they  would 
testify  to  if  present. 

Id. — NonoE  of  Teul — Constbuctiom  of  Section  594,  Code  of  Crrsh 
Pbocedube. — The  provision  of  section  594  of  the  Code  of  Civil 
Procedure,  requiring  as  a  condition  to  proceeding  with  a  trial  proof 
that  the  adverse  party  has  had  five  days'  notice  of  such  trial,  has 
reference  only  to  proceedings  taken  against  a  party  in  his  absence, 
and  has  no  application  to  cases  in  which  both  parties  are  repre- 
sented and  present  when  the  case  is  called  for  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  H.  Dunne, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

W.  C.  Cavitt,  for  Appellant 

F.  A.  Berlin,  for  Respondent 


EERRIQAN,  J. — This  is  an  appeal  from  a  judgment  in  an 
action  to  foreclose  a  mortgage  on  real  property  given  to 
secure  a  promissory  note  for  four  hundred  dollars,  the  attack 
upon  the  judgment  being  based  upon  the  fact  that  the  trial 
court  denied  a  motion  of  the  appealing  defendant  to  post- 
pone the  trial  of  the  action. 

At  the  time  set  for  the  trial  of  the  action  the  appellant,  by 
his  counsel,  appeared  in  court,  and  moved  for  a  continuance 
of  the  trial,  stating  that  he  had  not  received  the  five  days' 
notice  prescribed  by  law;  that  he  had  not  had  time  to  timl 
the  appellant  nor  subpoena  a  witness  who  lived  out  of  llu* 
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city  and  county  of  San  Francisco,  where  tke  action  was  pend- 
ing. No  showing  for  a  continuance  was  made  under  the 
provisions  of  section  595  of  the  Code  of  Civil  Procedure; 
and  it  is  clear  that  the  motion  was  based  entirely  upon  the 
fact  that  the  appellant  had  not  received  a  full  five  days' 
notice  of  the  time  fixed  for  the  trial. 

Section  594  of  the  Code  of  Civil  Procedure  provides: 
''Either  party  may  bring  an  issue  to  trial  or  to  a  hearing, 
and,  in  the  absence  of  tiie  adverse  party  .  .  .  may  proceed 
with  his  case,  and  take  a  dismissal  of  the  action,  or  a  verdict 
or  judgment,  as  the  case  may  require ;  provided,  however,  if 
the  issue  to  be  tried  is  an  issue  of  fact,  proof  must  first  be 
made  to  the  satisfaction  of  the  court  that  the  adverse  party 
has  had  five  days'  notice  of  such  trial." 

The  supreme  court,  in  the  case  of  Sheldon  v.  Landwehr, 
159  Gal.  778,  [116  Pac.  44],  construing  that  section,  held 
that  it  had  reference  only  to  proceedings  taken  against  a 
party  in  his  absence,  and  that  it  had  no  application  to  a  case 
like  the  one  here,  in  which  both  parties  were  represented  and 
present  when  the  case  was  called  for  trial.  ''When,"  says 
the  court,  "the  party  has  actually  known  that  the  case  was 
set  for  a  certain  time,  and  appears  at  that  time,  he  is  not  en- 
titled to  a  continuance  in  the  absence  of  a  claim  showing 
that  he  has  not  had  such  knowledge  long  enough  to  enable 
him  to  properly  appear.  It  is  in  each  case  a  question  for 
the  discretion  of  the  trial  court." 

In  the  present  case  the  appellant  had  filed  his  answer;  he 
was  present  in  court  when  the  case  was  called  for  trial,  and 
he  mado  no  legal  showing  to  the  effect  that  the  notice  which 
he  had  received  was  insufScient  to  enable  him  to  prepare  for 
trial;  in  other  words,  he  filed  no  affidavit  setting  forth  the 
reasons  why  he  was  unable  to  proceed  to  trial,  or  why  his 
witnesses  were  not  present  in  court,  or  who  they  were,  or 
what  they  would  testify  to  if  present.  Moreover,  with  one 
possible  exception  the  answer  of  the  defendant  raised  no  sub- 
stantial issue  and  was  frivolous.  All  the  circumstances  of 
the  case  cast  a  suspicion  on  the  good  faith  of  the  application 
and  induce  the  belief  that  it  was  intended  only  for  delay. 
We  think,  therefore,  that  the  defendant  was  not  entitled  to 
the  postponement  demanded. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  coneorred. 
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A  petition  to  have  the  oanse  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  1,  1916. 


[dr.  No.  2008.    Second  Appellate  District.— October  8,  1916.] 

PRANK  MARTZ  et  al.,  Respondents,  v.  PACIFIC  ELEC- 
TRIC RAILWAY  COMPANY  (a  Corporation),  Appel- 
lant 

NiQLiGENcs— Electric  Bah^wat  Ckossmo — Caxttion  m  Appboachtno. 
The  rule  requiring  a  person  upon  approaching  a  railroad  track 
with  intent  to  cross  it  to  exercise  his  faculties  in  order  to  ascertain 
whether  a  train  is  approaching,  is  applicable  to  electric  railroads 
operated  under  conditions  similar  to  the  operation  of  steam  rail- 
roads. 

Id. — Death  ow  AtrroMOBnii  DBivsa— Ooujsiom  With  EtiOTUO  Baut 

WAT-GAB   AT   CBOSSIKO — ABILITY   TO   SkB   APPBOAOHINQ   CAB— FIND- 

INO. — In  an  action  for  damages  for  the  death  of  an  automobile 
driver  from  a  collision  with  a  rapidly  moving  electric  railwaj-car 
at  a  crossing,  where  the  question  presented  to  the  jury  was  whether 
or  not  a  person  traveling,  as  was  the  deceased,  and  using  reason- 
able care  in  observing,  would  have  seen  the  approaching  car,  not- 
withstanding the  obstruction  of  trees  and  brush  along  the  highway, 
and  notwithstanding  the  further  obstruction  made  by  poles  erected 
at  intervals  between  the  railway  tracks  and  carrying  the  power 
wires,  the  conclusion  of  the  jury  must  be  accepted  on  appeaL 
Id. — Apfboaohino  Bailboad  Cbossing — ^Failubb  to  Usk  FACui/nis — 
— Inpebbnck  fbom  Physical  Facts — Conteibutoby  Nbgugxncb.^ 
Where  the  physical  facts  shown  by  undisputed  evidence  raise  the 
inevitable  inference  that  the  person  approaching  a  railroad  crossing 
did  not  look  or  listen,  or  that  having  looked  and  listened,  he  en- 
deavored to  cross  immediately  in  front  of  a  rapidly  approaching 
train,  which  was  plainly  open  to  view,  he  was,  as  matter  of  law, 
guilty  of  contributory  negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Wm.  D.  Dehy,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 
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J.  W.  McKinley,  Frank  Kerr,  and  A.  W.  Aahbum,  Jr.,  for 
Appellant 

Joseph  Scotty  A.  G.  Bitter,  and  J.  B.  Joujon-Boche,  for 
Bespondents. 

CONBEY,  P.  J.— This  action  was  brought  by  the  widow 
and  three  minor  children  of  Frank  Martz  to  recover  damages 
on  account  of  the  death  of  Martz,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  company.  The  defend^ 
ant  denied  the  charges  of  negligence,  and  set  up  the  defense 
of  contributory  negligence  on  the  part  of  the  deceased.  The 
defendant  apx>eals  from  the  judgment  and  from  the  order 
denying  its  motion  for  a  new  trial. 

At  about  2  o*clock  in  the  afternoon  of  the  first  day  of 
February,  1912,  Prank  Martz  was  traveling  in  his  automobile 
in  a  southerly  direction  on  Santa  Anita  Avenue  in  the  county 
of  Los  Angeles,  and  was  approaching  a  point  where  that 
highway  is  crossed  by  the  tracks  of  defendant  company.  At 
the  crossing  a  collision  took  place  between  the  automobile 
and  a  car  of  the  defendant.  Immediately  east  and  west  of 
Santa  Anita  Avenue  the  railroad  occupies  a  private  right 
of  way.  It  is  a  double-track  railroad  which  runs  east  and 
west  across  the  avenue,  but  curves  toward  the  south  at  a 
point  beginning  about  one  hundred  yards  west  of  the  avenue. 
The  curve  is  such  as  that  at  a  distance  of  one  thousand  feet 
west  of  Santa  Anita  Avenue  cars  beyond  that  point  are  not 
visible  from  the  avenue.  Appellant  claims  that  the  evidence 
is  such  as  to  compel  the  conclusion  that  no  negligence  was 
established  on  the  part  of  the  defendant,  and  also  very 
earnestly  contends  that  contributory  negligence  on  the  part 
of  the  deceased  was  conclusively  established.  For  these  rea- 
sons it  is  claimed  that  the  court  erred  in  refusing  to  instruct 
the  jury  to  render  a  verdict  for  the  defendant. 

At  the  same  time  when  Mr.  Martz  coming  from  the  north 
was  approaching  the  railroad,  an  express  car  of  the  defend- 
ant was  traveling  in  an  easterly  direction  on  defendant's 
southerly  track.  Santa  Anita  Avenue  is  constructed  in  two 
roadways  separated  by  a  row  of  eucalyptus  trees  down  the 
center.  On  the  westerly  side  of  the  west  roadway  of  Santa 
Anita  Avenue,  and  north  of  the  defendant's  right  of  way, 
there  was  at  the  time  of  the  collision  a  small  white  building 
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about  thirty-two  and  one-half  feet  long,  located  a1>oat  forty- 
seven  feet  west  of  the  westerly  line  of  the  highway,  and 
about  forty-three  feet  north  of  the  south  track.  Along  the 
westerly  side  of  the  west  roadway  was  a  row  of  taU  euwJjrp- 
tus  trees,  about  ten  feet  apart  A  sign-board,  marked  ''Rail- 
road  Crossing — ^Look  Out  for  the  Cars,*'  had  been  placed  at 
the  intersection  of  the  right  of  way  with  the  westerly  road- 
way, and  the  railroad  tracks  were  raised  slightly  above  the 
level  of  the  roadway  upon  which  Martz  was  traveling, 
therefby  rendering  the  tracks  plainly  visible  to  one  occupy- 
ing his  position.  No  persons  but  the  motorman  and  con- 
ductor of  defendant's  car  (so  far  as  the  evidence  shows) 
saw  the  deceased  at  the  time  of  the  accident,  and  they  saw 
him  only  for  an  instant  immediately  preceding  the  collision. 
There  is  no  testimony  from  any  observer  as  to  whether  the 
deceased  looked  or  listened  for  the  approach  of  the  car.  The 
motorman  testified  that  his  car  was  traveling  eighteen  or 
twenty  miles  an  hour,  and  that  the  deceased  was  traveling 
"as  fast  as  I  was  going,  maybe  a  little  faster.'*  In  addition 
to  the  foregoing  undisputed  facts,  appellant  claims  that  the 
evidence  shows  that  the  branches  of  l^e  eucalyptus  trees  were 
high  above  the  traveler's  head,  and  did  not  materially  ob- 
struct the  traveler's  view  in  looking  to  the  west;  and  that 
the  tracks  with  poles  and  wires  were  plainly  visible  to  the 
traveler;  and  that  it  is  also  certain  that  Martz  ''made  no 
effort  to  avoid  the  approaching  train,  for  the  marks  of  his 
automobile  on  the  ground  showed  that  he  was  headed  due 
south  and  had  not  swerved  in  either  direction."  Appellant 
admits  that  there  was  conflict  in  the  evidence  as  to  whether 
warning  was  given  by  blowing  of  the  whistle  on  defendant's 
car,  but  claims  that  the  negative  testimony  of  plaintiff's  wit- 
nesses that  they  heard  no  whistle  blown  is  not  entitled  to 
credit  as  against  the  positive  testimony  of  other  witnesses 
who  said  that  they  heard  the  whistle.  Appellant  further  ad- 
mits that  the  evidence  as  to  tiie  rate  of  speed  at  which  de- 
fendant's car  was  traveling  varies  from  eighteen  to  thirty 
miles  an  hour.  There  is  evidence  tending  to  show  that  the 
branches  of  the  eucalyptus  trees  were  above  the  traveler's 
head,  but  there  is  also  testimony  that  there  was  an  under- 
growth extending  upward  from  the  ground,  and  that  the 
limbs  of  the  trees  came  down  and  met  this  undergrowth ;  that 
there  were  sprouts  growing  up  from  the  trees  which  were  as 
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much  as  five  feet  lon^;  that  these  were  suckeis  from  the  roots 
of  the  trees  and  grew  out  like  a  bush.  Under  these  condi- 
tions it  is  likely  that  there  would  be  spaces  through  which 
one  traveling  idong  the  road,  as  the  deceased  was  traveling 
before  he  came  to  the  small  building,  possibly  could  have 
seen  an  approaching  car,  and  that  a  large  part  of  the  space 
80  occupied  by  the  trees  was  so  obstructed  that  through  the 
space  thus  occupied  it  was  impossible  to  have  seen  ihe  cars. 
The  question  presented  to  the  jury  was  whether  or  not  a 
person  so  traveling  and  using  reasonable  care  in  observing 
would  have  seen  the  approaching  car,  notwithstanding  the 
orbotructions  of  trees  and  brush  along  the  highway,  and  not- 
withstanding the  further  obstruction  made  by  x)oles  erected 
at  intervals  between  the  railroad-  tracks  and  carrying  the 
power  wires.  We  are  not  warranted  in  saying  that  as  a  mat- 
ter of  law,  under  these  conditions,  the  deceased  would  have 
seen  the  car  if  he  had  made  a  reasonable  effort  to  use  his 
powers  of  observation  before  he  reached  the  point  where  the 
building  entirely  obstructed  his  view  in  that  directiop. 
Therefore,  as  to  this  fact,  we  must  accept  the  conclusion  of 
the  jury.  And  we  are  likewise  bound  by  their  implied  find- 
ing that  no  warning  whistle  was  sounded  by  the  motorman. 

Assuming,  then,  that  Martz  was  not  negligent  in  failing  to 
observe  the  approaching  car  while  he  was  farther  north  than 
the  above-mentioned  building,  or  while  he  was  traveling 
along  the  road  opposite  that  building,  we  must  now  consider 
the  situation  as  it  existed  between  the  point  in  the  avenue 
where  the  building  no  longer  obstructed  his  view  to  the  west 
and  the  south  track  of  the  railroad  where  the  collision  oc- 
curred. He  testimony  of  the  witnesses  is  aided  by  certain 
photographs  shown  in  the  record.  As  above  stated,  the 
building  was  forty-three  feet  north  of  the  south  railroad 
•track,  and  a;bout  forty-seven  feet  west  of  the  westerly  line 
of  the  highway,  which  would  be  probably  about  sixty  feet 
west  of  that  part  of  the  highway  in  which  the  automobile 
was  traveling.  Under  these  conditions  the  railroad  tracks 
west  of  Santa  Anita  Avenue  along  which  the  electric  car 
would  approach  the  crossing  would  be  plainly  visible  from 
the  automobile  during  at  least  the  last  sixty  feet  of  its  ap- 
proach to  the  south  track.  And,  as  shown  by  the  photo- 
graphs,  the  curve  of  the  railroad  is  such  that  the  approaching 
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railroad  car  would  have  been  plainly  visible  if  it  was  any- 
where within  one  thousand  feet  of  the  crossing. 

The  evidence  shows  that  Mr.  Martz  was  fifty-two  years 
old,  in  good  health,  and  had  been  using  this  automobile 
nearly  a  year.  On  the  day  of  the  accident  he  was  driving 
alone.  It  appears  that  he  had  never  driven  over  this  rail- 
road crossing  until  that  day.  But  as  above  shown,  the  rail- 
road track  at  the  point  of  crossing,  and  a  sign-board  of 
warning,  were  in  plain  view  in  front  of  the  deceased  as  he 
came  down  the  road.  This  being  so,  even  if  (as  we  must 
assume  to  be  the  fact)  he  had  not  seen  any  approaching  car 
before  coming  opposite  the  white  building,  it  was  his  duty  to 
approach  the  crossing  with  reasonable  care  to  have  his  auto- 
mobile under  control.  If  we  assume  that  he  did  this,  then 
when  he  came  within  sixty  feet  of  the  southerly  railroad 
track  he  was  in  a  safe  situation  at  all  events.  If  there  was 
no  approaching  car  within  a  distance  of  one  thousand  feet, 
he  would  have  ample  time  to  cross.  For  at  the  rate  of  thirty 
miles  per  hour  the  railroad  car  would  require  at  least  twenty- 
three  seconds  to  reach  the  point  of  intersection ;  whereas  the 
automobile,  even  at  a  five-mile  rate,  would  be  across  in  eight 
seconds.  On  the  other  hand,  if  the  approaching  railway  car 
was  anywhere  within  the  distance  of  one  thousand  feet^  Mr. 
Martz  must  have  seen  it  if  he  made  the  most  ordinary  use 
of  his  faculties,  and  this  at  least  he  was  bound  to  do. 
{Griffln  v.  San  Pedro  etc.  B.  B.  Co.,  170  Cal.  772,  [L.  R.  A. 
1916A,  842,  151  Pac.  282].)  The  rule  is  applicable  to  elec 
trie  railroads  operated  under  conditions  similar  to  the  opera- 
tion of  steam  railroads.  (Loftus  v.  Pacific  Elec.  By.  Co.,  166 
Cal.  464,  [137  Pac  34].)  And  if  the  car  thus  observed  by 
the  deceased  was  approaching  at  such  speed,  and  was  then 
within  such  distance  as  to  cause  reasonable  apprehension  of 
danger,  it  was  negligence  on  the  part  of  the  automobile  driver 
to  attempt  such  a  crossing.  Such  attempt  would  be  the 
voluntary  assumption  of  a  risk,  and  for  injuries  resulting 
therefrom,  and  which  the  defendant  then  had  no  further 
opportunity  to  avoid,  the  law  does  not  intend  to  provide 
compensation. 

The  only  other  alternative  state  of  facts  which  seems  pos- 
sible under  the  evidence  is  that  Mr.  Martz  came  down  the 
avenue  and  into  the  zone  of  danger  at  a  rate  of  speed  which 
was  reckless  under  the  circumstances,  and  thus  heedlessly 
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placed  himself  where  the  concurrent  negligence  of  the  de- 
fendant caused  his  death.  In  this  case  also  there  is  no  right 
of  recovery.  Where  the  physical  facts  shown  by  undisputed 
eTidence  raise  the  inevitable  inference  that  the  person  ap- 
proaching a  railroad  crossing  did  not  look  or  listen,  or  that 
having  looked  and  listened,  he  endeavored  to  cross  imme- 
diately in  front  of  a  rapidly  approaching  train  that  is  plainly 
open  to  his  view,  he  is  as  matter  of  law  guilty  of  contributory 
negligence. 

It  seems  clear  that  there  is  no  situation  shown  upon  any 
possible  state  of  facts  consistent  with  the  evidence  which  can 
authorize  a  verdict  such  as  was  rendered  in  this  case.  The 
defendant  was  clearly  entitled  to  a  verdict  in  its  favor. 
Having  reached  this  conclusion,  we  deem  it  unnecessary  to 
discuss  alleged  errors  in  the  instructions  given  to  the  jury. 
With  respect  to  the  objections  urged  against  those  instnv> 
tions,  we  express  no  opinion. 

The  judgment  and  order  are  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  1,  1916. 


[Giy.   Nos.   1993    snd   2017.    Second   Appellate   District.— Oetober   2, 

1916.] 

MAY  CATLIN,  Administratrix  of  the  Estate  of  John  Catlin, 
Deceased,  Respondent,  v.  UNION  OIL  COMPANY  OF 
CALIFORNIA  (a  Corporation),  Appellant;  WILLIAM 
M.  RILEY  et  al..  Respondents. 

Negugxkck— Explosion  of  Oasolinb— Sale  fob  Kebosbks— Proxi- 
MATI  Cause. — ^In  an  action  for  damages  against  an  oil  company 
and  a  grocer  for  the  death  of  a  patron  of  the  latter  from  an  ex- 
plosion of  gasoline  sold  to  the  deceased  hj  the  grocer  for  kerosene, 
where  it  is  shown  that  the  oil  company  in  filling  an  order  of  the 
grocer  for  kerosene  had  mistakenly  made  a  delivery  of  kerosene 
and  gasoline  mixed,  and  that  the  grocer  upon  discovering  such 
mistake,  notified  the  company  thereof  and  the  latter  agreed   to 
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take  the  oil  baek,  bat  before  the  oil  was  taken  back  the  grocer 
relying  npon  his  experience  in  dealing  in  each  oils,  and  npon  a 
personal  teat  made  bj  him,  sold  the  oil  which  cansed  the  explosion, 
the  direct  and  proximate  cause  of  the  damage  was  the  interrening 
act  of  the  grocer,  and  not  the  negligence  of  the  oil  companj. 

lb. — Pbozimatb  Gausk— What  Oonstitutes. — Proximate  canse  is  that 
cause  arising  out  of  a  breach  of  duty  which  in  a  natural  and  con- 
tinuous sequence  produces  the  damage  complained  of. 

lb. — ^Inteevenimo  Act  of  Nxoligknob— Liabujtt  of  Obioinal  Wbono- 
DOBB. — If  the  negligent  acts  of  two  or  more  persons,  all  being 
eulpable  and  responsible  in  law  for  their  acts,  do  not  concur  in 
point  of  time,  and  the  negligence  of  one  only  exposes  the  injured 
person  to  risk  of  injury  in  case  the  other  should  also  be  negligent, 
the  liability  of  the  person  first  in  fault  will  depend  upon  the  ques- 
tion whether  the  negligent  aet  of  the  other  was  one  which  a  man 
of  ordinary  experience  and  sagacity,  acquainted  with  all  the  cir- 
cumstances, could  reasonably  anticipate  or  not.  If  such  a  person 
could  have  anticipated  that  the  intervening  act  of  negligence 
might,  in  natural  and  ordinary  sequence,  follow  the  original  act 
of  negligence,  the  person  first  in  fault  is  not  released  from  liability 
by  reason  of  the  intervening  negligence  of  the  other.  If  it  could 
not  have  been  thus  anticipated,  then  the  intervening  negligent  per- 
son alone  is  responsible. 

Id. — ^Negligencb— When  Question  of  Law.— While  it  is  true  that 
questions  involving  alleged  negligent  action  which  turn  upon  the 
proposition  as  to  what  should  be  expected  of  an  ordinarily  reason- 
able man  under  the  circumstances,  present  mixed  questions  of  law 
and  fact  which  generally  should  go  to  the  jury  under  proper  in- 
structions as  to  the  law,  leaving  the  deductions  of  fact  to  be  made 
by  the  verdict,  yet,  on  the  other  hand,  where  the  facts  are  undis- 
puted and  clearly  settled,  and  the  dictates  of  common  prudence 
point  to  only  one  reasonable  conclusion,  the  question  is  then  one  of 
law  for  the  court,  and  a  verdict  may  be  either  directed  or  a  non- 
suit granted. 

Id.— EviDSNCK— Ohakacteb  of  Fluh) — Statements  of  Deoeased— In- 
OOMFETENT  T£STiMONY.-~Statements  made  by  the  deceased  imme- 
diately after  the  explosion  to  the  effect  that  the  fluid  used  was 
gasoline  are  inadmissible,  being  self-serving  and  expressive  of  the 
opinion  and  conclusion  of  the  witness. 

Id. — Manner  of  Fillino  Lamp — Contbibxjtobt  Neougence — Question 
FOB  JuBY. — The  question  whether  the  deceased  was  guilty  of  con- 
tributory negligence  at  the  time  of  the  explosion  by  reason  of  tho 
fact  that  he  was  engaged  in  filling  an  oil-lamp  with  the  fluid, 
while  he  had  a  lighted  miner's  lamp  on  his  cap,  is  one  for  the  jury, 
where  there  was  expert  testimony  that  a  lamp  could  be  thus  filled 
with  reasonable  safety,  and  without  great  danger,  provided  the 
fluid  was  coal-oil  of  ordinary  quality. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Willis  I.  Morrison,  Judge. 

Tbe  facts  are  stated  in  the  opinion  of  the  court 

Lewis  W.  Andrews,  A.  V.  Andrews,  Thos.  0.  Toland,  An- 
drews, Toland  and  Andrews,  W.  H.  Bowers  and  Cedric  B. 
Johnson,  for  Appellant 

E.  T.  Lightfoot,  Walter  Whitworth,  J.  W.  Whitworth,  and 
E.  B.  Drake,  for  Plaintiff  and  Respondent 

A.  G.  Aim,  for  Respondents,  William  M.  Riley  et  aL 

JAMES,  J. — This  action  was  brought  to  recover  damages 
for  the  death  of  John  Catlin,  alleged  to  have  been  caused 
by  the  negligent  acts  of  the  defendant  Union  Oil  Company 
and  William  M.  Riley.  Mary  E.  Riley,  the  wife  of  William 
M.  Riley,  was  also  sued,  but  the  action  was  dismissed  as  to 
her  in  the  course  of  the  trial.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff  and  against  the  defendant  Union 
Oil  Company  for  the  sum  of  seventeen  thousand  dollars,  on 
which  judgment  was  entered.  By  the  verdict  it  was  found 
that  William  M.  Riley  was  not  liable  for  damages  in  any 
sum.  The  defendant  Union  Oil  Company  appealed  from  the 
judgment,  and  from  an  order  denying  its  motion  for  a  new 
trial. 

In  November,  1912,  William  M,  Riley  was  conducting  a 
grocery  store  at  the  town  of  Sawtelle  in  Los  Angeles  County. 
Among  other  classes  of  merchandise  he  dealt  regularly  in 
fuel  oils,  including  gasoline  and  kerosene.  The  oils  he  stored 
in  a  little  outbuilding  some  thirty  feet  or  more  away  from 
the  store  proper.  In  this  outbuilding  he  had  a  twik  for 
gasoline  and  one  for  coal-oil  or  kerosene.  On  about  the  15th 
of  November,  that  being  Friday  of  the  week,  he  gave  an  order 
to  the  Union  Oil  Company  to  deliver  to  him  sixty  gallons 
of  kerosene.  The  tank-wagon  belonging  to  the  oil  company 
made  delivery.  The  kerosene  tank  had  a  capacity  of  sixty 
gallons.  The  tank  was  not  empty,  but  contained  twenty 
gallons  of  the  fluid  before  the  quantity  delivered  that  day 
was  added  to  it  Hence,  the  driver  of  the  oil-wagon  was  only 
able  to  put  into  the  tank  forty  gallons  of  the  sixty  gallons 
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ordered.  There  were  four  or  five  empty  five-gallon  eazu 
inside  of  the  oil-room,  end  into  these  cans  was  poured  the 
remaining  twenty  gallons,  which  completely  filled  both  the 
tank  and  the  other  receptacles  mentioned.  Almost  imme- 
diately after  the  tank-wagon  had  left  his  place,  Biley,  ac- 
cording to  his  testimony,  took  one  of  the  five-gallon  cans 
which  had  been  filled  aa  described,  and  delivered  it  to  a  cus- 
tomer; for  another  customer,  either  that  evening  or  the  fol- 
lowing morning,  he  drew  a  gallon  from  the  tank  which  had 
been  filled;  and  for  a  third  customer  he  made  delivery  of 
another  gallon,  evidently  from  the  same  supply.  Complaint 
was  very  soon  made  by  the  patron  who  had  received  the  five- 
gallon  can  that  there  was  something  the  matter  with  the  oil, 
and  complaint  also  came  from  one  of  the  persons  who  had 
received  a  single  gallon.  On  Saturday  morning,  'being  the 
next  day  after  the  delivery  of  the  oil,  Riley  got  back  all 
of  the  oil  about  which  complaint  had  been  made  that  he  was 
able  to  secure,  including  the  five-gallon  can  which  he  had 
delivered  to  the  first  customer.  He  testified  that  one  of  the 
single  gallons  of  oil  returned  he  poured  back  into  the  large 
tank ;  that  he  then  had  the  four  five-gallon  cans  of  oil  which 
had  been  filled  by  the  tank-wagon,  and  of  the  contents  of 
these  he  proceeded  to  make  tests.  Riley  had  for  a  number 
of  years,  both  in  the  east  and  in  California,  had  experience 
in  the  handling  of  both  kerosene  and  gasoline  as  a  dealer. 
He  testified  that  in  making  his  tests  he  dipped  splinters  of 
wood  into  the  cans,  noted  the  smell  of  the  fluid,  and  also  the 
rapidity  with  which  it  evaporated  from  the  sticks;  that  by 
this  means,  and  also  by  noting  the  odor  of  the  fluid,  he  made 
up  his  mind  that  two  of  the  five-gallon  cans  contained  gaso- 
line and  two  contained  coal-oil;  that  he  made  a  further 
test  of  the  fluid  in  the  two  cans  which  he  had  concluded 
was  gasoline  by  taking  a  small  quantity  thereof  and  placing 
it  upon  a  stove  where,  when  it  was  subjected  to  heat,  it 
flashed  up  quickly.  He  made  no  further  tests  of  the  con- 
tents of  the  other  two  cans,  being  satisfied  that  these  cans 
contained  coal-oil.  On  cross-examination  he  testified  that 
had  the  oil  'been  mixed  he  did  not  know  whether  he  would 
have  been  able  to  determine  from  the  tests  he  made  if  it  was 
gasoline  or  kerosene.  He  testified  further  that  he  took  the 
two  cans  which  he  had  determined  contained  gasoline,  labeled 
them  with  a  label  showing  their  true  contents,  and  placed 
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them  up  on  the  large  gasoline  tank.  Then,  as  he  testified, 
he  delivered  one  of  the  five-gallon  cans  believed  to  be  coal-oil 
to  the  patron  by  whom  the  five  gallons  of  gasoline  had  been 
return^;  that  there  then  remained  on  the  floor  of  the  oil- 
room  one  five-gaUon  can  of  coal-oil  which  had  been  a  part 
of  the  delivery  received  on  the  preceding  day ;  that  the  same 
evening  (Saturday)  at  about  dark  or  dusk,  one  of  the  chil- 
dren  of  Catlin  came  and  wanted  kerosene  oil ;  that  he  (Biley) 
informed  the  child  that  because  of  insurance  regulations  he 
could  not  handle  illuminating  oil  after  dark,  and  that  as 
the  child  insisted  that  the  family  had  no  oil,  he  told  her 
if  she  would  bring  a  small  can  the  following  morning  ( Sun- 
day),  as  he  made  no  deliveries  on  that  day,  he  would  give 
her  sufiScient  to  last  until  Monday,  when  he  would  deliver 
the  remainder  of  the  five  gallons;  that  on  Sunday  morning 
one  of  the  Catlin  children  returned  with  a  gallon  can  which 
he  (Biley)  filled  from  the  five-gallon  can  sitting  on  the  floor 
of  flie  oil-room,  and  that  the  next  morning  he  delivered  the 
four  gallons  remaining  in  the  can  at  the  Catlin  home,  where 
he  poured  the  oil  into  an  empty  can  customarily  used  for 
that  purpose.  John  Catlin,  the  deceased,  at  the  time  of  his 
death  was  forty-four  years  of  age,  in  good  health,  weighing 
about  one  hundred  and  eighty-five  pounds.  As  his  wife  tes- 
tified, he  was  a  '' strong '^  man,  and  had  had  no  illness  or 
needed  the  attention  of  a  physician.  He  had  been  married  to 
the  plaintiff,  his  wife,  for  twenty-three  years,  and  there  sur- 
vived him  besides  the  widow,  four  children  aged  respectively : 
Bessie,  nineteen;  Pauline,  seventeen;  Howard,  thirteen; 
Fred,  eleven.  He  had  been  a  miner,  but  at  the  date  of  the 
accident  his  regular  employment  was  that  of  a  carpenter's 
helper,  at  which  work  he  earned  $2.75  per  day.  His  life 
expectancy  was  25  years.  On  Tuesday  evening  following 
the  receipt  of  the  oil  delivered  by  Riley,  being  at  work  laying 
some  cement  in  his  cellar,  Catlin  had  occasion  to  make  use  of  an 
oil-lamp.  He  was  already  carrying  in  a  miner's  cap  on  his 
head  a  small  lamp  such  as  miners  customarily  use.  This 
smaU  lamp  was  lighted  and  remained  so  until  after  the  ex- 
plosion which  produced  the  injuries  from  which  Catlin  later 
died.  Catlin  went  to  the  rear  of  the  house  in  or  about  a 
screen  porch  in  order  to  fill  the  larger  oil-lamp  which  he 
intended  to  use,  and  apparently  started  to  pour  what  he 
assumed  was  coal-oil  or  kerosene  from  the  large  can  into  the 
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lamp,  when  the  ezplosion  occurred.  Mrs.  Catlin,  as  she 
testified,  heard  the  noise  of  an  explosion,  and  almost  imme- 
diately her  husband  ran  to  the  front  of  the  house,  covered 
with  fire,  and  rolled  in  the  grass,  calling  for  help.  She  tried 
to  smother  the  fiames  with  beddothing  and,  with  the  help  of 
a  neighbor,  the  fire  was  finally  extinguished.  One  witness, 
a  Mr.  Tucker,  who  assisted  in  extinguishing  the  fire  burning 
on  the  person  of  Catlin,  testified  that  when  he  reached  Catlin 
the  latter  said:  ''Oh,  Mr.  Tucker,  put  this  fire  out  on  me;  I 
am  burning  up.  Do  something  for  me  quick — I  was  filling 
the  lamp  and  it  exploded,  and  before  I  could  throw  the  can 
it  exploded  also — ^put  the  fire  out ;  I  am  burning  up — I  have 
handled  gasoline  and  coal-oil  all  my  life;  I  am  an  old  miner. 
Why  should  anything  of  this  kind  happen  to  met  I  am 
sure  that  it  was  gasoline."  On  cross-examination  this  wit- 
ness added  that  while  on  the  way  to  the  hospital  the  injured 
man  had  said  that  he  had  fiUed  lamps  before  "when  they 
were  lit,"  and  had  never  had  one  act  that  way.  Catlin 
in  his  injured  condition  was  removed  immediately  to  a  hos- 
pital, where  he  died  two  days  later.  It  appeared  without 
dispute  that  the  driver  of  the  appellant  company,  instead  of 
delivering  sixty  gallons  of  coal-oil  as  directed,  delivered  in 
part  coal-oil  and  in  part  gasoline,  and  that  the  mistake  came 
about  in  this  way:  The  tank-wagon  from  which  deliveries 
were  made,  was  divided  into  three  compartments,  one  in 
front,  one  in  the  middle,  and  one  at  the  rear.  These  com- 
partments were  entirely  separated  one  from  the  other,  and 
connected  with  each  at  the  rear  of  the  wagon  was  a  stop- 
cock or  faucet;  that  customarily  gasoline  was  carried  in  the 
forward  tank  and  kerosene  in  tiie  two  rear  ones ;  that  on  the 
day  when  the  delivery  to  Riley  was  made  the  driver  started 
to  load  his  wagon  and  had  commenced  to  fill  the  forward 
tank  with  gasoline;  that  desiring  to  attend  to  his  team,  he 
asked  one  of  the  other  employees,  an  agent  of  appellant,  to 
complete  the  filling  of  the  forward  tank,  and  to  put  kerosene 
into  the  two  rear  ones.  These  latter  he  knew  to  be  empty 
at  the  time;  that  this  employee  after  completing  the  filling 
of  the  forward  tank  with  gasoline,  filled  the  middle  one  with 
kerosene  as  directed,  but  through  some  error  of  understand- 
ing or  judgment,  put  gasoline  into  the  rear  compartment. 
The  driver  testified  that  in  delivering  oil  in  quantities  as 
large  as  that  ordered  by  Riley,  he  customarily  used  two  five- 
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gallon  measmres  having  handles  on  them,  and  drew  from  two 
faucets  at  the  same  time;  that  he  followed  this  custom  in 
making  the  delivery  to  Riley,  and  drew  from  the  faucets 
connecting  with  the  two  rear  compartments,  filling  his  two 
measures  thus  at  the  same  time,  emptying  them  and  refilling 
them  until  the  desired-  quantity  had  been  secured.  Riley, 
the  grocer,  testified  that  he  was  familiar  with  this  practice, 
and  noted  that  the  driver  followed  it  on  the  Friday  when 
he  made  delivery  of  the  oil.  The  driver  explained  that  in 
consequence  of  this  practice  of  drawing  two  measures  at 
a  time,  and  as  each  measure  when  filled  would  completely 
fill  a  five-gallon  can,  the  four  cans  filled  with  the  last  twenty 
gallons  of  oil  desired  by  Riley,  should  have  contained  un- 
mixed fluid ;  that  is,  two  should  h«ve  contained  gasoline  and 
two  kerosene.  This  conclusion  would  be  in  accordance  with 
the  tests  made  by  Riley.  There  is  some  discrepancy  be- 
tween the  testimony  of  Riley  and  the  testimony  of  the  driver 
of  the  wagon,  wherein  the  driver  stated  that  when  he  re- 
turned on  Monday,  to  take  away  the  oil,  he  found  one  five- 
gallon  can  full  of  ooal-oil  still  standing  near  the  door  of  the 
oil-house.  Riley  had  testified  that  he  had  placed  two  of  the 
five-gallon  cans  on  top  of  the  gasoline  tank  and  marked  them 
with  the  word  "gasoline,**  and  that  of  the  two  remaining 
which  he  had  determined  to  be  kerosene,  he  had  delivered 
one  to  the  first  patron  who  had  returned  the  gasoline,  and 
had  taken  the  other  to  fill  the  Catlin  order.  Riley  testified 
that  there  was  in  another  i>ortion  of  the  oil-room  at  that  time, 
perhaps  five  gallons  of  coal-oil  which  he  had  received  at  a 
prior  date,  and  which  was  not  included  in  the  Friday  de- 
livery of  mixed  oil.  Fred  Catlin,  the  eleven-year  old  son 
of  the  deceased,  who  had  obtained  the  gallon  of  oil  from 
Riley  on  Sunday  morning,  testified  that  when  he  called  for 
the  oil  Riley  first  went  to  the  fifty-gallon  tank  and  said: 
"I  think  this  is  mixed";  that  Riley  then  went  to  a  five- 
gallon  can  and  drew  therefrom  the  gallon  of  oil  and  handed 
it  to  him,  saying:  *'I  guess  this  is  coal-oil."  The  lamps 
used  by  the  Catlins  were  ordinary  glass  lamps  with  no  aper- 
ture separate  from  the  wick-holder  through  which  oil  might 
foe  introduced  into  the  bowl.  To  complete  the  narrative  of 
facts  it  is  necessary  to  refer  to  an  occurrence  which  took 
place  on  Saturday,  before  any  of  the  oil  tested  by  Riley  was 
resold.    When  the  first  oil  put  out  by  Riley  on  Friday  and 
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Saturday  morning  had  come  back  to  him  with  the  report  that 
something  was  wrong  with  it,  he  made  his  tests  of  the  oil  in 
the  five-gallon  cans  as  has  been  hereinbefore  described.  He 
then  phoned  to  the  branch  office  of  the  Union  Oil  Company 
through  which  he  did  business,  and  after  getting  the  ear  of 
the  driver  who  had  delivered  to  him  the  oil,  told  this  driver 
that  a  mistake  had  been  made,  that  his  oil  had  been  mixed 
on  him.  Biley  testified  that  he  told  the  driver  to  come  and 
take  back  the  oil  Sunday  morning.  He  testified:  ''They  told 
me  they  would  come  on  Sunday,  but  did  not  come  until  Mon- 
day.** The  driver  of  the  wagon  admitted  receiving  notifica- 
tion from  Biley  that  the  oil  was  mixed ;  that  at  the  time  of  the 
conversation  over  the  telephone  he  had  stated  to  Biley  that 
it  was  impossible  that  a  mistake  had  been  made,  but  that 
if  such  was  the  case  the  wagon  had  been  loaded  up  "wrong" 
on  him.  He  testified  that  he  believed  he  said  he  would 
take  the  oil  back;  further,  that  he  was  not  convinced  that 
a  mistake  had  been  made  until  he  went  for  the  oil  on  Monday 
morning.  He  denied  having  promised  to  return  on  Sunday 
morning,  and  said  that  he  could  not  have  done  so  because 
Biley  did  not  keep  his  store  open  on  Sunday.  There  was  tes- 
timony from  which  the  jury  was  authorized  to  draw  the 
conclusion  that  had  the  oil  delivered  to  Catlin  been  kerosene, 
and  not  gasoline,  the  ignition  of  the  oil  and  vapor  and  conse- 
quent explosion  would  not  have  occurred.  In  short,  there 
was  sufficient  proof,  in  a  circumstantial  way  at  least,  upon 
which  the  jury  was  authorized  to  make  the  deduction  which 
is  implied  from  the  verdict,  to  wit,  that  the  oil  delivered  to 
Catlin  was  much  more  inflammable  and  explosive  in  its 
character  than  kerosene,  and  that  it  was  in  fact  gasoline. 

Appellant  first  urges  that  there  is  a  defect  in  the  founda- 
tion of  plaintiflE's  case  which  requires  that  the  judgment  be 
reversed.  This  contention  is  referred  to  the  evidence  which, 
it  is  urged,  fails  to  show  that  the  negligence  of  appellant 
was  the  proximate  cause  which  produced  the  death  of  plain- 
tiff's intestate.  No  contention  is  made  but  that  the  mistake 
of  appellant's  agents  in  delivering  both  gasoline  and  kero- 
sene in  the  place  of  kerosene  to  BUey,  the  grocer,  was  negli- 
gence for  which  the  corporation  might,  in  some  circum- 
stances, be  held  responsible  in  damages.  It  is,  however, 
insisted  that  whatever  negligence  was  first  committed  by 
appellant  in  delivering  mixed  oil,  this  negligence  ceased  to 
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be  of  active  eflFect  in  the  line  of  caoeation  when  Biley,  the 
grocer,  discoTered  that  he  had  received  gasoline  and  kero- 
sene mixed.  It  is  argued  that  when  Biley  notified  the  driver 
that  the  oil  was  mixed,  and  it  was  understood  that  the  driver 
would  return  and  take  it  back,  all  responsibility  of  appel- 
lant ended;  that  the  subsequent  acts  of  Biley  in  selling  the 
oil  were  the  acts  of  an  independent,  responsible  person  which 
interrupted  the  chain  of  causation  and  furnished  in  law  the 
last  efiScient  cause  of  the  damage.  Proximate  cause  has 
been  defined  many  times  in  the  decisions,  and  by  text-writers, 
to  be  that  cause  arising  out  of  a  breach  of  duty  which,  in 
a  natural  and  continuous  sequence,  produces  the  damage 
complained  of.  The  original  negligent  act  may  be  separated 
from  the  untoward  event  by  great  periods  of  time  and  many 
other  connecting  acts,  negligent  or  non-negligent  The  lat- 
ter may  be  acts  of  third  persons  not  in  any  representative 
sense  the  agents  of  the  first  wrongdoer.  There  is  a  qualifica- 
tion, however,  to  the  last-named  condition,  and  that  is  this: 
When  there  is  no  privity  of  contract  between  the  first 
wrongdoer  and  the  person  suffering  damage,  and  the  negli- 
gent act  falls  within  the  class  concerning  things  which  carry 
no  menace  or  threat  of  probable  damage  to  third  persons, 
the  liability  of  the  first  party  will  extend  no  further  than 
to  his  immediate  co-contractor.  This  rule  applies  generally 
to  cases  where  breach  of  contract  has  been  committed  in  the 
furnishing  of  merchandise,  or  building  of  tools,  machines, 
etc.,  which  in  their  very  nature  are  not  calculated  to  pro- 
duce damage  when  of  imperfect  construction  or  composition. 
The  mislabeling  of  poisons,  inflammable  oils,  explosives,  and 
like  dangerous  substances  is  so  fraught  with  possibilities  of 
danger  to  purchasers  as  to  charge  the  first  vender  with  a 
responsibility  for  damages,  even  though  the  mismarked  sub- 
stance has  passed  through  the  hands  of  a  number  of  inter- 
mediate venders.  {Elkins  Bly  &  Co.  v.  McKean,  79  Pa.  St. 
493;  Riggs  v.  Standard  Oil  Co.,  130  Fed.  199;  Wellington 
V.  Downer  Kerosene  OH  Co.,  104  Mass.  64;  Thomas  v.  W»n- 
chester,  6  N.  Y.  397,  [57  Am.  Dec.  455].)  The  interrupting 
event  which  will  disturb  the  train  of  causation  may  be  the 
negligent  act  of  a  responsible  person.  "If  the  negligent 
acts  of  two  or  more  persons,  all  being  culpable  and  respon- 
sible in  law  for  their  acts,  do  not  occur  in  point  of  time, 
and  the  n^ligence  of  one  only  exposes  the  injured  perso;) 
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to  risk  of  injury  in  case  the  other  should  also  be  negligent, 
the  liability  of  the  person  first  in  fault  will  depend  upon  the 
question  whether  the  negligent  act  of  the  other  was  one 
which  a  man  of  ordinary  experience  and  sagacity,  ac- 
quainted with  all  of  the  circumstances,  could  reasonably 
anticipate  or  not.  If  such  a  person  could  have  anticipated 
that  the  intervening  act  of  negligence  might,  in  a  natural 
and  ordinary  sequence,  follow  the  original  act  of  negligence, 
the  person  first  in  fault  is  not  released  from  liability  by  rea- 
son of  the  intervening  negligence  of  another.  If  it  could 
not  have  'been  thus  anticipated,  then  the  intervening  negli- 
gent person  alone  is  responsible."  (1  Shearman  and  Red- 
field  on  Negligence,  6th  ed.,  sec.  34.)  Thus  it  has  been  held 
that  where  a  defendant  had  negligently  constructed  a  fence  and 
some  panels  having  fallen  out,  these  panels  were  picked  up 
by  a  third  party  and  placed  against  the  fence  in  an  insecure 
position  from  which  they  again  fell,  injuring  a  child,  the 
defendant  was  held  to  have  furnished  the  proximate  cause 
of  the  injury,  notwithstanding  that  had  the  panels  been  al- 
lowed to  remain  where  they  had  first  fallen  no  injury  would 
likely  have  resulted;  the  court  saying:  "When  there  is  dan- 
ger of  a  particular  injury  which  actually  occurs,  we  must 
surely  say  that  it  is  the  usual,  ordinary,  natural  and  prob- 
able result  of  the  act  of  exposing  the  person  or  thing  in- 
jured to  the  danger."  (Fishbum  v.  Burlington  dk  N.  W. 
Ry.  Co.,  127  Iowa,  483,  [103  N.  W.  481].)  The  case  last 
cited  contains  a  collection  of  authorities  treating  of  proxi- 
mate cause  and  its  relation  to  other  acts  intervening  before 
the  injury  and  contributing  to  the  cause.  No  diflSculty  is 
encountered  in  giving  a  definition  to  the  phrase  "proximate 
cause."  The  difiSculty  in  many  cases  is  to  determine  which, 
among  several  concurring  causes,  is  the  active,  efficient,  and 
producing  agency  in  working  the  damage.  In  following  the 
train  of  causation  to  the  end  of  a  prolonged  chain  of  acts  in- 
volving perhaps  negligence  on  the  part  of  third  persons,  the 
test  as  to  the  original  wrongdoer's  liability  depends  upon 
whether,  as  a  reasona!ble  man,  in  all  the  circumstances  of  the 
case,  he  could  or  should  have  anticipated  that  the  damage 
complained  of  might  probably  occur.  As  said  by  Justice 
Strong  in  Milwaukee  &  Si.  Paul  By.  Co.  v.  Kellogg,  94  U.  S. 
469,  [24  L.  Ed.  256] :  "The  primary  cause  may  be  the  proxi- 
mate cause  of  a  disaster,  though  it  may  operate  through  suc- 
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oessive  iustruments,  as  an  article  at  the  end  of  a  chain  may 
be  moved  by  a  force  applied  to  the  other  end,  that  force  being 
the  proximate  cause  of  the  movement,  or  as  in  the  oft  cited 
case  of  the  squib  thrown  in  the  market  place.  The  question 
always  is:  Was  there  an  unbroken  connection  between  the 
wrongful  act  and  the  injury,  a  continuous  operation!  Did 
the  facts  constitute  a  continuous  succession  of  events,  so 
linked  together  as  to  make  a  natural  whole,  or  was  there  some 
new  and  independent  cause  intervening  between  the  wrong 
and  the  injury  t  .  .  .  The  inquiry  must,  therefore,  always 
be  whether  there  was  any  intermediate  cause  disconnected 
from  the  primary  fault,  and  self-operating,  which  produced 
the  injury."  In  some  of  the  cases  first  cited  in  this  opinion, 
where  oils  and  medicines  had  been  sold  in  a  manner  not  indi- 
cating their  true  character,  or  bearing  some  mistake  in  label, 
it  seems  to  be  intimated  that  the  original  vender  who  caused 
the  mistake  to  be  first  made  will  be  held  liable,  unless  some 
of  the  intermediate  sellers  have  been  guilty  on  their  part  of 
negligence  in  dispensing  the  oil  or  drug.  Such  is  the  court's 
intimation  in  WeUingion  v.  Downer  Kerosene  OH  Co,,  104 
Mass.  64;  Elkins,  Ely  &  Co.  v.  McKean,  79  Pa.  St.  493,  and 
Thomas  v.  Winchester,  6  N.  Y.  397,  [57  Am.  Dec.  455].  The 
facts  in  this  case  show  that  Biley,  the  grocer,  had  had  long 
experience  in  the  handling  of  kerosene  and  gasoline  and  that 
he  was  a  dealer  in  such  merchandise.  Appellant  suggests 
and  insists  that  the  legal  situation  illustrated  by  the  evidence 
here  is  no  different  than  had  appellant's  driver,  immediately 
after  delivering  the  oil  to  Riley,  notified  him  that  a  mistake 
had  been  made,  and  that  gasoline  and  kerosene  had  been 
mixed  and  that  the  company  would  take  back  the  oil.  In  the 
latter  case  it  is  argued,  and  the  conclusion  suggested  seems 
logical,  that  had  Riley  determined  then  to  dispose  of  some 
of  the  mixed  oil,  relying  upon  his  own  judgment  or  knowl- 
edge in  the  matter  of  determining  its  true  character,  the  re- 
sponsibility for  any  damage  which  might  result  would  not 
attach  to  the  appellant  corporation,  but  that  for  any  mis- 
take made  by  the  groceryman  which  might  result  in  damage 
to  his  patrons,  Riley  alone  could  be  held  accountable.  There 
is  no  doubt  at  all  but  that  Riley  would  have  had  the  right 
to  depend  upon  the  implied  representation  made  by  the  com- 
pany that  the  oil  was  of  the  particular  kind  ordered  by  him, 
where  he  was  not  put  upon  notice  of  the  fact  that  kerosene 
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had  been  mixed  with  the  more  inflammahle  liqnid.  On  Sat- 
urday, after  the  several  lots  of  oil  had  been  retnmed  to  Biley, 
and  had  'been  found  to  contain  gasoline,  and  Biley  had  pro- 
ceeded to  make  his  own  tests,  he  then  had  the  conversation 
with  the  agent  of  appellant  and  the  agreement  clearly  im- 
plied from  what  is  admitted  to  have  been  then  stated  was 
that  the  company  would  take  the  oil  back.  Biley,  as  an  ex- 
perienced handler  of  oils,  knew  of  the  highly  inflammable 
quality  of  gasoline,  and  it  could  hardly  be  said  that  the  appel- 
lant, in  order  to  absolve  itself  from  liability,  should  have 
specifically  advised  him  not  to  sell  any  of  the  liquid.  Biley 
himself  admitted  that  he  would  not  have  been  sure  in  his 
own  mind  from  the  tests  made  of  the  two  five-gallon  cans 
which  he  supi>osed  contained  coal-oil,  of  the  exact  character 
of  that  oil,  providing  it  had  been  mixed  with  gasoline  and 
had  not  been  entirely  one  or  the  other.  He  testified  that  he 
made  fire  tests  of  the  liquid  from  the  two  cans  which  he  con- 
cluded contained  gasoline,  but  that  he  contented  himself  with 
noticing  the  odor  and  the  rapidity  with  which  the  liquid  from 
the  other  two  cans  evaporated.  We  cannot  on  the  admitted 
facts  distinguish  this  case  from  a  case  where  the  oil  had  been 
sold  as  claimed,  and  upon  notification  from  Biley  to  the  com- 
pany of  the  state  of  affairs  the  company  had  immediately 
dispatched  their  wagon  to  take  the  oil  back,  and  that  while 
the  wagon  was  waiting  outside  for  that  purpose  Biley  tested 
up  some  of  the  oil  and  sold  it  with  the  same  disastrous  conse- 
quences which  did  ensue.  It  was  not  incumbent  upon  appel- 
lant to  have  taken  more  steps  than  it  did  to  prevent  the  inde- 
pendent action  of  Biley.  Its  responsible  duty  to  third 
persons  had  ended.  We  have  already  pointed  out  that  Biley 
was  a  dealer  in  both  gasoline  and  coal-oil,  and  he  had  had 
many  years'  experience  in  handling  those  commodities.  He 
himself  testified  that  he  had  received  and  sold  gasoline  and 
kerosene  for  about  ten  years.  In  the  view  we  take  of  the 
case,  the  intervening  act  of  Biley  was  that  of  a  culpable,  re- 
sponsible person,  and  that  it  interrupted  the  chain  of  causa- 
tion and  furnished  the  direct  and  proximate  cause  of  the 
damage.  In  the  case  where  poison  was  mislabeled  as  a  harm- 
less drug  {Thomas  v.  Winchester,  6  N.  Y.  397,  [57  Am.  Dec 
455]),  it  seems  quite  clear  that  had  the  retail  druggist  who 
received  from  the  defendant,  and  later  dispensed  the  poison, 
had  notice  of  the  fact  that  the  drug  had  been  mislabeled  and 
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notice  of  its  true  character,  his  act  in  dispensing  it,  even 
though  after  the  making  of  some  tests,  would  be  an  act  for 
which  the  original  vender  would  not  be  liable.  As  the  court 
there  said:  **The  wrong  done  by  the  defendant  was  in  put- 
ting the  poison,  mislabeled,  into  the  hands  of  Aspinwall,  as 
an  article  of  merchandise,  to  be  sold  and  afterward  used,  as 
the  extract  of  dandelion,  by  some  person  then  unknown.'' 

But  it  is  said  by  respondent  that,  under  the  facts  and  cir- 
cumstances shown  in  evidence,  it  became  a  question  solely  for 
the  jury  to  resolve  as  to  whether  there  had  been  any  negli- 
gence on  the  part  of  the  plaintiff.  It  is  true  that  questions 
involving  alleged  negligent  action  which  turn  upon  the 
proposition  as  to  what  should  be  expected  of  an  ordinarily 
reasonable  man  under  the  circumstances,  present  mixed  ques- 
tions of  law  and  fact  which  generally  should  go  to  the  jury 
under  proper  instructions  as  to  the  law,  leaving  the  deduc- 
tions of  fact  to  be  made  by  the  verdict.  This  is  always  the 
case  where  the  evidence  is  conflicting.  However,  it  has  been 
uniformly  held  that  where  the  facts  are  undisputed  and 
dearly  settled,  and  the  dictates  of  common  prudence  point 
to  only  one  reasonable  conclusion,  the  question  is  then  one  of 
law  for  the  court  and  a  verdict  may  be  either  directed  or  a 
nonsuit  granted.  (1  Shearman  and  Redfield  on  Negligence, 
6tli  ed.,  sec.  56.)  Our  supreme  court  has  repeatedly  applied 
this  rule.  (Glascock  v.  Central  Pac.  B.  B.  Co.,  73  Cal.  13*1, 
[14  Pac.  518] ;  Baddeley  v.  Shea,  114  Cal.  1,  [155  Am.  St. 
Sep.  56,  33  L.  R.  A.  747,  45  Pac.  990] ;  and  a  number  of  other 
cases  which  it  is  unnecessary  to  cite.)  We  think  in  this  case 
that  it  must  be  said  that  there  should  be  no  difference  of 
opinion  in  the  mind  of  any  reasonable  man,  but  that  the 
appellant  was  shown  to  have  exercised  reasonable  caution, 
when  its  driver  informed  Riley,  the  dealer,  that  he  would 
take  the  oil  back  upon  being  informed  by  Riley  that  the  fluid 
was  mixed.  No  assurances  were  made  to  Riley  designed  to 
dissuade  him  from  his  conviction  that  the  oil  had  been  mixed, 
but  the  transaction  or  sale  to  him  was  agreed  in  effect  to  be 
rescinded.  Riley  himself  had  had  abundant  proof  that  the 
fluid  delivered  was  not  unmixed  kerosene. 

It  is  contended  that  prejudicial  error  was  committed  by  the 
trial  court  in  refusing  to  strike  out  portions  of  statements 
made  by  the  deceased  Catlin.  As  has  been  narrated,  Catlin 
immediately  after  the  explosion,  and  while  he  was  upon  the 
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grass  in  front  of  his  honse  covered  with  fire,  made  a  state- 
ment to  the  witness  Tucker  as  to  how  the  accident  occurred, 
and  then  said:  ''I  am  sare  that  it  was  gasoline.''  He  made 
another  statement  to  which  attention  has  not  heretofore  been 
called,  to  witness  Siemsen,  who  arrived  on  the  ground  a  few 
moments  after  Tucker  came.  In  that  statement,  after  some 
words  had  passed  between  the  two  men,  the  deceased  said  to 
Siemsen  that  ''there  must  have  been  something  in  that  coal- 
oil.''  Both  of  these  statements  appellant  moved  the  court 
to  strike  out  on  the  ground  that  they  were  not  a  part  of  the 
res  gestae,  that  they  were  self-serving  and  expressive  of  the 
opinion  and  conclusion  of  the  witness.  It  may  be  assumed 
that  the  statements  made  by  the  deceased  were  sufficiently 
contemporaneous  with  the  occurrence  as  to  admit  them  in 
proof  as  part  of  the  res  gestae  (Elkins,  Ely  dt  Co.  v.  McKean, 
79  Pa.  St.  493),  but  it  does  seem  quite  clear  that  the  par- 
ticular sentences  objected  to  could  not  have  been  competent 
in  any  case ;  they  were  not  statements  expressive  of  how  the 
accident  occurred,  for  the  witness  had  already  described  what 
had  happened,  but  presented  purely  the  opinion  and  conclu- 
sion of  the  deceased  as  to  the  fluid  which  he  was  using  being 
gasoline.  The  matter  of  the  establishment  of  the  fact  as  to 
the  character  of  the  fluid  involved  was  one  of  the  crucial 
issues  in  the  case,  and  one  as  to  which  there  was  a  conflict  in 
the  evidence.  This  statement  coming  from  the  deceased  may 
have  had  deciding  weight  in  settling  the  important  question, 
and  that  consideration  therefore  clearly  illustrates  the  preju- 
dice suffered  by  appellant.  For  a  discussion  of  what  consti- 
tutes proper  testimony  where  statements  of  the  actors  are 
claimed  to  be  a  part  of  the  res  gestae,  we  refer  to  Heckle  v. 
Southern  Pacific  Co.,  123  Cal.  441,  [56  Pac.  56] ;  WUliams  v. 
Southern  Pacifi4>  Co.,  133  Cal.  550,  [65  Pac.  1100]. 

As  to  the  claim  made  that  Catlin,  as  a  matter  of  law  under 
the  facts  shown  in  evidence,  was  guilty  of  contributory  negli- 
gence, we  think  that  contention  should  not  be  sustained. 
While  it  may  appear  to  the  ordinary  mind  as  a  heedless  act 
for  a  man  to  fill  a  lamp  with  an  open  fiame  on  his  cap,  at  the 
same  time,  it  must  be  borne  in  mind  that  there  was  evidence 
given  by  a  witness,  who  was  shown  to  have  some  expert 
knowledge  on  the  subject,  that  such  a  thing  might  be  done 
with  reasonable  safety  and  without  great  danger  of  the  oil 
or  vapor  being  ignited,  if  the  fiuid  used  was  coal-oil  of  ordi- 
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nary  lamp  quality.  Under  this  state  of  the  evidence,  it  was 
for  the  jury  to  settle  the  question  as  to  whether  the  deceased 
acted  with  reasonable  caution  in  the  circumstances.  The  case 
of  Biggs  v.  Standard  OU  Co.,  130  Fed.  199,  cited  by  appel- 
lant, presented  different  facts.  In  the  decision  the  district 
judge  held  that  the  pourings  of  oil  by  the  person  injured  into 
a  fire-box  of  a  stove  in  which  were  live  coals  was  contributory 
negligence  which  would  prevent  a  recovery,  even  though  the 
oil  furnished  was  not  of  the  high  flash  test  required.  The 
injured  person  in  that  case  actually  brought  the  oil  in  con- 
tact with  fire.  Hence  it  was  dear  that  of  whatever  higher 
test  the  oil  might  have  been,  nothing  could  have  prevented 
its  ignition ;  the  conclusion  of  negligence  was  irresistible.  It 
is  contended  that  tiie  court  erred  in  refusing  to  give  certain 
instructions  offered  on  the  part  of  appellant.  It  was  error 
not  to  instruct  the  jury  in  accordance  with  the  conclusions 
expressed  in  the  foregoing  as  to  the  conditions  under  which 
the  first  negligence  of  the  appellant  ceased  to  be  of  contrib- 
uting influence  in  the  chain  of  causation.  Appellant  was 
entitled  to  an  instruction,  as  we  view  the  case,  that  as  a 
matter  of  law  under  the  facts  shown,  responsibility,  if  any, 
was  that  of  Riley,  the  immediate  vender  of  Catlin.  In  other 
respects  the  charge  as  given  by  the  trial  judge  appears  to 
have  contained  in  the  main  a  correct  exposition  of  the  law. 
Those  instructions  furnishing  more  explicit  advice  on  the  sub- 
ject of  contributory  negligence  might  well  have  been  given, 
but  we  think  it  was  not  error  to  have  refused  them.  As  to 
the  alleged  excessive  amount  of  the  verdict,  we  would  not 
feel  justified  in  reversing  the  cause  for  that  reason.  {Morgan 
V.  Southern  Pac.  Co.,  95  Cal.  501,  508,  [30  Pac.  601]; 
McOrory  v.  Pacific  Electric  By.  Co.,  22  Cal.  App.  671,  [136 
Pac.  303].) 
The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Cty.  No.  1920.    First  Appellate  Difltrict.— October  4,  1916.] 

ANNUNZIATA  BABSI,  by  SERAPINB  BARSI,  the 
Guardian  of  Her  Person  and  Estate,  Appellant,  v.  J.  A. 
SIMPSON,  Respondent. 

Neouoenci — Malpbaotioi  in  SBTTnro  or  Fa^cruuD  Aku — ^Evidsnoi 
— Pbopie  Settinci — ^Expert  Testimont. — In  an  action  against  a 
physician  and  surgeon  for  damages  for  alleged  malpractice  in  the 
setting  of  a  fractured  arm,  the  plaintiff  is  not  prejudiced  by  the 
sustaining  of  an  objection  to  a  question  asked  an  expert  witness, 
who  caused  to  be  made  certain  X-ray  plates  of  the  bones  some  two 
months  after  the  fracture,  as  to  whether  a  fracture  set  in  the 
manner  shown  by  the  plates  was  a  proper  setting,  where  the  wit- 
ness later  in  his  testimony  made  the  statement  that  if  the  fracture 
had  been  properly  set  in  the  first  place,  there  would  have  been  no 
angulation  at  that  time,  and  also  testified  fully  as  to  how  the 
operation  should  have  been  performed. 

Ilk — Evidenoe — Admission  Sxtbjeot  to  Motion  to  Strike  Out— Ab- 
sence OF  Motion — Appeal. — ^Where  evidence  is  admitted  subject 
to  a  motion  to  be  thereafter  made  to  strike  it  out  if  certain  proof 
is  not  supplied,  and  no  such  motion  is  made,  the  adverse  party  caik- 
not  be  heard  on  appeal  to  say  that  the  ruling  of  the  court  was 
erroneous. 

Tb.— Fbopeb  Tbeatuent  or  Abic — Trained  Nurse. — A  trained  nurse, 
who  was  superintendent  of  the  operating-room  of  a  large  hospital, 
and  who  witnessed  the  performance  of  the  operation  on  the  plain- 
tiff by  the  defendant,  is  properly  permitted  to  testify,  that  from 
her  experience,  the  treatment  was  proper. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  Ferrari,  for  Appellant. 

Chickering  &  Gregory,  and  Evan  Williams,  for  Respondent 

THE  COURT.— The  appeal  is  by  plaintiff  from  an  order 
denying  his  motion  for  a  new  trial. 

The  plaintiff  suffered  a  fracture  of  the  left  arm  between 
the  wrist  and  elbow  on  the  fifteenth  day  of  March,  1913,  and 
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on  the  same  day  employed  the  defendant,  e  physician  and 
snrgeon,  to  set  the  fracture.  Thereafter  the  defendant  set 
the  fracture,  and  it  is  claimed  on  behalf  of  the  plaintiff  that 
the  defendant  failed  to  use  due  care  in  this  respect,  by  reason 
of  which  certain  permanent  injuries  to  the  plaintiff  resulted. 
The  sole  daim  of  negligence,  as  appears  from  an  examinar 
tion  of  the  complaint,  is  that  the  defendant,  at  the  time  the 
arm  was  set,  did  not  bring  the  ends  of  the  fractured  bones 
into  position.  There  is  no  claim  that  any  subsequent  treat- 
ment given  by  the  defendant  was  improper  in  any  way,  nor  is 
any  contention  made  on  behalf  of  the  plaintiff  that  the  ver- 
dict, which  was  in  favor  of  the  defendant,  is  not  sustained 
by  the  evidence. 

The  points  relied  upon  for  reversal  fall  under  two  heads: 
First,  the  action  of  the  court  in  admitting  or  rejecting  offered 
testimony;  second,  the  instructions  given  by  the  court,  and 
the  refusal  of  the  court  to  give  certain  instructions  offered 
by  the  plaintiff. 

Dr.  Ouido  Caglieri,  who  was  the  first  witness  for  the  plain- 
tiff, testified  that  he  had  caused  to  be  made  certain  X-ray 
plates  of  the  bones  some  two  months  after  the  arm  had  been 
fractured.  The  witness  was  asked  whether  a  fracture  set 
in  the  manner  shown  by  the  plates  was  a  proper  setting.  The 
question  was  objected  to  on  the  ground  that  it  assumed  some- 
thing not  in  evidence,  viz.,  that  the  fracture  was  set  in  that 
manner.  The  objection  was  sustained.  Assuming  that  the 
ruling  of  the  court  was  erroneous,  still  it  was  a  harmless 
error,  for  the  witness  later  in  his  testimony  said  that  if  the 
fracture  of  the  arm  had  been  properly  set  in  the  first  place 
there  would  have  been  no  angulation  at  that  time ;  and  the 
witness  further  testified  fully  as  to  how  the  operation  upon 
the  arm  should  have  been  performed.  Considering  the  tes- 
timony of  this  witness  as  a  whole,  he  in  effect  answered  the 
question  to  which  the  objection  just  noted  was  sustained. 

The  next  contention  of  this  plaintiff  is  that  the  trial  court 
committed  prejudicial  error  in  permitting  defendant  to  ask 
Dr.  Isaac  W.  Thome  on  cross-examination  a  question  which 
assumed  facts  not  in  evidence;  but  the  question  was  per- 
mitted with  the  understanding  that  the  defendant  would  later 
supply  the  omitted  facts ;  and,  as  there  is  no  claim  now  made 
that  the  facts  assumed  were  not  thereafter  proven,  it  follows 
that  the  plaintiff  is  without  any  substantial  ground  of  com- 
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plaint  on  this  score.  Moreover,  it  is  dear  that  the  court  per- 
omtted  the  question  to  be  asked  with  the  idea  that  such  evi- 
dence was  admitted  subject  to  a  motion  to  be  thereafter  made 
to  strike  it  out  if  the  defective  proof  was  not  supplied.  No 
such  motion  was  made.  Consequently  plaintiff  cannot  now 
be  heard  to  complain  of  this  ruling.  {Tarpey  v.  Veith,  22 
Cal.  App.  289,  [134  Pac.  367].) 

Maud  Compton,  a  trained  nurse,  who  was  at  the  time  the 
superintendent  of  the  operating-room  of  a  large  hospital,  wit- 
nessed the  performance  of  the  operation  on  the  plaintiff  by 
the  defendant,  and  testified  that  from  her  experience  as  a 
trained  nurse  she  would  say  that  Dr.  Simpson's  treatment  of 
the  injured  arm  was  proper,  and  not  subject  in  any  respect 
to  adverse  criticism.  Passing  the  point  made  by  the  defend- 
ant that  the  question  was  answered  before  the  objection  was 
made,  and  that  therefore  it  cannot  now  be  considered,  we 
think  the  question  of  whether  or  not  the  witness  was  quali- 
fied to  testify  as  an  expert  was  a  matter  within  the  sound  dis- 
cretion of  the  court;  and  there  being  no  showing  of  a  clear 
abuse  of  that  discretion  the  ruling  of  the  trial  court  will  not 
be  distorted.  {VaUejo  etc.  B.  B.  Co.  v.  Beed  Orchard  Co., 
169  Cal.  545,  575,  [147  Pac.  238].)  Instances  of  cases  where 
others  than  medical  practitioners  have  been  allowed  to  give 
their  opinion  on  medical  matters  are  found  in  the  following 
cases:  Lund  v.  Masonic  Assn,,  81  Hun,  287,  [30  N.  Y.  Supp. 
775] ;  BoUnson  v.  Exempt  Fire  Co.,  103  Cal.  1,  [42  Am.  St. 
Rep.  93,  24  L.  R.  A.  715,  36  Pac.  955] ;  Kimic  v.  San  Jose  cfe 
Los  Gatos  By.  Co.,  156  Cal.  379,  391,  [104  Pac.  986,  991]. 
In  the  last-mentioned  case  a  professional  nurse  was  allowed 
to  so  testify,  and  the  court  said:  ''There  can  be  no  doubt  that 
one  who  is  shown  to  be  a  graduate  nurse  and  to  have  been 
constantly  engaged  in  the  calling  of  a  professional  nurse  for 
five  years,  may  properly  be  called  upon  to  give  evidence  of 
the  character  elicited  by  the  question  asked.'* 

There  are  two  other  points  made  as  to  the  admission  of  evi- 
dence, but  they  are  without  any  substantial  merit;  as  is  also 
the  objection  to  certain  of  the  instructions  of  the  court,  and 
we  see  no  necessity  for  a  detailed  discussion  of  them. 

The  order  appealed  from  is  affirmed* 
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[Oiy.  No.  1291.    Third  Appellate  District.— October  4,  1916.] 

WESTERN  NATIONAL  BANK  (a  Corporation),  Respond- 
ent, V.  GEORGE  W.  WITTMAN,  Appellant;  J.  Q. 
LEIBOLD  et  al.,  Defendants  and  Respondents. 

GOBPOEATION — ^PbOMISSOBT  NOTX  SIGNED  BT  PRESIDENT  AND   SeOBBTABT 

— SumciBNOT  ow  AXTTHORiZATiON. — A  promiBsorj  note  of  a  cor- 
poration signed  by  its  president  and  secretary  requires  no  ratifica- 
tion by  the  directors  or  stockholders,  where  the  same  was  so  exe- 
cuted in  strict  conformity  to  a  resolution  of  the  board  of  directors 
authorizing  the  corporation  to  borrow  from  a  bank  an  amount  of 
money  not  to  exceed  at  any  one  time  a  certain  sum,  and  empower- 
ing the  president  or  yice-president,  together  with  the  secretary  or 
treasurer,  to  execute  its  promissory  note  or  notes  therefor  to  such 
bank  for  all  such  sums  so  borrowed  upon  such  terms  in  respect 
to  amount  or  rate  of  interest  or  otherwise  as  might  be  agreed  upon. 

Id. — Indorses  and  Guarantor  —  Suiticisngt  or  Consideration — 
— VvTBLk  Vires  Act — ^Defenses  not  Available. — An  indorser  and 
guarantor  of  the  payment  of  such  note  cannot  be  heard  to  say 
that  it  was  executed  without  consideration,  or  that  it  was  ultra 
vir^Sf  where  its  genuineness  was  admitted  by  the  corporation  and 
its  validity  recognized  by  numerous  payments  made  thereon  and 
an  acquiescence  of  several  years. 

Id. — Agreement  Between  Corporation  and  Creditors — Condition — 
QUARANTOB  NOT  RELEASED. — An  indorsor  and  guarantor  of  the 
payment  of  such  a  note  is  not  released  by  a  subsequent  agreement 
made  between  the  corporation  and  its  creditors  relating  to  a  set- 
tlement of  the  debts  of  the  corporation,  where  the  agreement  ex- 
pressly provided  that  it  should  be  void,  unless  signed  by  all 
creditors,  and  it  in  fact  was  not  so  signed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    K.  S.  Mahon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  courts 

J.  J.  Dunne,  for  Appellant. 

Gavin  McNab,  B.  M.  Aikins,  A.  H.  Jarman,  and  W.  P. 
Williamson,  for  Respondent. 

J.  J.  Lermen,  for  Defendants  and  Respondents. 
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CHIPMAN,  P.  J. — ^Plaintiff  commenced  the  Action  by  veri- 
fied complaint  to  recover  tiie  balance  due  on  a  certain  promis- 
sory note.  Judgment  went  against  defendantB  Geo.  W.  Witt- 
man  and  J.  G.  Leibold  for  the  sum  of  $7,076.82,  with  interest 
from  date  of  the  judgment  and  costs.  Defendant  vehide 
company,  maker  of  the  note,  did  not  answer. 

He  appeal  is  from  the  judgment  and  order  denying  his 
motion  for  a  new  trial  by  defendant  Wittman  alone.    The 
promissory  note  in  suit  reads  as  follows : 
''9000.00.  San  Francisco,  Cal.,  March  30,  1907. 

"One  day  after  date,  for  value  received,  California  Vehicle 
&  Harness  Co.,  a  corporation,  organized  and  existing  under 
the  laws  of  the  State  of  California,  promises  to  pay  to  the 
Western  National  Bank  of  San  Francisco,  likewise  a  corpora^ 
tion,  or  order,  at  its  banking  house  in  this  city,  the  sum  of 
nine  thousand  00/100  dollars  in  United  States  gold  coin  of 
the  present  standard,  with  interest  thereon  in  like  coin  from 
date  until  paid,  at  the  rate  of  six  per  cent  per  annum,  said 
interest  to  be  paid  monthly,  and  if  not  so  paid  to  be  added 
to  the  principal  and  thereafter  bear  interest  at  the  same  rate. 
Should  default  be  made  in  the  payment  of  interest  as  herein 
provided,  then  the  whole  sum  of  principal  and  interest  shall 
immediately  become  due  and  payable. 

"  (Signed)     J.  Q.  Leibold^  Pres. 
"(Signed)     L.  Holt,  Secy.*' 

On  the  back  of  the  note  is  indorsed:  "J.  G.  Leibold  and 
Geo.  W.  Wittman,"  and  then: 

''San  Francisco,  for  value  received,  we,  or  either  of  us, 
guarantee  the  payment  of  the  within  note  and  interest  accord- 
ing to  its  terms,  and  we,  or  either  of  us,  hereby  waive  pres- 
entation thereof  to  the  maker,  demand  of  payment,  protest 
and  notice  of  non-payment. 

**  (Signed)     J.  G.  Lb3B0ld, 

*' (Signed)     Geo.  W.  Wittman." 

Stamped  on  the  back  of  the  note  are  various  sums  of  in- 
terest and  principal. 

Defendant  Leibold  in  his  answer  admitted,  by  not  denying, 
the  due  execution  of  the  note,  the  indorsements  and  guaran- 
tee and  that  the  vehicle  company  received  consideration  for 
its  note,  but  alleged  want  of  consideration  passing  to  him 
for  his  indorsement;  denied  that  the  whole  or  any  part  of 
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said  note  or  interest  is  now  or  ever  was  due  from  this  de- 
fendant. 

Defendant  Wittman 's  answer  is  of  considerable  len^h,  a 
snmmary  of  which  he  states  in  his  brief  as  follows: 

''The  answer  denies  that  the  corporation  defendant  eze- 
cated  the  note  sned  on,  or  that  it  ever  authorized  anyone  to 
execute  that  note ;  and  alleges  that  the  note  is  not  and  never 
was  the  note  of  the  corporation  defendant.  It  also  denies 
that  either  Wittman  or  Leibold  ever  indorsed  or  guaranteed 
the  payment  of  any  note  of  the  corporation  defendant.  It 
denies  that  no  part  of  the  principal  has  been  paid,  that  the 
whole  or  any  part  of  the  principal  or  interest  is  due,  owing 
or  unpaid,  and  that  the  plaintiff  is  the  owner  or  holder  of 
the  note  in  question.  The  answer  then  sets  up  as  a  separate 
defense  that  the  note  is  ultra  vires  and  void,  because  issued 
by  Leibold  and  his  secretary,  Laura  Holt,  to  take  up  a  pri- 
vate and  personal  indebtedness  of  Leibold  to  the  plaintiff 
corporation,  without  authority  from  or  ratification  by  the 
board  of  directors  of  the  defendant  corporation,  all  to  the 
knowledge  of  the  bank.  It  further  sets  up,  as  an  additional 
separate  defense,  that  no  consideration  for  this  note  ever 
passed  to  the  corporation  defendant.  It  further  sets  up,  as 
an  additional  separate  defense,  the  fraud  of  the  plaintiff  and 
of  Leibold  in  inducing  the  defendant  Wittman  to  go  upon 
the  note,  and  it  further  sets  up  as  an  additional  separate  de- 
fense, under  section  2819  of  the  Civil  Code,  the  execution  of 
a  contract  without  the  consent  of  the  defendant  Wittman, 
he  being  unindemnified,  which  contract  suspended  the  plain- 
tiff's rights  and  remedies  against  the  defendant  corporation.*' 

It  appeared  that  prior  to  March  23,  1907,  defendant  Lei- 
bold was  engaged  in  business  in  San  Francisco  under  the 
name  of  Leibold  Harness  Company,  and  was  indebted  to 
plaintiff  in  the  sum  of  nine  thousand  dollars,  evidenced  by 
Leibold 's  promissory  note.  On  that  day  defendant,  the 
vehicle  company,  was  incorporated  by  three  persons,  one  of 
whom  was  in  Leibold 's  employment.  Neither  Wittman  nor 
Leibold  was  then  a  corporator.  After  this  date  and  prior 
to  the  execution  of  the  note  sued  ujwn,  Leibold  transferred 
his  bufiinoss  to  the  vehicle  company  and  the  latter  assumed 
all  the  liabilit'ps  of  the  Li»ibold  Harness  Company,  including 
the  bank  inrl  tr  Iross  of  nine  thousand  dollars,  and  agreed 
to  and  did  issue  a  block  of  the  stock  of  the  vehicle  company 
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to  Leibold  as  consideration  for  his  business.  Leibold  was 
then  made  a  director  and  president  of  the  corporation  and 
defendant  Wittman,  having  invested  some  money  therein, 
became  a  stockholder  in  and  was  made  vice-president  of  the 
corporation.  Thereafter  Leibold,  on  behalf  of  the  corporar 
tion,  applied  to  plaintiff  for  a  loan  of  nine  thousand  dollars, 
and  was  told  by  an  officer  of  the  bank  that  the  corporation 
would  have  to  execute  its  note  for  the  loan,  which  must  be 
indorsed  by  the  principal  stockholders.  On  March  30,  1907, 
at  a  meeting  of  the  board  of  directors  of  the  corporation  de- 
fendant, held  at  its  office,  all  directors  and  the  secretary, 
L.  Holt,  being  present,  defendant  Wittman  offered  and  de- 
fendant Leibold  seconded  a  resolution  which  was  adopted, 
authorizing  the  corporation  to  borrow  from  the  Western 
National  Bank  an  amount  of  money  not  to  exceed  at  any  one 
time  the  sum  of  nine  thousand  dollars,  ''and  that  either  the 
president  or  vice-president,  together  with  the  secretary  or 
treasurer  of  this  corporation  are  hereby  empowered  to  exe- 
cute its  promissory  note  or  notes  therefor  to  said  Western 
National  Bank  of  San  Francisco,  for  all  such  sums  so  bor- 
rowed, upon  such  terms  in  respect  to  amount  or  rate  of  inter- 
est or  otherwise  as  may  be  agreed  upon."  The  resolution 
directed  the  secretary  to  deliver  to  said  bank  ''a  copy  of  these 
resolutions  properly  certified  by  her  in  evidence  of  the  au- 
thority of  the  persons  hereinbefore  named  to  make  said  loans 
and  execute  the  notes  as  above  specified.'*  A  duly  certified 
copy  of  this  resolution  was  delivered  to  plaintiff,  the  promis- 
sory note  above  set  out  was  also  delivered  to  and  accepted  by 
the  bank  and  the  amount,  nine  thousand  dollars,  placed  to 
the  credit  of  the  vehicle  corporation,  in  its  regular  checking 
account.  Later,  on  April  3,  1907,  the  corporation  drew  its 
check  for  nine  thousand  dollars  and  paid  the  note  of  said  Lei- 
bold, which  had  been  assumed  by  the  corporation.  This  note 
of  the  corporation  is  the  obligation  which  appellant  Wittman 
now  contends  was  not  authorized  or  executed  by  the  vehicle 
corporation,  and  is  the  note  on  which  it  subsequently  paid 
various  sums  of  both  principal  and  interest,  and  is  the  note 
for  the  unpaid  balance  of  which  this  action  was  brought. 

Section  2792  of  the  Civil  Code  provides  that  no  other  con- 
sideration need  exist  *' where  a  guaranty  is  entered  into  at  the 
same  time  with  the  original  obligation,  or  with  the  accept- 
ance of  the  latter  by  the  guarantee,  and  forms  with  that 
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obligation  a  part  of  the  consideration  to  him/'  Section  2806 
of  the  same  code  provides  that:  ''A  guaranty  is  to  be  deemed 
unconditional  unless  its  terms  import  some  condition  prece- 
dent to  the  liability  of  the  guarantor."  Section  3116  pro- 
vides that:  **Eveiy  indorser  of  a  negotiable  instrument,  un- 
less his  indorsement  is  qualified,  warrants  to  every  subsequent 
holder  thereof,  who  is  not  liable  thereon  to  him:  First.  That 
it  is  in  all  respects  what  it  purports  to  be.  Second.  That 
he  has  a  good  title  to  it.  Third.  That  the  signatures  of  all 
prior  parties  are  binding  upon  them.**  Fourth:  That  if  dis- 
honored, the  indorser  will  pay  the  same  unless  exonerated 
under  certain  provisions  of  the  code  not  here  applicable. 

Appellant  contends  that  the  note  sued  on  is  invalid  and 
void  for  many  reasons:  (a)  Because,  though  signed  by  the 
president  and  secretary,  their  acts  were  never  authorized  or 
ratified  by  the  directors  or  stockholders;  (b)  because  con- 
trary to  public  policy  declared  in  section  2228  et  seq.,  of  the 
Civil  Code ;  (c)  the  note  is  not  evidentiary  of  any  considera- 
tion flowing  from  the  bank  to  the  vehicle  company. 

The  note  in  question  was  authorized  by  the  unanimous  vote 
of  the  directors.  No  ratification  was  necessary.  It  was  exe- 
cuted in  strict  conformity  to  the  resolution  passed  by  the 
directors,  and  the  money  derived  from  the  loan  was  placed 
to  the  checking  account  of  defendant  corporation  and  was  used 
in  the  payment  of  an  obligation  assumed  by  the  corporation 
as  part  consideration  for  the  business  and  property  conveyed 
to  it  by  Leibold.  As  the  governing  body  of  the  corporation, 
the  directors  were  the  persons  and  only  persons  who,  in  their 
official  capacity,  could  execute  the  note.  Sued  as  he  was  in 
his  individual  capacity,  and  being  both  an  indorser  and  guar- 
antor of  the  note  in  such  capacity,  appellant  will  not  be  heard 
to  do  the  very  things  which  the  code  sections,  supra,  say  he 
may  not  do.  We  can  discover  no  principle  of  public  policy 
violated  in  the  transaction,  nor  can  we  see  that  there  was  a 
failure  to  show  consideration  flowing  to  the  vehicle  corpora- 
tion. Aside  from  the  presumption  of  consideration  arising 
where  the  obligation  is  in  writing,  and  aside  from  the  provi- 
sions of  the  code,  supra,  there  was  a  consideration  in  that  the 
money  received  for  the  note  was  subsequently  used  to  pay  an 
obligation  of  the  corporation.  The  genuineness  of  the  corpo- 
ration note  was  never  questioned  by  the  corporation  and  is 
here  admitted.    The  corporation  recognized  its  validity  by 
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nomerouB  payments  made  on  the  note  and  by  an  acquiescence 
of  several  years.  Neither  can  we  see  that  appellant  has  estab- 
lished his  daim  that  the  note  was  tUira  vires  in  the  sense  that 
it  was  beyond  the  power  of  the  directors  to  bind  dissenting 
stockholders  or  of  the  legal  rights  of  creditors.  The  articles 
of  incorporation  empowered  the  corporation,  among  other 
things: 

''1st  To  manufacture,  buy,  sell,  import,  export  and  gener- 
ally deal  in  all  kinds  of  harness,  saddlery  .  .  •  and  all  goods, 
wares  and  merchandise,  etc.  •  •  • 

**4ih.  To  borrow  and  lend  money,  etc.  .  .  . 

**6th.  To  receive,  hold,  store,  buy  and  sell  and  generally 
deal  in  goods,  wares  and  merchandise  of  any  kind,  etc." 

The  corporation  was  formed  to  conduct  the  same  kind  of 
business  which,  with  the  property  forming  part  of  it,  Leibold 
conveyed  to  the  corporation.  There  was  express  authority 
given  by  the  articles  to  transact  this  business,  and  part  of  its 
business  was  to  pay  its  obligations  assumed  in  consideration 
for  the  property  it  received  from  Leibold.  There  were  no 
dissenting  stockholders  or  directors  at  the  time  the  note  was 
executed  nor  for  some  months  thereafter,  and  there  is  none 
now  so  far  as  we  know  except  defendant  Wittman,  and  he  it 
was  who  moved  the  resolution  authorizing  the  note  to  be  exe- 
cuted, and  who  guaranteed  its  genuineness  and  that  he  would 
pay  it  if  the  corporation  did  not.  Furthermore,  Wittman 
testified  Ihat  he  knew,  or  supposed,  that  the  note  was  de- 
livered to  the  bank ;  that  the  corporation  received  credit  for 
it  and  '^  understood  that  they  took  up  that  old  note  with  this 
new  one." 

It  was  legal  for  the  parties,  in  forming  the  corporation,  to 
exchange  its  stock  for  the  property  conveyed  to  it  by  Leibold. 
{Turner  v.  Markham,  155  Cal.  562,  [102  Pac.  272].)  Hav- 
ing  taken  over  the  harness  business  of  Leibold  for  the  purpose 
of  conducting  it,  and  having  assumed  his  liabilities  connected 
with  that  business,  it  was  as  much  within  its  power  to  pay 
its  defbts  as  to  conduct  the  business  for  which  it  was  formed. 

It  is  further  contended  that  Wittman  was  discharged  by 
reason  of  a  certain  agreement  which  it  is  claimed  was  en- 
tered into  in  February,  1908,  between  the  vehicle  corporation, 
its  creditors  and  Leibold.  This  agreement  purports  to  be 
''between  the  California  Vehicle  &  Harness  Company,  a  Cali- 
fornia corporation,  party  of  the  first  part,  and  the  under- 


Digitized  by  VjOOQ IC 


Oct.  1916.]     Western  National  Bane  v.  Wittman.        621 

aigned  creditors  of  the  said  corporation,  parties  of  the  second 
part,  and  J.  Q.  Leibold,  of  tiie  City  and  County  of  San 
Francisco,  California,  party  of  the  third  part."  By  its 
terms,  the  first  party  conveyed  to  the  third  party  the  prop- 
erty of  the  first  party  in  trust  to  collect  the  accounts  of  the 
corporation,  to  sell  and  dispose  of  the  stock  of  goods  on  hand, 
to  purchase  such  additional  goods  as  were  necessary  for  carry- 
ing on  the  said  business,  to  render  an  account  monthly  of 
receipts  and  disbursements.  ''As  soon  as  said  party  of  the 
third  part  has  in  his  hands  sufficient  funds  wherewith  to  do 
so,  a  dividend  of  ten  (10)  per  cent  shall  be  made  to  each  one 
of  the  parties  of  the  second  part,  upon  the  amount  of  their 
respective  claims;  providing,  however,  the  interest  on  said 
claims  shall  be  kept  paid  according  to  the  terms  of  the  re- 
spective existing  contracts.  .  .  . 

''This  agreement  shall  be  void  and  of  no  effect  unless  the 
same  be  executed  by  all  of  the  creditors  of  said  corporation 
as  the  parties  of  the  second  part  hereto.'' 

The  court  found  among  other  facts,  in  respect  of  the  agree- 
ment: "That  it  is  not  true  that  during  the  operation  of  said 
agreement  the  plaintiff's  rights  in  respect  of  its  original 
obligation  sued  on  in  this  action,  should  cease  and  become 
suspended;  that  it  is  not  true  that  said  agreement  was  en- 
tered into  against  the  will  of  said  defendant  Wittman;  and 
in  respect  to  the  agreement,  mentioned  and  referred  to  in 
paragraph  IX  of  the  answer  of  said  defendant  Wittman,  the 
court  finds  that  a  certain  agreement  was  drawn  and  was 
attempted  to  be  executed  'by  said  Calif  omia  Vehicle  &  Har- 
ness  Co.  and  all  its  creditors,  and  that  said  agreement  was 
signed  by  plaintiff;  that  said  agreement  specifically  provided 
as  follows,  to  wit:  [Then  follows  the  clause  above  quoted  re- 
quiring all  the  creditors  to  sign.]  That  said  agreement  was 
not  signed  by  all  of  the  creditors  of  said  California  Vehicle 
&  Harness  Co.  and  said  agreement  was  never  executed  and 
did  not  become  operative." 

The  evidence  supported  this  finding.  But  it  is  contended 
that  because  plaintiff  signed  the  agreement  and  received  pay- 
ments claimed  by  appellant  to  have  been  made  under  this 
agreement,  plaintiff  is  bound  by  it.  There  was  evidence  that 
a  payment  of  nine  hundred  dollars  was  made  in  June,  1908, 
shown  by  the  indorsement  on  the  note  as  on  account  of  the 
principal,  and  this  was  exactly  ten  per  cent  of  the  face  of 
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the  note.  Whether  or  not  it  was  received  under  the  agree- 
ment did  not  appear,  except  by  the  fact  that  Leibold  paid 
it  to  the  bank  while  acting  nnder  the  agreement,  and  by  the 
circumstance  that  it  was  ten  per  cent  of  the  principal  of  the 
note.  The  only  officer  of  the  bank  called  as  a  witness  by 
defendant,  testified:  "Q.  I  will  ask  you  if  it  is  not  a  fact 
that  the  bank  did  accept  payments  from  Mr.  Leibold  on  the 
note  under  that  agreement  t  A.  I  could  only  say  now  after 
seeing  the  note  that  payments  were  made  to  the  bank.  By 
whom  they  were  made  and  under  what  circumstances,  I  could 
not  say.'* 

Cases  such  as  Daneri  y.  Oaezdla,  139  Cal.  416,  [73  Pae. 
179],  cited  by  appellant,  do  not  support  his  contention.  In 
the  case  cited,  the  defendants  were  sureties  on  the  note;  the 
payee  agreed  in  consideration  of  part  payment  and  that  the 
interest  would  be  kept  paid  as  it  matured,  to  dismiss  the 
action  and  extend  payment  one  year.  This  agreement  was 
carried  out  without  the  consent  or  knowledge  of  the  defend- 
ants. The  court  held  that  this  operated  a  release  of  the  sure- 
ties. No  such  facts  exist  here.  Assuming  that  the  agree- 
ment took  effect,  it  was  merely  an  arrangement  by  which 
Leibold  was  to  manage  the  business  and  pay  the  obligation 
when  he  could  out  of  the  earnings.  No  time  was  fixed  for 
payments,  and  no  extension  of  time  given  by  the  creditors, 
and  there  was  no  consideration  passing  to  plaintiff  as  a  cred- 
itor for  the  agreement.  It  was  said  in  Stroud  v.  Thomas, 
139  Cal.  274,  [96  Am.  St  Rep.  Ill,  72  Pac  1008] :  *' A  surety 
is  not  discharged  by  an  extension  of  time  to  the  principal 
debtors  without  consideration.  Part  payment  of  the  interest 
or  principal  of  a  note  after  maturity  is  not  a  consideration 
for  an  extension  of  time;  and  the  surety  is  not  discharged 
by  an  agreement  to  forbear  suit  against  the  principals, 
founded  upon  such  part  payment,  though  carried  out  by  the 
creditor.'* 

Under  sections  2822  and  2823  of  the  Civil  Code,  mere  de- 
lay on  the  part  of  the  creditors  to  proceed  against  the  prin- 
cipal does  not  exonerate  the  guarantor,  and  a  partial  satis* 
faction  of  the  obligation  of  the  guarantor  will  reduce  it,  but 
will  not  otherwise  affect  the  obligation. 

"We  think,  however,  that  as  by  the  express  terms  of  the 
agreement  it  was  to  be  null  and  void  unless  all  creditors 
signed  it,  the  court  rightly  held  that  it  never  became  operative. 
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We  discover  no  alleged  errors  in  rulings  of  the  court  dur- 
ing the  trial  which  were  prejudicial  or  call  for  consideration. 
The  judgment  and  order  are  affirmed. 


Burnett,  J.,  and  Hart,  J.,  concurred* 


[dr.  No.  1778.    Urat  Appellate  District.— Octoher  6,  1916.] 

JOSEPH  RAFAEL,  Respondent,  v.  THOMAS  P.  BOYLE, 
as  Auditor  of  the  City  and  County  of  San  Francisco, 
Appellant. 

Gtvni  SiftviGE  Commission — ^Powek  to  Employ  Pbiyati  C!ox7nsbl — San 
I^EtANdSOO  Chabtsr. — ^The  eivil  seryiee  eommission  of  the  city  and 
eonnty  of  San  Francisco  has  no  power,  express  or  implied,  to 
employ  private  legal  counsel  at  the  expense  of  the  city  and  connty 
to  defend  the  eommission  in  legal  proceedings,  when  the  city  attor- 
ney is  ready  and  willing  to  perform  such  services,  as  such  officer, 
by  virtue  of  article  Y,  chapter  2,  section  2  of  the  charter  of  said 
eity  and  eounty,  is  alone  authorized  to  conduct  the  legal  business 
of  the  municipaUty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nostrand, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Percy  V.  Long,  City  Attorney,  and  Robert  M.  Searls, 
Assistant  City  Attorney,  for  Appellant 

Joseph  T.  Curley,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment 
granting  a  peremptory  writ  of  mandamus  directed  against 
the  defendant  herein,  commanding  him  to  audit  a  certain 
demand  against  the  treasury  of  the  city  and  county  of  San 
Francisco. 

In  brief  the  facts  are  as  follows:  William  A.  Kelly,  an 
attorney  at  law,  was  employed  by  the  members  of  the  civil 
service  commission  of  said  city  and  county  to  defend  them  in 
certain  legal  proceedings.    At  the  time  of  such  employment 


Digitized  by  VjOOQ IC 


624  Bafael  t;.  Boylb.  [31  Cal.  App. 

the  commission  had  received  from  the  city  attorney  certain 
written  opinions  contrary  in  tenor  to  its  views  as  to  the  legal- 
ity of  certain  matters  then  before  it.  In  each  of  these  mat- 
tei*s  the  commission,  disregarding  the  city  attorney's  opinion, 
acted  in  accordance  with  its  own  judgment;  and  thereafter 
legal  proceedings  were  commenced  in  the  superior  court 
a^inst  said  commission  to  determine  the  legality  of  its  ac- 
tion. Notwithstanding  that  the  commission  had  acted  con- 
trary to  his  views  in  these  matters^  the  city  attorney  was 
ready  and  willing  to  appear  in  court  and  defend  said  suits. 
The  members  of  the  commission,  however,  ignored  the  offer, 
and  by  resolution  engaged  William  A.  Kelly  to  defend  them 
in  the  proceedings.  A  total  compensation  of  five  hundred 
dollars  was  agreed  upon.  The  city  attorney  was  not  con- 
sulted further  in  the  matter  nor  requested  to  appear.  In 
accordance  with  his  agreement  Eelly  appeared  for  the  com- 
mission in  said  actions,  and  thereafter  he  presented  his  de- 
mand drawn  on  the  city  treasurer  for  payment  of  the  agreed 
compensation,  which  demand  was  approved  by  the  civil  ser- 
vice commission  and  by  the  board  of  supervisors,  and  passed 
to  the  auditor,  defendant  herein,  for  audit  That  ofScer  de- 
clined to  audit  the  demand  on  the  ground  of  illegality ;  Kelly 
assigned  his  claim  to  the  petitioner  herein,  who  brought  the 
proceeding  here  under  review.  Judgment  was  rendered  in 
favor  of  the  petitioner  as  prayed,  and  defendant  takes  this 
appeal 

The  sole  question  presented  for  determination  is  whether 
or  not  under  these  facts  the  civil  service  commission  had  the 
power  to  retain  an  attorney  at  the  expense  of  the  city  when 
the  city  attorney  was  ready  and  willing  to  perform  the  neces- 
sary legal  services.  It  is  contended  by  the  respondent  that 
under  the  broad  provisions  of  article  XIII  of  the  charter  of 
the  city  and  county  of  San  Francisco,  the  right  to  retain, 
counsel  other  than  the  city  attorney  is  incidental  to  the  very 
nature  and  life  of  the  civil  service  system  as  therein  created. 

Nowhere  in  the  charter  is  express  power  conferred  upon 
the  civil  service  commission  to  engage  private  counsel,  but  it 
is  insisted  by  petitioner  that  this  power  is  implied  in  section 
20,  article  XIII  of  that  instrument,  providing  that  the  com- 
mission shall  have  power  **to  institute  and  prosecute  legal 
proceedings  for  violation  of  any  of  the  provisions  of  this 
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article.''  We  are  of  the  opinion  that  such  contention  cannot 
be  maintained. 

Whether  attorneys  may  be  employed  in  behalf  of  a  mnni- 
cipal  corporation  depends  upon  the  proper  construction  of 
the  law  under  which  such  employment  is  sought  to  be  sus- 
tained, the  nature  of  the  service  to  be  performed,  or,  in  the 
absence  of  legal  provisions  pertaining  thereto,  the  character 
of  the  litigation  or  legal  controversy  involved.  There  is 
much  variety  in  the  charters  and  statutes  of  different  juris- 
dictions relating  to  law  officers  of  municipal  corporations. 
In  general,  unless  foirbidden  by  law,  when  necessity  arises 
therefor  and  the  interests  of  the  municipal  corporation  re- 
quire it,  the  employment  of  attorneys  has  usually  been  sanc- 
tioned. (2  McQuillin  on  Municipal  Corporations,  sec.  501.) 
It  is  usual,  however,  to  find  in  municipal  charters  or  laws 
applicable  to  the  government  of  local  public  corporations, 
provisions  dealing  with  the  conduct  of  the  municipality's 
legal  business.  Such  is  the  case  in  the  charter  of  San  Fran- 
cisco, which  provides  for  a  legal  department,  the  head  of 
which  is  known  as  the  city  attorney,  and  whose  duties  are  set 
forth  in  article  V,  chapter  2,  section  2,  as  follows:  **He  must 
prosecute  and  defend  for  the  city  and  county  all  actions  at 
law  or  in  equity,  and  all  special  proceedings  for  or  against 
the  city  and  county;  and  whenever  any  cause  of  action  at  law 
or  in  equity  or  by  special  proceedings  exists  in  favor  of  the 
city  and  county  he  shall  commence  the  same  when  within  his 
knowledge,  and,  if  not  within  his  knowledge,  when  directed 
to  do  80  by  resolution  of  the  'board  of  supervisors.  He  shall 
give  legal  advice  in  writing  to  all  officers,  boards,  and  com- 
missions named  in  this  charter,  when  requested  so  to  do  by 
them,  or  either  of  them,  in  writing,  upon  questions  arising 
in  their  separate  departments  involving  the  rights  or  liabili- 
ties of  the  city  and  county.  He  shall  not  settle  or  dismiss 
any  litigation  for  or  against  the  city  and  county  under  his 
control  unless  upon  his  written  recommendation  he  is  ordered 
to  do  so  by  the  mayor  and  supervisors." 

This  express  provision  clearly  indicates  an  intention  that 
the  city  attorney  should  handle  all  the  legal  work  of  the  vari- 
ous departments  of  the  city  government,  except  where  special 
provision  is  made  for  additional  counsel.  The  manifest  in- 
tention of  the  framers  of  the  charter  in  the  adoption  of  this 
provision  was  to  systematize  the  conduct  of  the  city's  legal 
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bnsmessy  and  to  limit  the  power  of  the  authorities  to  incur 
expenditures  for  this  character  of  service ;  and  the  mere  power 
given  the  commission  to  institute  and  prosecute  legal  pro- 
ceedings does  not  imply  that  this  albove-quoted  provision  of 
the  charter  should  be  inoperative  with  regard  to  the  civil  ser- 
vice commission  so  as  to  empower  it  to  employ  another 
attorney  to  perform  the  duties  belonging  to  the  law  <^cer 
of  the  municii>ality.  The  charter  having  provided  a  city 
attorney  upon  whom  the  board  can  call  when  a  defense  to 
any  suit  is  necessary,  it  by  implication  makes  it  incumbent 
upon  the  board  to  avail  itself  of  his  services,  and  it  cannot 
ignore  this  provision  and  employ  some  other  attorney  to  ren- 
der those  services  which  it  is  tiie  duty  of  the  city  attorney 
to  perform.  (Denman  v.  Webster,  139  Cal.  452,  [73  Pac 
139] ;  Merriam  v.  Bamum,  116  OaL  619,  [48  Pac  727].) 
The  judgment  is  reversed* 


Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 


[Cir.  No.  1571.    Third  Appellaie  Di«trict.— October  6,  191«.] 

B.  A.   COBSON,  Bespondent,  v.  CHABLES  CBOCKEB 
et  al.,  Appellants. 

Ibbioation  District— Levtino  of  Assbssmsnt— Manner  and  FoEMd— 
Under  the  provisions  of  the  act  of  1897  (Stats.  1897,  p.  254),  au- 
thorizing the  organization  and  government  of  irrigation  districts, 
it  is  not  necessary  that  the  levying  of  an  assessment  by  the  board 
of  directors  for  the  purposes  of  the  district  shaU  be  by  or  in  the 
form  of  a  resolution. 

Id. — ^Assessment-roll  and  Delinquent  List— Gertifioation  not  Es- 
BENTUL. — ^Under  the  provisions  of  such  act,  it  is  not  necessary 
that  the  assessment-roll  and  delinquent  liat  be  certified  by  any 
person  or  officer  of  the  irrigation  district. 

Id. — ^Description  of  Propertt  Assessed — Sufficiency  of.— Under 
such  act,  assessed  property  described  as  "Modesto  Bl'k  123,  lots 
1  to  5  inclusive,"  in  the  assessment-book  under  the  heading  "De- 
scription of  Property/'  is  sufficient 

Id.— Sufficiency  of  Designation  of  Land.— Where  the  designation 
of  the  land  in  the  assessment-book  is  such  as  to  afford  the  ownei 


Digitized  by  VjOOQ IC 


Oct.  1916.]  CoBSON  V.  Crocker.  627 

the  means  whereby  the  land  may  readily  be  identified,  or  does 
not  mislead  or  is  not  ealculated  to  mislead  him,  it  is  sufficient. 

Id. — PuBUCATiON  Of  DELmguxNT  Notice — Evidence — Sufficiency  of. 
The  prima  facie  showing  made  through  proof  of  the  collector's 
deed  that  notice  of  delinquency  was  duly  published  is  not  over- 
eome  by  testimony  that  the  numbers  of  a  certain  newspaper  had 
been  examined  and  that  the  notice  was  found  in  but  one  issue, 
where  it  is  not  shown  that  the  notice  was  published  in  such  news- 
paper. 

Id. — ^Date  of  Gebtifigate  of  Bale. — ^Under  the  provision  of  such  act 
requiring  that  the  collector  must  make  out  in  duplicate  a  cer- 
tificate of  sale  of  property  sold  for  delinquent  assessment  "dated 
on  the  day  of  sale/'  a  certificate  is  not  void  because  dated  on  a 
day  subsequent  to  the  sale,  where  it  is  recited  therein  that  the 
property  may  be  redeemed  within  twelve  months  from  the  date 
of  sale,  which  date  of  sale  is  stated  in  the  recital. 

APPEAL  from  a  judgment  of  the  Superior  Coxirt  of  Stan- 
islaus County.    L.  W.  Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  W.  Beeder,  and  Charles  S.  Conner,  for  Appellants. 

E.  H.  Zion,  and  L.  L.  Dennett,  for  Respondent 

HABT,  J. — ^This  is  an  action  to  quiet  title  to  certain  real 
estate.  The  plaintiff  had  judgment,  from  which  this  appeal 
is  prosecuted  by  the  defendant,  Josephine  Arata,  upon  a  tran- 
script of  the  record  prepared  in  pursuance  of  the  provisions 
of  section  953a  of  the  Code  of  Civil  Procedure. 

The  plaintiff  claims  title  under  a  deed  executed  by  the 
Modesto  Irrigation  District,  a  corporation,  the  property  in 
dispute  lying  within  the  boundaries  of  said  district,  and  hav- 
ing been  sold  on  default  of  the  owner  in  the  payment  of  an 
assessment  levied  thereon  by  the  district  in  the  year  1905. 

The  appealing  defendant  challenges  the  validity  of  the  sale 
and  deed,  and  the  objection  so  made  presents  the  only  ques- 
tions involved  in  the  controversy. 

The  lands  in  question  consist  of  lots  1,  2,  3,  4,  and  5,  in 
block  123,  of  the  city  of  Modesto,  and,  as  stated,  are  embraced 
within  the  limits  of  the  said  irrigation  district  and  were 
assessed  to  the  appealing  defendant. 

The  appellant  was  the  daughter  of  one  Qiovanni  Arata, 
who  died  testate  on  the  twenty-second  day  of  March,  1897. 
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"Vnth  the  mother,  and  other  surviving  children  of  the  de- 
ceased, she  was  made  a  devisee  in  trust  of  a  certain  de.sig- 
nated  portion  of  the  residue  of  his  estate,  of  which  tlie  lots 
in  dispute  constituted  a  part.  The  record  discloses  that  the 
lots  in  question  were,  together  with  lots  6,  7,  8,  9,  and  10,  in 
the  same  block,  by  the  trustee  conveyed  by  deed  to  one  Susan 
Springsteen,  on  the  second  day  of  February,  1903,  and  that 
said  deed  was  duly  recorded  in  the  oflSce  of  the  county  re- 
corder of  Stanislaus  County  on  the  fifteenth  day  of  Decem- 
ber, 1903.  This  conveyance  appears  to  have  been  executed 
prior  to  the  partition  of  the  residue  of  the  said  estate  and  the 
assignment  to  the  devisees  in  trust  of  their  respective  inter- 
ests therein  in  severalty.  But  it  is  further  made  to  appear 
that  a  partition  suit  was  subsequently  filed  in  the  superior 
court  of  Stanislaus  County,  wherein  and  whereby  the  several 
interests  of  the  parties  in  the  residue  of  the  estate  were  set 
off  to  them  in  severalty,  and  that  by  the  decree  in  said  action 
the  appellant  was  awarded  title  in  fee  to  the  particular  lots 
involved  in  this  controversy. 

The  above  recital  is  important  only  because  thus  it  is  made 
to  appear  that  the  record  shows  that  legal  title  to  the  lots  in 
dispute  was,  notwithstanding  the  conveyance  to  Springsteen, 
still  in  the  appellant,  and  that  the  assessment  involved  herein 
was  properly  made  against  the  lots  in  the  latter 's  name. 

By  finding  No.  4  the  court  in  effect  found  that  the  plain- 
tiff's title  was  deraigned  from  the  sale  of  the  property  for 
the  satisfaction  of  the  assessment  above  referred  to,  and  fur- 
ther found  that  for  more  than  five  years  prior  to  the  com- 
mencement of  this  action  he  and  his  predecessors  in  interest 
have  been  in  actual,  exclusive,  and  continuous  possession  of 
said  lots,  which  possession  was  founded  on  the  '^  certificate  of 
sale  and  deed  for  delinquent  irrigation  assessment,  issued  by 
the  Modesto  Irrigation  District,  .  .  .  and  has  himself  and 
his  said  predecessors  in  interest  paid  all  taxes  and  assess- 
ments of  any  kind  and  description  and  character  levied  on 
or  against  said  property  for  the  said  period  of  five  years 
preceding  and  immediately  prior  to  the  date  of  the  filing  of 
the  complaint  herein." 

By  finding  No.  5,  the  court  further  found:  "Fifth:  That 
the  said  assessment  of  the  Modesto  Irrigation  District,  for 
the  nonpayment  of  which  said  premises  were  sold,  was  duly 
and  regularly  levied  according  to  law,  and  that  the  said  irri- 


Digitized  by  VjOOQ IC 


Oct  1916.]  COBSON  V.  Cbocksb.  629 

gation  district  and  its  officers  complied  with  all  the  provisions 
of  law  prior  to  and  leading  up  to  the  sale  and  the  issuance 
of  the  certificate  hereinbefore  referred  to,  and  that  thereafter 
a  deed  was  duly  and  regularly  issued  by  the  Modesto  Irriga- 
tion District  conveying  to  the  predec^sors  in  interest  of  the 
said  plaintiff  the  said  premises,  and  that  all  proceedings  lead- 
ing up  to  said  deed  were  duly  and  regularly  taken  and  that 
the  said  deed  conveyed  to  and  vested  in  the  grantee  therein 
named  a  good  and  perfect  title  to  the  said  premises,  free 
from  all  claims  and  demands  of  every  character  of  the  de- 
fendants, Josephine  Arata,  Assunta  Arata,  as  trustee,  and 
all  persons  holding  by,  through  or  under  them/' 

The  appellant  claims  that  said  findings  are  not  supported 
by  the  evidence,  and  thus  the  objections  urged  against  the 
legality  of  the  assessment  and  sale  of  the  property  in  ques- 
tion are  raised.  These  objections,  specifically  stated,  are: 
1.  That  it  does  not  appear  that  the  board  of  directors  of  the 
said  irrigation  district  had,  in  proper  form,  and  previously 
to  the  levying  of  the  assessment,  passed  a  resolution  author- 
izing the  assessment;  2.  That  the  assessment-roll  and  the  de- 
linquent list  **are  not  certified";  3.  That  "the  assessment- 
book  and  delinquent  roll  show  that  this  property  was  not 
properly  listed,  being  under  the  head  of  'fractional  or  metes 
and  bounds*  rather  than  under  *city'  or  'town'  or  'city'  or 
'town  lots'  ";  4.  That  notice  of  delinquency  is  shown  to  have 
been  published  for  one  week  only,  whereas  the  statute  re- 
quires that  publication  of  such  notice  shall  be  for  two  weeks; 
5.  That  the  certificate  of  sale  is  void  because  it  was  dated  on 
a  date  subsequent  to  the  day  upon  which  the  sale  was  made. 

The  Modesto  Irrigation  District  was  organized  under  the 
provisions  of  an  act  of  the  legislature  of  1897,  entitled,  "An 
act  to  provide  for  the  organization  and  government  of  irri- 
gation districts,  and  to  provide  for  the  acquisition  or  con- 
struction thereby  of  works  for  the  irrigation  of  the  lands 
embraced  within  such  districts,  and,  also,  to  provide  for  the 
distribution  of  water  for  irrigation  purposes."  (Stats.  1897, 
p.  254  et  seq.) 

Section  43  provides  for  the  sale  by  the  tax  collector  of  the 
district  of  all  lands  within  the  district  upon  which  assess- 
ments duly  levied  under  the  act  have  not  been  paid.  Section 
45  provides  that,  upon  a  sale  of  real  property  for  delinquent 
atfessmentt  being  made,  the  collector,  after  receiving  the 
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amonnt  of  the  assessments  and  costs,  ''must  make  ont  in 
duplicate  a  certificate,  dated  on  the  day  of  sale,  stating  (when 
known)  the  name  of  the  person  assessed,  a  description  of  the 
land  sold,  the  amonnt  paid  therefor,  that  it  was  sold  for  as- 
sessments, giving  the  amount  and  year  of  the  assessment,  and 
specifying  the  time  when  the  purchaser  will  be  entitled  to  a 
deed.  The  certificate  must  be  signed  by  the  collector,  and 
one  copy  delivered  to  the  purchaser,  and  the  other  filed  in  the 
office  of  the  county  recorder  of  the  county  in  which  the  land 
is  situated." 

Section  48  of  said  act  provides: 

''The  matter  recited  in  the  certificate  of  sale  must  be  re- 
cited in  the  deed,  and  such  deed  duly  acknowledged  or  proved 
is  prima  facie  evidence  that, 

''(a)  The  property  was  assessed  as  required  by  law. 

**  (b)  The  property  was  equalized  as  required  by  law. 

**  (c)  That  the  assessments  were  levied  in  accordance  with 
law. 

''(d)  The  assessments  were  not  paid. 

"  (e)  At  a  proper  time  and  place  the  property  was  sold  as 
prescribed  by  law  and  by  the  proper  officer. 

"(f)  The  property  was  not  redeemed. 

"(g)  The  person  who  executed  the  deed  was  the  proper 
officer." 

The  action  is,  as  seen,  one  to  quiet  title,  in  which  the  plain- 
tiff alleges  that  he  is  the  owner  in  fee  of  the  property  in  dis- 
pute. The  plaintiff  having  supported  his  claim  of  ownership 
by  proof  of  a  tax  deed  to  the  property,  said  deed  containing 
all  the  matters  recited  in  the  certificate  of  sale,  as  required 
by  the  statute,  and  having  been  duly  acknowledged,  a  prima 
facie  case  was  thus  made  by  the  plaintiff,  and  the  burden 
was  thereupon  devolved  upon  the  appellant  to  establish  her 
title  to  the  property  by  a  preponderance  of  the  evidence. 
«To  do  this  it  was  requisite  that  she  should  show  some  defect 
or  defects  in  the  assessment  or  other  proceedings  leading  to 
the  sale  and,  finally,  to  the  execution  of  the  tax  deed  to  the 
purchaser  at  the  tax  sale,  fatal  to  the  legality  of  the  sale  or 
said  deed.  As  before  stated,  she  made  an  attempt  at  such 
showing  but  we  think  without  success.  The  points  made 
against  the  validity  of  the  assessment  we  shall  consider  in 
the  order  in  which  they  are  above  stated. 
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1.  The  act  of  1897  authorizing  the  organization  and  govem- 
ment  of  irrigation  districts  nowhere  expressly  requires  that 
the  levying  of  an  assessment  by  the  board  of  directors  for  the 
purposes  of  the  district  shall  be  by  or  in  the  form  of  a  resolu- 
tion. The  law,  of  course,  requires  the  board  of  directors  to 
levy  an  assessment,  when  necessary,  but  whether  this  act  be 
done  by  a  mere  motion,  or  in  the  form  of  a  resolution,  is 
immaterial  so  long  as  it  constitutes  the  action  of  the  board 
and  the  proceeding  is  otherwise  properly  carried  out  and 
duly  preserved  in  the  records  of  the  board  or  the  books  re- 
quired to  be  kept  for  that  purpose.  (Act  of  1897,  sees.  34 
and  39,  pp.  265,  267.) 

The  reply  to  the  proposition  that  the  '^  assessment-roll  and 
delinquent  list  are  not  certified''  is  the  same  as  the  answer 
given  above  to  the  proposition  that  the  board  did  not  proceed 
to  levy  the  assessment  in  the  form  of  a  resolution.  Counsel 
have  not  pointed  to  any  provision  of  the  act  in  question  re- 
quiring the  assessment-roll  and  delinquent  list  to  be  certified 
by  any  person  or  ofScer  of  the  district,  and,  after  a  careful 
examination  of  the  statute,  we  have  found  no  such  require- 
ment It  ought  not  to  be  necessary  to  suggest  that  the  gov- 
erning body  of  the  district  was  required  to  take  no  step  in 
the  tax  proceedings  not  expressly  or  by  necessary  implica- 
tion required  by  the  statute. 

3.  The  next  objection  is  that  the  assessment-book  and  de- 
linquent list  disclose  that  the  property  was  not  properly 
listed.    The  specific  objection  is  as  above  stated. 

Section  35  of  the  Irrigation  Act  provides,  inter  alia:  That 
the  assessor  must  prepare  an  assessment-book,  with  appro- 
priate headings,  in  which  must  be  listed  all  real  property 
within  the  district,  in  which  must  be  specified,  in  separate 
columns,  under  the  appropriate  head:  (a)  the  name  of  the 
person  to  whom  the  property  is  assessed  ...  ;  (b)  land  by 
township,  range,  section,  or  fractional  section,  and  when 
such  land  is  not  a  congressional  division  or  subdivision,  by 
metes  and  bounds,  or  other  description  sufficient  to  identify 
it,  giving  an  estimate  of  the  number  of  acres,  locality,  and 
the  improvements  thereon;  (c)  city  and  town  lots,  naming 
the  city  or  town,  and  the  number  and  block,  according  to  the 
system  of  numbering  in  such  city  or  town,  and  the  improve- 
ments thereon. 
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By  stipulation  of  eonnsel  on  both  sides,  the  memoranda  of 
the  map  of  the  city  of  Modesto  were  received  in  evidence 
and  considered  in  lieu  of  the  map  itself,  and  from  the  memo- 
randa so  received  it  appears  that  the  lots  in  question  were 
delineated  on  said  map  and  described  as  lots  1,  2,  3,  4,  and  5, 
in  block  123,  in  said  city.  It  is  admitted  that  that  portion 
of  the  city  of  Modesto  embracing  said  lots  is  included  within 
the  boundaries  of  the  Modesto  Irrigation  District.  In  the 
assessment-book  of  said  district  for  the  year  1905,  as  well 
as  in  the  delinquent  assessment-book  of  said  district  for  said 
year,  the  property  in  dispute  is  listed  and  described  as  fol- 
lows, under  the  heading:  "Description  of  Property": 
** Modesto,  Bl'k  123,  lots  1  to  5,  inclusive."  In  the  assess- 
ment-book, the  assessed  value  of  the  property  is  stated  and 
in  the  delinquent  assessment-book  the  value  of  said  property 
is  given  under  substantially  the  same  heading. 

The  description  of  the  property  as  above  shown  was  in  sub- 
stantial compliance  with  the  requirements  of  the  statute,  and 
it  was  sufficientiy  clear  and  definite  to  facilitate  the  ready 
identification  and  location  of  the  land  by  nieans  of  the  deed 
itself,  and,  therefore,  suflBcient  to  apprise  the  owner  that 
an  assesament-lien  subsisted  upon  the  lots,  and  so  enable 
her  to  discharge  such  lien.  If  the  designation  of  the  land 
in  the  assessment-book  is  such  as  to  afford  the  owner  the 
means  whereby  the  land  may  readily  be  identified,  or  does 
not  mislead  or  is  not  calculated  to  mislead  him,  it  is  suffi- 
cient. (Cooley  on  Taxation,  p.  745;  San  Odbrid  Co.  v. 
Wittmer  Co.,  96  Cal.  635,  [18  L.  R.  A.  465,  31  Pac.  588] ; 
Best  V.  Wohlford,  144  Cal.  733,  736,  [78  Pac.  293] ;  Baird 
V.  Monroe,  150  Cal.  560,  569,  [89  Pac.  352].)  As  before 
suggested  in  another  form  of  expression,  the  description  of 
the  lots  here  fully  measured  up  to  the  test  thus  stated. 

4.  We  cannot  say  that  the  trial  court  was  not  justified  in 
finding,  as  impliedly  it  did  so  find,  that  the  statutory  re- 
quirement as  to  the  publication  of  notice  of  delinquencqr  was 
complied  with.  Section  41  of  the  statute  provides  that  such 
notice  must  be  published  by  the  collector  of  the  district  in 
a  newspaper  published  in  each  county  in  which  any  portion 
of  the  district  may  lie  for  the  period  of  two  weeks.  The 
record  here  does  not  show  in  what  particular  newspaper  said 
notice  was  ordered  to  be  published.  One  of  the  attorneys 
for  the  appellant,  however,  was  sworn  as  a  witness,  and  tes- 
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tified  that  he  had  examined  seyeral  numbers  of  the  "Weekly 
News''  (presumably  a  newspaper),  and  that  he  had  found 
the  noti>ee  referred  to  published  in  one  issue  only  of  said 
new8pai«er.  This  constituted  all  the  showing  that  was  made 
which  tended  in  any  degree  to  disclose  that  the  notice  had 
not  been  nublished  as  prescribed  t>y  the  statute;  and  it  was 
wholly  with  the  trial  court  to  decide  whether  the  showing  so 
made  was  sufiScient  to  overcome  the  prima  facie  showing 
through  proof  of  the  deed  that  the  notice  referred  to  was 
published  as  required.  If  the  appellant  had  shown  by  clear 
and  dirwst  proof  that  the  ** Weekly  News"  was  a  newspaper 
published  in  Stanislaus  County,  in  which  the  district  is  situ- 
ated, that  the  notice  had  been  by  the  collector,  within  twenty 
days  after  the  delivery  of  the  assessment-book  to  him  by  the 
secretary  of  the  board,  given  to  said  newspaper  and  no  other 
published  in  said  county  for  publication  therein,  and  that 
said  notice  had  not  been  published  in  said  paper  for  and 
during  the  full  time  prescribed  by  the  statute,  there  would 
then  have  been  a  sufficient  showing  of  noncompliance  with 
the  requirement  of  the  statute  in  that  regard  to  have  over- 
eome  the  effect  of  the  deed  as  prima  fade  proof  of  the  due 
regularity  of  all  the  proceedings  leading  to  the  sale  and 
the  execution  of  the  deed.  It  is  very  dear  that  no  such 
showing  was  made  by  the  appellant  Indeed,  so  far  as  we 
are  given  direct  information  to  the  contrary  upon  the  sub- 
ject by  the  record,  the  collector  might  have  ordered  the  pub- 
lication of  the  notice  in  some  newspaper  published  in  Stanis- 
laus County  other  than  the  ** Weekly  News,"  and  that  the 
notice  was  published  in  accordance  with  the  mandate  of  the 
statute  upon  that  subject 

5.  The  point  that  the  certificate  of  sale  is  void  because  it 
was  not  dated  on  the  day  of  the  sale  is  without  substantial 
merit  The  point  has  its  inspiration  in  the  language  of  sec- 
tion 45  of  the  act.  It  will  be  recalled  that  that  section  reads, 
in  part:  ''After  receiving  the  amount  of  assessments  and 
costs,  the  collector  must  make  out  in  duplicate  a  certificate, 
dated  on  the  day  of  the  sale,  stating,"  etc.  The  sale  in  this 
case  was  made  on  the  twentieth  day  of  Fd)ruary,  1906,  and 
the  certificate  of  sale  dated  the  third  day  of  March,  1906. 

The  certificate,  it  is  to  be  observed,  recites  that  the  prop- 
erty may  be  redeemed  from  said  sale  ''within  twelve  months 
from  the  date  of  said  purchase,  viz. :  this  20th  day  of  Feb- 
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mary,  1906,  by  the  person  and  in  the  manner  as  provided 
by  law,*'  etc.  Thus  (the  certificate  being  in  duplicate,  one 
of  which  is  to  be  recorded  in  the  office  of  the  county  recorder) 
the  most  important  object  thereof  was  fully  effectuated,  viz., 
the  giving  of  notice  to  the  owner  of  the  date  of  the  sale  and 
of  the  time  when  the  purchaser  will  be  entitled  to  a  deed 
upon  his  (the  owner's)  default  in  redeeming  the  property 
within  the  time  prescribed  by  the  law  and  stated  in  the  cer- 
tificate. It  thus  must  become  clearly  manifest  that  the  mere 
dating  of  the  certificate  on  some  day  subsequent  to  the  day 
of  the  sale  is  not  of  material  importance.  It  has  so  been 
held.  The  state  of  Idaho  has  a  statute  which  contains  a 
provision  as  to  the  dating  of  the  certificate  of  a  tax  sale  in 
the  precise  language  of  section  45  of  the  statute  here  in 
question.  In  McCoivan  v.  Elder,  19  Idaho,  153,  [113  Pac. 
103],  the  tax  sale  was  had  on  the  8th  of  July,  1904,  and  the 
certificate  of  sale  was  dated  July  9,  1904.  The  supreme 
court  of  Idaho,  replying  to  an  objection  to  the  certificate 
similar  to  that  urged  here,  held  that  the  language  of  its 
statute  regarding  the  dating  of  the  certificate  was  merely 
directory,  and  held  the  certificate  in  that  case  to  be  good. 
And,  in  the  recent  case  of  Bruschi  v.  Cooper,  30  Cal.  App.  682, 
[159  Pac.  728],  this  court,  having  a  similar  proposition 
before  it,  cited  and  approved  McCowan  v.  Elder,  in  so  far  as 
it  held  the  language  of  the  statute  as  to  the  dating  of  the 
certificate  to  be  directory. 

Besides  the  objections  to  the  assessment  proceedings  above 
considered,  the  point  is  made  that  the  property  was  sold  for 
less  than  the  total  amount  actually  due  on  the  assessment. 
There  is  no  real  ground  for  the  support  of  the  point,  it  being 
made  to  appear  that  certain  items  which  counsel  for  the  ap- 
pellant have  added  to  the  assessment  and  penalties  as  com- 
puted by  the  assessor  were  figured  in  lead  pencil  on  the  face 
of  the  assessment-book  and  constituted  no  part  of  said  book. 
The  explanation,  as  shown  by  the  record,  is  as  follows: 
That  the  delinquent  assessment  involved  herein  showed  the 
amount  of  the  assessment  to  be  $20.40,  to  which  were  to  be 
added  five  per  cent,  amounting  to  $1.02,  and  costs  amount- 
ing to  fifty  cents,  making  the  assessment  and  penalties  total 
the  sum  of  $21.92;  that  the  assessment-book  for  the  year 
1905  contained  three  columns,  entitled  as  follows:  the  first, 
** Amount  of  tax  for  semi-annual  interest  bonds";  second. 
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•'Amount  of  tax  for  redemption  of  bonds,*'  and  third, 
"Amount  of  tax  for  general  purposes'*;  that  none  of  said 
three  columns  was  used  in  the  assessment  of  the  property  in 
question,  and  the  same  were  blank  and  vacant,  and  that,  in 
compiling  and  preparing  said  delinquent  assessment,  the 
assessor  used  the  assessment-book  of  the  irrigation  district 
and,  for  convenience,  ''used  the  said  three  blank  columns  for 
the  purpose  of  computing  and  determining  the  amount  of 
costs  and  five  per  cent  additional  and  the  total  assessment 
and  the  penalties,"  the  same,  as  stated,  being  figured  in  lead 
pencil  on  the  face  of  the  assessment-book  in  said  three  col- 
umns. The  figures  so  made  appeared  as  follows:  "$.50  in 
the  column  entitled,  'Amount  of  tax  for  semi-annual  in- 
terest on  bonds';  $1.02  in  column  entitled,  'Amount  of  tax 
for  redemption  of  bonds,'  and  $21.92  in  column  entitled, 
'Amount  of  tax  for  general  purposes.'  "  Quite  clearly,  the 
addition  of  the  three  amounts  would  make  the  total  assess- 
ment $23.44,  whereas,  as  the  record  unquestionably  shows, 
the  actual  amount  due  on  the  assessment,  including  the 
amount  of  the  assessment  and  the  sums  of  fifty  cents  and 
$1.02,  penalties,  etc.,  was  $21.92,  for  which  sum  the  property 
was  sold. 

It  is  further  pointed  out  that  the  court  found  (finding  4) 
that  the  plaintiff  had  acquired  title  to  the  lots  in  controversy 
by  adverse  possession,  and  that  there  is  no  evidence  to  sup- 
port said  finding.  Assuming  this  to  be  true,  it  is  also  true 
that  the  court  by  its  fifth  finding  found  that  the  plaintiff 
obtained  title  to  the  property  by  the  tax  sale  and  deed,  and 
this  finding  is  sufficient  to  support  the  decree  quieting  plain- 
tiff's title  to  said  property.  Finding  4  is  further  and  other- 
wise criticised,  but  the  judgment  could  stand  secure  on  the 
fifth  finding  with  finding  4  entirely  eliminated,  and  it  is, 
therefore,  immaterial  whether  the  last-mentioned  finding  is 
or  is  not  justly  amenable  to  the  criticism  referred  to. 

We  have  found  nothing  in  the  record  which  would  warrant 
us  in  holding  that  the  decree  assailed  by  the  appellant  is  not 
justified  by  the  facts  and  the  law. 

The  judgment  is  accordingly  affirmed. 

ChipmaUy  P.  J.,  and  Burnett^  J.,  concurred. 
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[Civ.  No.  1415.    Third  AppeUate  District— October  7,  1916.] 

JOE  MATH,  Respondent,  ▼.  CRESCENT  HILL  GOLD 
MINES  CO.  OP  CALIFORNIA  (a  Corporation), 
Appellant 

Action  vob  SiayiCEs — Cboss-goicplaint  fob  Money  Loaned  and 
Goods  Sou) — Failurb  to  Find  on  Issue— Reversal  of  Judgment. 
Where  in  an  action  to  recover  for  services  performed  in  working 
a  mine,  the  defendant  filed  a  cross-complaint  alleging  an  indebt- 
edness to  him  for  money  loaned  and  goods  sold,  and  the  plaintiff 
in  his  answer  to  such  pleading  denied  the  indebtedness,  and  evi- 
dence was  admitted  on  snch  issue,  a  finding  thereon  was  essen- 
tial, and  where  omitted,  the  judgment  must  be  reversed  on  appeal 

Id. — FiNDiNOS — ^Material  Issue — ^Appeal. — A  Judgment  will  be  re- 
versed on  appeal  where  there  ii  a  failure  to  make  a  finding  on  a 
material  iasua. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County,  and  from  an  order  denying  a  new  triaL 
J.  0.  Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  D.  McLoughlin,  and  L.  N.  Peter,  for  Appellant 

L.  H.  Hughes,  for  Respondent 

HART,  J. — ^An  opinion  aflSrming  the  judgment  and  the 
order  appealed  from  in  this  action  was  filed  by  this  court 
on  June  19,  1916.  A  rehearing  was  within  due  time  granted 
on  the  petition  of  the  appellant  for  the  reason,  as  stated  in 
the  order  granting  the  rehearing,  that  the  petition  called 
''attention  to  some  evidence  that  seems  to  have  been  over- 
looked when  the  case  was  decided.''  The  former  opinion 
contained  the  following  statement  of  the  facts  and  the  issues 
as  the  same  are  presented  in  the  pleadings  of  the  respective 
parties: 

''Plaintiff  worked  as  a  miner  for  defendant,  at  its  mine  in 
Plumas  county,  from  February  15,  1912,  to  October  28,  1913, 
a  total  of  six  hundred  days.  In  the  first  cause  of  action  set 
up  in  the  complaint  it  is  alleged  that  plaintiff  entered  iiito 
an  agreement  with  defendant  whereby  the  former  was  to 
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work  as  a  miner  at  the  rate  of  $3.50  per  day,  *and  as  a  part, 
of  said  agreement  it  was  understood  and  agreed  between 
plaintiff  and  defendant  that  if  plaintiff  refrained  from  de- 
manding any  pay  for  his  said  services  until  a  sufficient 
amount  of  money  had  been  realized  from  the  proceeds  of 
said  mine  for  that  purpose,  the  defendant  would  pay  plain- 
tiff double  the  amount  of  his  said  wages,  to  wit,  the  sum  of 
seven  dollars  per  day.'  It  is  then  alleged  that  said  mine  'did 
on  or  before  the  said  twenty-eighth  day  of  October,  1913, 
produce  and  yield  to  defendant  a  sufficient  sum  of  money 
as  the  proceeds  thereof  to  pay  the  said  plaintiff  for  his  said 
labor  at  the  rate  of  seven  dollars  per  day  for  the  period  of 
his  employment  as  aforesaid.'  It  is  also  alleged  that  a  de- 
mand was  made  by  plaintiff  on  defendant  for  a  statement 
of  the  earnings  and  proceeds  of  the  mine  and  for  payment 
of  the  amount  due,  but  that  defendant  refused  to  comply 
with  said  demands.  The  receipt  of  $75  on  account  is  admitted 
and  judgment  is  asked  for  $4,125. 

''The  second  cause  of  action  sets  up  the  employment  of 
plaintiff  and  his  rendition  of  labor  for  six  hundred  days 
and  'that  said  services  were  and  are  reasonably  worth  $3.50 
per  day';  that  no  part  thereof  has  been  paid  except  the  sum 
of  $75.00,  and  judgment  is  demanded  in  the  sum  of  $2,025. 

"A  demurrer  to  the  complaint,  generally  and  for  am- 
biguity, uncertainty  and  unintelligibility,  was  overruled  and 
defendant  answered:  Admitted  an  agreement  with  plaintiff 
whereby  he  was  to  work  for  defendant,  but  denies  that  it 
was  as  set  out  in  the  complaint;  admitted  that  plaintiff  per- 
formed six  hundred  days'  labor  'but  denies  that  defendant 
was  to  pay  for  such  work  or  labor,  or  that  the  plaintiff  was 
working  for  defendant';  denied  that  the  mine  yielded  to 
defendant  'a  sufficient  sum  of  money  as  the  proceeds  thereof 
to  pay  plaintiff  for  his  said  labor  at  the  rate  of  seven  dol- 
lars per  day,  or  any  other  sum,  or  at  all  for  his  said  labor'; 
admitted  plaintiff's  demand  for  a  statement  but  avers  that 
defendant  'could  not  understand  what  kind  of  statement  was 
•expected  to  be  furnished  to  plaintiff;  defendant  demanded  of 
plaintiff  that  he  make  his  demand  in  writing  so  that  defend- 
ant would  be  enabled  to  comply  with  plaintiff's  demand,  but 
defendant  denies  that  a  statement  of  the  moneys  paid  and 
yielded  to  defendant  by  and  from  the  operation  of  the  said 
mine  •  •  ,  was  refused  plaintiff,  or  that  defendant  does  now 
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oontmne  to  refuse  to  fumiah  snch  statement  to  plaintiff; 
admitted  that  no  payment  was  made  plaintiff  and  alleged 
that  none  is  due. 

''As  'a  farther  defense  and  answer/  defendant  'alleges 
that  plaintiff  was  not  in  the  employ  of  the  defendant  at  any 
time  or  at  all  between  the  nineteenth  day  of  February,  1912, 
and  the  twenty-eighth  day  of  October,  1913,  and  alleges 
further  that  plaintiff  with  others  was  working  in  the  said 
.  .  .  mine,  and  was  to  receive  as  compensation  for  his  said 
labor  and  work,  his  pro  rata  of  the  net  profits  derived  from 
the  mining  and  milling  of  the  ores  mined  by  them  •  •  .  up 
to  the  sum  of  seven  dollars  per  day.' 

"Answering  the  second  cause  of  action,  defendant  denied 
the  employment  of  plaintiff  or  that  he  rendered  work  to  de- 
fendant, and  repeated  the  allegation  that  plaintiff  and  others 
were  to  receive  a  pro  rata  of  the  net  profits;  admitted  that 
plaintiff  was  paid  nothing  by  defendant. 

''A  cross-complaint  sets  up  an  indebtedness  by  plaintiff  to 
defendant  for  money  loaned  and  goods  and  merchandise 
furnished,  of  the  value  of  $98.20,  and  judgment  is  prayed 
against  plaintiff  for  that  amount.  In  an  'Answer  to  Amend* 
ment,'  defendant  denied  that  $75  was  paid  plaintiff  as  wages, 
but  alleged  that  said  sum  was  a  loan. 

"Findings  were  filed:  That  plaintiff  performed  six  hun- 
dred days'  la;bor  for  defendant  under  an  agreement  that 
'plaintiff  should  receive  for  his  said  services  the  sum  of 
$3.50  per  day  and  to  pay  for  his  board  the  sum  of  $1  per 
day  and  if  plaintiff  refrained  from  demanding  pay  for  his 
said  services  until  an  amount  of  money  sufficient  to  meet  the 
sum  had  been  realized  from  the  proceeds  of  the  operation 
of  said  mine,  that  plaintiff  should  receive  the  sum  of  $7  per 
day,  less  the  said  amount  for  board ;  that  there  was  not  re- 
ceived from  the  operation  of  said  mine  a  sufficient  amount 
of  money  to  pay  plaintiff  for  his  said  work;  that  plaintiff 
is  entitied  to  receive  $3.50  per  day  for  six  hundred  days; 
that  defendant  is  entitled  to  credit  for  $75  advanced  to  plain- 
tiff; that  defendant  is  entitied  to  credit  for  board  for  616 
days  at  $1  per  day/  and  judgment  was  rendered  for  plaintiff 
in  the  sum  of  $1,409. 

"The  appeal  is  from  the  judgment  and  from  an  order 
lenyiug  defendant's  motion  for  a  new  trial" 
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Counsel  for  the  appellant  vigorously  contend  in  their  peti- 
tion for  a  rehearing,  as  likewise  they  argue  in  their  briefs 
originally  filed  herein,  that  the  only  permissible  conclusion 
from  the  testimony  of  the  plaintiff  himself  was  that  the 
agreement  upon  which  he  relies  here  for  a  recovery  does  not 
require  the  defendant  to  pay  him  any  compensation  what- 
ever until  the  money  was  taken  from  the  mine  ''and  in  case 
of  failure  to  take  it  from  the  mine  he  would  get  $3.50  per 
day,  and  that  before  he  could  claim  the  latter  amount  he 
would  have  to  allege  and  prove  some  misconduct  on  the  part 
of  the  defendant  or  that  the  mine  had  failed  to  produce 
the  money  within  a  reasonable  time."  And  it  is  further 
asserted  that  upon  the  question  of  what  is  ''reasonable  time," 
no  issue  was  tendered  by  the  complaint  nor  evidence  offered 
or  received. 

The  agreement  not  having  been  reduced  to  writing,  its 
terms  must  necessarily  be  learned  and  the  intention  of  the 
parties  as  to  its  nature,  scope,  and  effect  necessarily  ascer- 
tained from  the  evidence.  We  have,  upon  further  consid- 
eration of  the  record,  concluded  that,  for  a  reason  to  be 
hereafter  explained,  the  judgment  must  be  reversed.  While 
it  may  technically  be  true  that  there  is  evidence  in  the  record 
which  supports  the  trial  court's  conception  of  the  agreement, 
as  evidenced  by  its  findings,  still,  on  the  whole,  the  evidence 
as  to  the  nature  of  the  agreement  or  upon  the  question  of 
what  the  parties  actually  intended  should  be  the  precise 
occasion  on  which  the  plaintiff  would  be  entitled  to  demand 
and  receive  pay  for  his  services  at  the  rate  of  $3.50  per  day 
is,  as  the  learned  trial  judge  in  his  written  opinion,  giving  his 
reasons  for  the  conclusion  reached,  in  effect  declared,  unsat- 
isfactory, and  it  appears  to  us  to  be  so  much  so  that,  since 
the  judgment  must  be  reversed,  a  retrial  of  the  issues  of  fact 
should  be  had,  in  which  event  the  facts  bearing  upon  the 
transaction  may,  it  is  to  be  hoped,  the  more  clearly  and  satis- 
factorily be  disclosed.  It  will,  therefore,  be  unnecessary  for 
us  to  consider  in  detail  the  evidence  in  this  opinion. 

As  to  the  criticism  of  the  plaintiff's  complaint,  however, 
it  is  proper  that  we  should  say  that,  it  being  alleged  in  the 
first  count  or  cause  of  action  therein  stated  that  the  mine 
"did,  on  or  before  the  twenty-eighth  day  of  October,  1913, 
produce  and  yield  to  defendant  a  sufficient  sum  of  money  as 
the  proceeds  thereof  to  pay  the  said  plaintiff  for  his  said 
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labor  at  the  rate  of  $7  per  day  for  the  period  of  his  em- 
ployment," it  was  obviously  unnecessary  to  plead  therein 
that  the  mine  had  failed,  within  a  reasonable  time,  to  pro- 
duce the  money  with  which  to  pay  the  plaintiff,  assuming 
that  it  is  true  that  the  understanding  between  the  parties  was 
that  the  plaintiff  was  entitled  to  the  payment  of  no  com- 
pensation whatever  until  the  mine  did  produce  the  money 
required  to  make  such  payment.  Nor  was  it  necessary  to 
plead  the  matter  as  to  ''reasonable  time"  in  the  second  cause 
of  action,  which  was  cast  in  the  form  of  a  common  count, 
upon  a  quantum  meruit.  To  have  done  so  would  have  neces- 
sitated the  pleading  of  the  express  agreement  almost  in  its 
entirety — ^that  ia  to  say,  it  would  have  been  necessary  to 
plead  not  only  the  agreement  to  employ  the  plaintiff  (which 
necessarily  is  pleaded  in  said  count),  but  also  the  condition 
upon  which  he  would  be  entitled  to  demand  and  receive  his 
compensation.  This,  it  seems  to  us,  would  have  been  incon- 
sistent with  the  essential  theory  upon  which  an  action  on  an 
implied  contract  proceeds. 

The  plaintiff,  in  his  second  cause  of  action,  proceeded  pre- 
cisely as  is  required  where  the  action  is  in  the  quantum 
meruit  form  of  a  common  count,  and  in  such  case  the  de- 
fendant is  entitled  to  interpose  any  defense,  which,  if  proved, 
will  countervail  the  claim  of  the  plaintiff  that  any  sura  is 
due  and  owing  to  him  from  the  defendant  as  the  ''reasonable 
value"  of  services  alleged  to  have  been  performed.  In  this 
case,  either  with  or  without  pleading  it,  the  question  of 
"reasonable  time"  could  have  been  introduced  by  the  de- 
fendant as  a  defense  to  the  second  cause  of  action.  In  other 
words,  the  actual  agreement  between  the  parties,  as  the  de- 
fendant understood  it,  could  have  been  shown  by  the  latter, 
without  pleading  such  agreement,  as  a  defense  to  the  plain- 
tiff's claim,  as  set  forth  in  said  cause  of  action,  that  the  de- 
fendant was  indebted  to  him  in  a  sum  representing  the 
reasonable  value  of  the  alleged  services  rendered  by  him  to 
and  for  the  defendant. 

As  above  stated,  however,  it  will  be  necessary  to  order  a 
reversal  of  the  judgment,  and  this  for  the  reason  that  the 
court  failed  to  make  a  finding  upon  a  material  issue. 

As  seen,  the  defendant  filed  a  cross-complaint  in  which  it 
is  alleged  that  the  plaintiff  is  indebted  to  the  defendant  for 
money  loaned  and  for  goods  and  merchandise  furnished  and 
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delivered  to  the  plaintiff,  at  the  latter 's  special  instance  and 
request,  in  the  sum  of  $98.20.  In  his  answer  to  the  cross- 
complaint,  the  plaintiff  denied  the  indebtedness  so  alleged. 

There  was  some  testimony  supporting  the  above-mentioned 
allegation  of  the  cross-complaint,  and  it  was  this  evidence 
thai  this  court  said  in  the  order  granting  the  rehearing  had 
been  overlooked  in  the  preparation  of  the  former  opinion. 

The  plaintiff  himself  testified  that  the  defendant,  through 
Mr.  Oddie,  its  president  and  manager,  had  furnished  him 
a  bill  of  groceries,  etc.,  amounting  in  value  to  the  sum  of 
$80,  for  which  he  had  not  paid.  The  court  made  no  findii^^ 
upon  this  issue. 

It  is,  of  course,  well  settled  that  if  any  material  issue  is 
left  unfound,  it  is  ground  for  reversal  of  the  judgment 
(Hayne  on  New  Trial  and  Appeal,  Eev.  ed.,  p.  1317.) 

For  the  reasons  herein  stated,  both  the  judgment  and  the 
order  are  reversed  and  the  cause  remanded. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  14,  1916. 


[CIt.  No.  1568.    Third  Appellate  Diitrfet.— Oetober  7,  1916.] 

NANCY   SHELLMAN  et   al.,   Respondents,  v.   ELLA  L. 
HERSHET  et  al..  Appellants. 

NiouoENCE — Fall  m  MiJOMO  Exit  fbom  Opbul  Housi— Danobous 
AND  UNSAne  Passaoiwat— LiABnJTT  OF  Lkssbes. — In  an  action 
against  the  owners  of  an  opera  honse  and  the  lesseea  thereof  to  re- 
eoTer  damages  for  personal  injuries  sustained  by  a  spectator  at  an 
entertainment  heid  therein,  in  passing  out  through  a  side  door, 
which  had  been  opened  during  the  performance  by  the  manager  and 
agent  of  the  lessees,  at  the  request  of  spectators,  for  Tentilating 
purposes,  the  lessees  are  liable  in  damages  for  such  injuries,  where 
it  is  shown  that  the  door  was  not  used  or  intended  to  be  used  as  an 
exit  or  entrance,  and  that  it  was  left  open,  unguarded,  and  on- 
lighted  at  the  close  of  the  entertainment  and  with  no  step  to  aid  a 
person  in  reaching  the  sidewalk  three  feet  below. 
tl  OaL  App.— 41 
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B>. — ^NONLiABiLiTT  OF  OwNKBS. — The  owners  of  the  opera  house  are  not 
liable  in  damages  for  sueh  injuries,  where  it  is  shown  that  sneh  door 
was  not  intended  to  be  used  and  never  was  used  for  the  conTenience 
of  patrons,  but  was  intended  for  the  use  of  and  to  be  used  only  by 
lessees  to  take  in  and  out  stage  properties  and  for  the  purpose  of 
oecasionally  sweeping  dirt  through,  or  to  air  the  house. 

Id. — Nuisance  Created  bt  Lessees — ^Lessor  not  Liable. — ^Where  prop- 
erty is  demised,  and  at  the  time  of  the  demise  is  not  a  nuisance,  and 
becomes  so  only  by  the  act  of  the  tenant  while  in  his  possession, 
and  injury  happens  during  such  possession,  the  owner  is  not  liable. 

APPEAL  from  an  order  of  the  Superior  Court  of  Yolo 
County  denying  a  new  trial.    N.  A.  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oeorge  Clark,  and  Black  &  Clark,  for  Appellants, 

A.  C.  Huston,  and  H.  L.  Huston,  for  Bespondents. 

CHIPMAN,  P.  J. — This  is  an  action  commenced  by  plain- 
tiffs to  recover  damages  for  an  injury  suffered  by  plaintiff 
Nancy  Shellman  in  passing  out  through  a  doorway  of  the 
Woodland  Opera  House  owned  by  defendants,  the  Hersheys, 
and  under  lease  to  defendants  Henry  and  Giesea.  The  cause 
was  tried  by  the  court  without  the  aid  of  a  jury,  and  plaintiff 
had  judgment  for  two  thousand  dollars  and  costs  of  suit. 

Defendants,  the  Hersheys,  moved  for  a  new  trial  which  was 
denied.  They  appeal  from  the  order.  Defendants  Henry 
and  Giesea  appeal  from  the  judgment  on  a  separate  transcript 
No.  1569,  but  do  not  appeal  from  the  order. 

The  Woodland  Opera  House  is  situated  on  Second  Street  of 
the  city  of  Woodland.  The  main  entrance  and  exit  ot  the 
auditorium  is  on  Second  Street  at  the  southeast  comer  of  the 
building.  Along  the  east  wall  opening  into  the  auditorium, 
about  midway  of  the  building,  is  a  door  opening  from  the 
dress-circle.  It  was  in  stepping  out  of  this  door  that  plaintiff, 
Mrs.  Shellman,  fell  and  received  the  injury  of  which  she  com- 
plains. The  interior  of  the  opera  house  is  similar  to  most 
playhouses.  In  the  center  next  to  the  stage  is  the  parquet - 
surrounding  the  parquet  by  a  half-circle  are  the  dress-circle 
seats  extending  back  to  the  rear  wall;  at  the  center  of  the 
rear  wall  is  an  exit  door  eight  and  a  half  feet  wide  leading? 
from  the  dress-circle  into  the  main  entrance  area;  the  center 
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aisle  passes  from  this  door  down  through  the  dress-circle  and 
parquet;  aisles  also  lead  from  this  door  along  the  south,  east 
and  west  walls  down  to  the  stage.  The  defendants,  the  Her- 
sheys,  are  and  have  been  for  many  years  the  owners  of  this 
opera  house  and  at  the  time  of  the  accident,  on  the  evening 
of  May  29,  1912,  it  was  under  lease  to  defendants  Henry  and 
Giesea.  It  had  been  let  by  the  lessees  to  the  graduating  class 
of  the  high  school  of  Woodland  for  an  entertainment  that 
evening,  for  which  a  rental  of  $25  was  paid  to  the  lessees. 
Admission  to  the  entertainment  was  free  and  the  house  was 
crowded  with  spectators,  many  standing  in  the  aisles  for  lack 
of  seating  capacity.  It  is  alleged  in  the  complaint:  ''that  the 
entrance  to  said  opera  house  is  on  Second  Street  in  the  city 
of  Woodland ;  that  said  opera  house  is  so  constructed  that  a 
door  bearing  the  same  relative  position  to  the  entrance  leads 
onto  Second  Street  from  the  main  auditorium  of  the  theater; 
that  said  door  is  built  three  feet  above  the  sidewalk  on  Second 
Street;  that  during  all  times  herein  mentioned,  there  was  no 
light  over  said  door,  and  said  door  was  not  protected  or 
guarded  in  any  way,  or  at  all;  that  said  door  as  built  and 
situated  in  said  theater  is  unsafe,  insecure,  and  dangerous  to 
the  patrons  of  said  theater.  That  on  the  twenty-ninth  day  of 
May,  1912,  said  theater  or  opera  house  was  leased  to  L.  Henry 
and  F.  A.  Giesea,  but  said  door  was  in  said  building  and  was 
so  built  and  located,  and  was  not  connected  with  the  sidewalk 
by  any  steps  or  otherwise,  or  at  all,  and  was  not  protected  or 
guarded  as  above  described,  and  was  an  unsafe  and  insecure 
and  a  dangerous  passageway  as  above  described,  prior  to  the 
leasing  of  said  opera  house  to  said  L.  Henry  and  F.  A.  Oiesea ; 
that  said  owners  had  during  all  of  the  times  herein  mentioned 
full  knowledge  of  the  unsafe,  insecure,  and  dangerous  char- 
acter of  said  door,  and  negligently  permitted  it  to  remain 
in  such  condition,  and  failed  to  properly  or  at  all  to  safe- 
guard it.  That  on  the  evening  of  the  twenty-ninth  day  of 
May,  1912,  plaintiff,  Nancy  Shellman,  above  named,  attended 
a  public  entertainment  at  said  opera  house ;  that  during  said 
performance  the  above  described  door  was  left  open ;  that  at 
the  close  of  said  performance,  as  the  spectators  were  leaving 
the  building,  plaintiff,  Nancy  Shellman,  believing  that  said 
door  was  an  exit  from  said  theater,  walked  through  said  door 
and  was  violently  precipitated  upon  the  sidewalk ;  that  at  the 
time  said  plaintiff  walked  through  said  door  it  was  jmguarded 
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and  unprotected,  and  there  was  nothing  about  said  door  to 
warn  plaintiff  of  its  dangerous  or  unsafe  character.  That  by 
reason  of  said  fall,  the  left  arm  of  plaintiff,  Nancy  Shellman, 
was  broken  at  the  elbow;  that  the  bones  in  said  elbow  were 
broken  in  such  a  way  that  they  could  not  and  did  not  prop* 
erly  mend;  that  said  elbow  is  now  stiff";  that  she  was  others 
wise  injured  as  set  forth  in  much  detail. 

In  their  answer,  ''defendants  deny  that  said  door  was  con- 
structed for  use  as  an  entrance  or  exit  or  that  it  was  in  any 
manner  necessary"  for  such  use,  or  that  defendants  or  either 
of  them  directed  or  sanctioned  the  use  of  said  door  as  an  en^ 
trance  or  exit  in  the  use  of  said  opera  house;  ''admit  that  said 
door  was  not  connected  with  the  sidewalk  by  any  steps  or 
otherwise  .  .  .  because  said  door  was  not  an  entrance  to,  or 
exit  from,  the  said  opera  house  in  the  use  thereof  by  persons 
going  into,  or  coming  out  of  said  opera  house  at  the  time  the 
same  was  used  for  public  entertainment."  Deny  that  said 
door  as  built  is  or  was  unsafe  or  dangerous  or  that  any  act  of 
defendants  caused  the  same  to  be  unsafe  or  dangerous ;  deny 
that  on  May  29,  1912,  or  at  any  other  time,  defendants  had 
full  or  any  knowledge  that  said  door  was  unsafe  or  that  they 
permitted  it  to  remain  unsafe;  allege  that  when  said  opera 
house  was  leased  to  said  Henry  and  Qiesea,  it  was  never 
understood  that  in  the  management  thereof  "said  doorway 
should  at  any  time  be  or  remain  open  as  a  means  of  entrance 
or  exit  .  •  .  for  the  use  of  persons  going  into  or  leaving  the 
same ;  .  •  .  that  on  the  occasion  of  giving  said  entertainment 
and  after  the  audience  was  assembled,  some  person,  whose 
name  cannot  be  ascertained,  requested  one  Robert  Eastham, 
who  at  said  time  was  employed  by  said  L.  H.  Henry  and  P.  A. 
Qiesea,  lessees  of  said  opera  house,  to  unlock  said  door;  that 
said  Eastham  did  thereupon,  and  pursuant  to  said  request, 
unlock  and  open  said  door  and  allowed  the  same  to  remain 
open  but  all  without  authority,  consent,  or  knowledge  of  de- 
fendants hereby  answering,  or  either  of  them";  that  said 
plaintiff,  Mrs.  Shellman,  entered  said  opera  house  without 
any  charge  therefor  and  voluntarily;  that  the  injury  suffered 
by  her  in  leaving  said  entertainment  was  caused  by  her  own 
negligence  '4n  an  effort  to  leave  said  opera  house  speedily 
and  by  an  unusual  means  and  by  stepping  out  of  the  doorway 
mentioned  in  the  complaint,  which  said  doorway  could  be 
plainly  obierved  •  •  .  and,  if  the  said  Nancy  Shellman  suf- 
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fered  the  injuries  mentioned  in  the  complaint,  they  were  the 
direct  result  of  her  negligent  and  careless  conduct  in  so 
endeavoring  to  leave  said  opera  house." 

The  findings  of  the  court  are  substantially  in  accord  with 
the  averments  of  the  complaint,  and  are  challenged  by  defend- 
ants as  not  supported  by  the  evidence.  A  diagram  was  intro- 
duced showing  the  sidewalk  elevation  along  Second  Street 
''It  shows  the  sill  elevation  and  floor  elevation  of  the  door; 
in  front  of  that  door  there  is  a  concrete  sidewalk;  it  is  two 
feet  five  inches  from  the  sidewalk  to  the  sill  of  the  door;  it  is 
nine  inches  from  the  sill  of  the  door  to  the  floor  of  the  opera 
house.  There  is  no  step  between  the  sill  and  the  sidewalk. 
The  door  is  seven  feet  four  inches  by  three  feet  four  inches. 
The  door  opens  outward  into  the  street." 

Plaintiff,  Mrs.  Shellman,  testified  as  follows:  ''I  went  to 
the  opera  house  that  evening  by  going  up  the  front  steps,  the 
wide  steps,  on  Second  Street,  and  I  went  down  into  the  lower 
floor  of  the  opera  house,  walked  around  the  wall,  down  to  the 
door.  I  walked  around  there,  there  were  no  seats  so  I  stood 
up  there  until  the  entertainment  was  over.  There  were  a 
great  many  that  did  stand  up.  There  wasn't  seats.  I  was 
standing  near  the  door,  not  a  great  ways  from  the  stage,  a 
yard  or  so  from  the  door.  The  door  was  open  all  the  time.  I 
think  people  were  going  out  there,  that  is  why  I  stepped  out. 
I  thought  they  were  going  out  there.  There  was  several  in 
between  the  door  and  myself  where  I  stood  and  that  is  why  I 
stepped  out  there.  I  thought  I  could  step  out  there.  The 
floor  in  the  opera  house  inclines  toward  the  rear.  It  seemed 
to  me  it  was  much  lower  there  as  I  went  down  the  side  of  it, 
it  seemed  so  much  lower  that  I  could  step  right  out  on  the 
sidewalk,  that  is  why  I  stepped  out.  I  thought  I  could  step 
on  to  the  sidewalk.  The  Court:  Did  you  see  the  sidewalk 
when  you  stepped  downt  A.  No,  sir.  Q.  It  was  darkt  A. 
Yes.  Q.  You  looked  out  from  a  light  room  into  the  dark 
street  t  A.  Yes,  there  was  no  light  there  as  far  as  I  could 
see,  but  I  supposed  I  could  step  right  on  to  the  sidewalk. 
Mr.  Huston :  State  whether  or  not  there  was  anything  there 
to  prevent  you  from  going  outt  A.  No,  sir;  nothing  there 
and  nobody  to  tell  me,  nobody  guarded  the  door.  Q.  The 
door  was  not  guarded  in  any  wayt  A.  No,  sir.  Q.  State 
whether  or  not  the  door  was  8t€inding  open  or  closed!  A. 
Yes,  it  was  standing  open.    The  Court:  Was  that  a  warm 
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night t  A.  Yes,  sir;  it  was  warm,  the  29th  of  May;  it  was 
very  pleasant  and  warm.  Mr.  Huston:  When  was  the  first 
time  you  noticed  the  door  was  opent  A.  It  was  open  all  the 
time,  I  think,  during  the  entertainment  Q.  Just  state  to  the 
Court  how  that  door  or  opening  looked  to  you  that  night.  A. 
Well,  it  looked  to  me  like  a  door  right  down  near  the  side- 
walk that  I  could  step  right  out  and  without  any  harm,  of 
course,  or  I  wouldn't  have  stepped  out  Mr.  Huston:  That  is 
aU." 

On  cross-examination,  she  testified  that  she  had  been  at  the 
theater  twice  before,  and  both  times  had  entered  and  left  by 
the  main  entrance  and  did  not  see  the  other  door  on  those 
occasions.  ''There  was  no  light  in  front  of  the  door  through 
which  I  stepped.  There  was  no  light  only  on  the  inside,  the 
lights  were  inside  the  house.  Q.  Had  there  been  a  light  at 
that  exit  or  doorway  through  which  you  went  the  night  you 
hurt  your  arm  would  you  have  been  able  to  see  whether  there 
was  or  was  not  a  step  there  or  would  you  have  been  able  to 
see  how  far  the  sidewalk  was  from  the  doorsillf  A.  Yes,  I 
think  I  could  have  seen  if  there  had  been  a  light  there.  Mr. 
Clark:  But  you  are  rather  emphatically  of  the  opinion  that 
there  was  no  light  there  t  A.  Yes,  sir.  Q.  You  are  a  lady 
sixty-seven  years  of  age,  you  stated  f  A.  Yes,  sir.  Q.  And 
in  stepping  through  an  exit  that  you  never  went  through  be- 
fore you  paid  some  attention  to  where  you  were  stepping,  you 
looked  before  you  as  you  walked,  didn't  you,  to  that  exitf 
A.  Why,  I  walked  to  the  door  and  just  stepped,  I  just  stepped 
through,  I  thought  it  was  right  on  to  the  sidewalk  of  course, 
or  I  wouldn't  have  stepped  through.  Q.  You  were  looking 
out  of  that  doorway  as  you  came  to  the  doorway  t  A.  Yes,  I 
was  looking  out;  I  just  started  and  went  to  that  door  and 
just  stepped  right  through  thinking  I  could  step  right  on  to 
the  sidewalk.  Q.  Did  you  pay  attention  to  where  you  were 
stepping?  A.  Yes,  sir.  Q.  Did  you  endeavor  as  you  went 
through  the  door  to  look  to  see  whether  you  were  stepping 
safely  toward  the  sidewalk  f  A.  I  had  no  thought  that  it 
wasn't  safe.'' 

Witness  Eastham  was  the  lessee's  manager  in  charge  of  the 
theater  at  the  time  of  the  accident.  He  testified  that  he  had 
the  key  to  the  door  referred  to  and  opened  it  and  left  it  open 
during  the  entertainment  He  testified:  **It  was  very  warm 
that  night,  and  it  was  very  warm  in  there  and  oppressive,  and 
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someone  came  and  asked  me  to  open  the  door,  some  one  re- 
quested me,  that  there  was  a  lot  of  ladies  there  about  to  faint 
but  who  it  was  I  don't  remember,  so  I  unlocked  the  door  but 
not  for  an  exit.  Q.  You  had  been  manager  of  the  opera 
house  for  some  timet  A.  Yes."  He  testified  that  it  was  not 
any  one  of  defendants  who  made  the  request;  that  he  had 
charge  of  the  theater  for  Henry  and  Qiesea  and  let  the  theater  ^ 
to  the  board  of  education  and  collected  the  rental  for  the 
lessees  who  had  the  theater  for  1911  and  1912.  The  lease 
bears  date  August  26,  1910,  and  was  executed  by  ''Ella  L. 
Hershey  and  Cornelia  A.  Hershey,  executrices  of  the  last  will 
and  testament  of  D.  N.  Hershey,  deceased,  the  parties  of  the 
first  part."  It  was  admitted  that  when  the  lease  was  made, 
the  defendants  Hersheys  owned  the  opera  house,  and  that  wit- 
ness Eastham  had  been  in  charge  of  the  opera  house  three 
seasons  under  other  tenants  before  the  lease  to  Henry  and 
Giesea  was  executed,  and  had  the  key  in  his  possession  all 
the  time.  He  testified  that  this  particular  door  was  used 
occasionally  **to  sweep  some  of  the  dirt  out  that  way  or  take 
something  in  that  way,  but  was  never  used  as  an  exit  or  en- 
trance"; that  while  he  had  chaise  "there  was  no  box  or  step 
loading  to  that  door  whereby  a  person  could  step  into  that 
from  the  outside";  that  he  had  no  instructions  from  the 
lessees  with  reference  to  that  door;  that  the  Hersheys  never 
gave  him  any  instructions  about  that  door;  that  it  was  locked 
that  night  before  the  witness  opened  it,  and  was  always  kept 
locked  during  entertainments;  that  he  had  been  acquainted 
with  the  building  since  its  construction  and  there  never  had 
been  any  step  placed  at  that  door,  and  that  to  make  use  of  it 
as  an  exit  or  entrance  a  step  would  have  been  necessary. 

Witness  Clary  was  asked  whether,  during  the  time  he  was 
city  marshal,  the  city  trustees  ever  gave  him  any  instructions 
in  reference  to  the  opera  house.  Over  objection,  the  court  al- 
lowed the  answer  if  "connected  with  the  defendants  in  some 
way."  Answering  yes,  the  witness  was  asked  what  the  direc- 
tions were.  "A.  Well,  the  board  ordered  me  to  notify  them 
that  they  had  to  repair  the  sidewalk,  and  fix  the  step  for  a 
kind  of  fire-escape  there."  Defendants'  counsel  moved  to 
strike  out  the  answer  as  immaterial,  irrelevant,  and  incompe- 
tent. Motion  denied.  "Mr.  Huston:  The  step  you  mention 
was  in  reference  to  this  door  at  the  opera  house  f  A.  Yes,  sir. 
Q.  In  obedience  to  these  instructions,  did  you  notify  the  de- 
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fendantA  Hershey  concerning  this  condition  f"  Over  defend- 
ants' objection,  the  court  allowed  the  answer.  **A.  I  know 
that  I  told  Mr.  Webber  and  I  don't  know  but  I  think  I  wrote 
them  a  notice.  Mr.  Huston:  To  whom  did  you  address  your 
notice t  A.  To  Mrs.  Hershey.*'  An  objection  was  allowed  to 
precede  the  answer  on  the  same  grounds  and  that  it  is  not 
the  best  evidence.  ''The  Court:  The  objection  will  be  sus- 
tained unless  it  is  connected,  but  for  the  present  it  will  be 
overruled.  Mr.  Huston :  You  mailed  this  notice  in  the  regular 
course  of  business  f  A.  Yes,  sir.  Q.  You  also  notified  Mr. 
Webber?  A.  Yes,  sir.  Q.  What  connection,  if  any,  did  Mr. 
Webber  have  with  this  opera  house  f  A.  He  was  manager. 
Q.  He  had  charge  of  itt  A.  Yes,  sir.  Q.  What,  if  anything, 
did  they  do  in  reference  to  this  notice  that  you  gave  themf 
Mr.  Gark:  Our  objection  is  going  to  this.  The  Court:  Same 
ruling.  A.  Put  a  box  there  for  a  step.  Mr.  Huston:  At  this 
same  doort  A.  Yes;  put  a  box  on  the  sidewalk  at  that  door. 
Q.  When  was  thatt  A.  That  was  after  I  told  Mr.  Webber, 
they  put  it  there  for  a  step."  He  testified  that  this  was  in 
1909  while  he  was  marshal  and  that  his  term  expired  in  1910. 
Defendants'  attorneys  moved  to  strike  out  all  the  testimony 
of  Clary  on  various  grounds :  that  no  foundation  was  laid  for 
it,  nothing  to  connect  the  Hersheys  with  the  transaction,  and 
other  grounds.  ''Mr.  Huston:  Mr.  Clary,  you  put  that  letter 
in  the  postoflSce  at  Woodland  t  A.  Sure.  Q.  Mrs.  Hershey 
Uves  in  the  city  of  Woodland  t  A.  Lives  in  Woodland.  Mr. 
Huston:  This  proof  is  offered  in  furtherance  of  our  allegation 
in  the  complaint  to  the  effect  that  the  defendants  Hershey 
had  prior  knowledge  and  actual  knowledge  of  this  door  and 
its  dangerous  condition  prior  to  the  time  of  the  accident.  The 
Court:  It  doesn't  appear  who  this  man  Webber  is.  Mr.  Hus^ 
ton :  Mr.  Clary  says  he  was  the  manager  of  the  opera  house. 
The  Court:  You  say  you  told  Mr.  Webber  thist  A.  Yes,  I 
told  him.    The  Court:  The  motion  to  strike  out  is  denied." 

Recalled  as  a  witness  for  defendants,  he  testified:  "I  know 
the  side  door  of  the  opera  house  was  never  used  as  an  exit  or 
as  an  entrance.  I  have  been  there  in  the  opera  house  at  per- 
formances. I  have  been  there  when  people  were  going  in 
and  out." 

Witness  Curson,  a  city  trustee  from  1907  to  1911,  testified 
that  Clary  was  night  watchman  up  to  the  time  he  was  ap- 
pointed marshal,  and  that  during  that  time  "the  board  gave 
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him  directions  to  enforce  some  matters  that  the  building  com- 
mittee of  the  board  was  asked  to  look  into  regarding  fire-es- 
capes, etc.,  and  the  protection  of  the  building,  and  I  think  Mr. 
Clary  was  authorized  to  notify  the  owners  of  the  building  that 
such  steps  were  necessary  for  the  protection  of  the  public  at 
large  in  regard  to  fire-escapes,  etc.'' 

Witness  Eastham  was  recalled  as  a  witness  for  defendants. 
He  testified  that  he  received  the  keys  to  the  theater  from  Mr. 
Parrell,  president  of  the  Great  Western  Theatrical  Circuit, 
and  was  employed  by  him  and  was  the  only  manager  of  the 
opera  house  from  that  time ;  that  the  Farrell  lease  was  made 
on  August  1, 1908,  and  continued  until  Henry  and  Qiesea  took 
the  theater;  that  **Mr.  Webber  had  nothing  to  do  during  that 
time  with  the  booking  of  the  shows  or  attending  to  that  opera 
house";  that  Webber  was  employed  at  one  time  as  manager, 
previous  to  Mr.  Farreirs  time.  He  testified  that  he  had 
known  the  opera  house  ever  since  it  was  built,  and  that  in 
using  it  'Hhe  entrance  and  exit  to  that  lower  auditorium  for 
performance  purposes  has  been  through  the  main  entrance 
over  at  the  south  wall." 

Defendant  Cornelia  Hershey  testified  that  she  and  her 
mother  acted  for  the  others  of  the  family  in  leasing  the 
theater ;  that  they  got  some  notice  about  fixing  the  sidewalk  in 
1912,  which  was  attended  to,  and  the  work  done,  but  that  she 
had  been  unable  to  find  among  their  papers  any  notice  sent 
them  by  Mr.  Clary  relative  to  that  side  door;  that  she  knew 
there  was  no  step  there  and  that  it  was  in  that  condition  when 
they  took  the  premises  and  when  they  leased  them  to  tenants ; 
that  no  step  was  ever  maintained  there,  and  the  door  had 
never  ''been  used  as  an  exit  or  entrance  to  the  opera  house 
down  to  the  time  of  this  accident."  She  testified  that  she 
and  her  mother,  as  executrices,  leased  the  opera  house  to  the 
Great  Western  Theatrical  Circuit,  August  1,  1908,  and  that 
Mr.  Eastham  acted  as  manager.  She  testified  that  she  never 
got  any  notice  from  Mr.  Clary  telling  them  to  put  steps  at 
that  central  side  door;  that  she  ''got  a  notice  from  Mr.  Scott 
regarding  the  fixing  of  the  sidewalk  in  1912,"  and  it  was 
done;  that  she  had  made  it  a  practice  to  keep  all  papers 
served  upon  them,  and  had  searched  the  files  but  could  find  no 
notice  from  Mr.  Clary  relative  to  that  side  door. 

We  do  not  think  there  can  be  any  doubt  of  the  lessee's  lia- 
bility.   They,  through  their  agent  and  manager,  opened  the 
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door  in  question  and  left  it  open  under  cirenmstances  such 
as  would  and  did  lead  the  plaintiff,  Mrs.  Shellman,  to  believe 
that  she  could  safely  pass  out  at  that  door.  Although  this 
door  was  not  used  or  intended  to  be  used  as  an  exit  or 
entrance,  the  tenants  are  chargeable  with  knowledge  that  in 
opening  and  leaving  it  open,  unguarded,  and  unlighted,  with 
no  step  to  aid  a  person  in  reaching  the  pavement,  the  passage 
out  by  that  door  was  dangerous  and  unsafe.  This  situation 
was  one  of  their  own  creation  for  which  upon  well-settled 
principles  they  were  liable. 

A  much  more  serious  question  arises  as  to  the  owners'  lia- 
bility. They  knew  that  this  door  had  no  step  leading  from  it 
to  the  sidewalk;  they  knew  this  when  they  leased  the  prem- 
ises to  their  codefendants,  for  it  was  in  the  same  condition  it 
had  been  in  ever  since  they  inherited  the  property  in  1903 
at  the  death  of  the  original  owner.  But  the  uncontradicted 
testimony  was  that  this  particular  door  was  not  intended  for 
use  as  an  exit  or  entrance  for  patrons  of  the  theater,  and 
had  never  been  used  for  that  purpose  in  all  the  years  of  de- 
fendants' ownership.  The  only  use  to  which  it  had  ever  been 
put  was  **only  occasionally  to  sweep  some  of  the  dirt  out  that 
way  or  to  take  something  in  that  way,  but  it  was  never  used 
as  an  exit,"  and  it  was  ** always  kept  locked."  Defendants, 
the  Hersheys,  had  never  given  any  directions  concerning  this 
door  and  personally  had  nothing  to  do  with  the  management 
of  the  theater.  Their  liability  must  spring,  if  at  all,  from 
the  single  fact  that  they  knew  the  location  of  this  door,  and 
also  knew  that  no  step  or  steps  had  been  placed  there. 

Witness  Clary's  testimony  that  he  ** mailed  notice  to  Mrs. 
Hershey,"  that  he  **  deposited  it  in  the  postoffice  at  Wood- 
land," does  not  meet  the  statutory  requirements  of  such  form 
of  service,  and  at  most  would  be  but  prima  facie  evidence 
which  was  rebutted  by  the  testimony  of  CJomelia  Hershey 
that  no  such  notice  was  received.  His  testimony  that  he 
served  the  notice  when  city  marshal  was  disproved  by  the 
record  showing  that  in  1909  when  he  said  he  served  the  notice, 
he  was  not  the  city  marshal.  He  was  night  watchman,  how- 
ever, and  he  was  no  doubt  honestly  mistaken  as  to  when  he 
became  city  marshal.  If  he  served  the  notice  in  either  capa- 
city, it  would  be  equally  effective,  but  the  proof  of  service  i« 
insulBcient. 
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As  to  his  having  notified  Webber,  this  may  be  taken 
as  established.  But  Webber  was  not  then  the  manager. 
Eastham  was  manager  under  the  then  lessee,  Farrell's  com- 
pany. But,  assuming  that  such  notice  was  given  to  the 
Hersheys  while  the  theater  was  under  lease  to  the  Farrell 
company,  it  would  have  conveyed  no  new  fact  to  the  Her- 
sheys, for  they  admit  that  there  never  had  been  a  step  placed 
at  this  door.  Their  defense  is  that  this  door  was  not  intended 
to  be  used,  and  never  was  used  for  the  convenience  of  patrons 
to  the  theater,  and  was  intended  for  the  use  of  and  used 
only  by  the  lessees  to  take  in  and  out  stage  properties,  and 
was  used  occasionally  to  sweep  dirt  through  or  to  air  the  house, 
but  never  as  an  exit  or  entrance  for  patrons  or  during  per- 
formances. 

Respondent  relies  upon  the  rule  stated  in  note  E  to  the  case 
of  Oriffin  v.  Jackson  Lighi  &  Power  Co.,  92  Am.  St.  Rep.  526 ; 
''No  person  can  create  or  maintain  a  nuisance  upon  his  prem- 
ises and  escape  liability  for  the  injury  occasioned  by  it  to 
third  persons.  Nor  can  a  lessor  so  create  a  nuisance  and  then 
escape  liability  for  the  consequences  by  leasing  the  premises 
to  a  tenant.  Prior  to  and  at  the  time  of  the  lease,  it  was  the 
duty  of  the  lessor  to  put  an  end  to  the  nuisance.  If  he  fails 
to  do  this,  and  leases  the  premises  with  the  nuisance  on  them, 
he  may  be  deemed,  and  is  deemed,  to  authorize  the  continuance 
of  the  nuisance,  and  is  therefore  liable  for  the  consequences 
of  such  continuance.  Whether,  therefore,  the  defect  be  one 
of  original  construction,  or  arises  from  a  failure  to  repair,  or 
from  the  maintenance  on  the  premises  of  any  condition  en- 
dangering the  health  or  safety  of  strangers,  whatever  its  na- 
ture, if  it  consiituie  a  nuisance,  the  lessor  will  be  responsible 
for  its  consequences  if  he  leases  the  premises  with  the  nuisance 
upon  them,  and  thus  authorizes  its  continuance."  Among 
the  cases  cited  in  support  of  the  text  is  Kalis  v.  ShattucTc,  69 
Cal.  593,  [58  Am.  Rep.  568,  11  Pac.  346]  in  which  injury 
arose  from  an  awning  falling  upon  a  person  while  passing 
under  it.  The  tenant  of  the  premises  allowed  the  awning 
to  be  used  by  sight-seers  going  upon  it,  thus  causing  it  to  fall. 
It  was  not  built  or  intended  for  such  use,  but  only  as  a  cover 
for  the  sidewalk  from  sunshine  and  rain,  and  was  properly 
constructed  for  that  purpose.  The  lessor  was  held  free  from 
liability  for  the  injury.  Said  the  court:  *'It  is  well  settled 
that  a  landlord  is  not  liable  for  such  conseqmenoesy  unless; 
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1.  The  nuisance  occasioning  the  injury  existed  at  the  time 
the  premises  were  demised;  or,  2.  The  structure  was  in  such 
condition  that  it  would  be  likely  to  become  a  nuisance,  in 
the  ordinary  and  reasonable  use  of  the  same  for  ike  purpose 
for  which  it  was  constructed  and  let  and  the  landlord  failed 
to  repair  it  (citing  cases) ;  or,  3.  The  landlord  authorized  or 
permitted  the  act  which  caused  it  to  become  a  nuisance  oc- 
casioning the  injury/'  Quoting  from  Oandy  v.  Jubher,  5 
Best  &  S.  485,  ''To  bring  liability  home  to  the  owner  the 
premises  being  let,  the  nuisance  must  be  one  which  was  in 
its  very  essence  and  nature  a  nuisance  at  the  time  of  letting, 
and  not  something  which  was  capable  of  being  thereafter  ren- 
dered a  nuisance  hy  the  tenant.  .  .  .** 

In  notes  B  and  C  (p.  524)  to  the  case  from  which  respond- 
ents extract  note  E,  supra,  in  92  Am.  St.  Rep.,  the  liability 
of  the  lessor  of  real  property  to  third  persons  is  considered. 
Note  B  points  out  the  nonliability  of  the  lessor  to  third  per- 
sons for  injuries  arising  from  a  nuisance  not  on  the  premises 
at  the  time  of  the  lease,  but  which  was  erected  or  created  by 
the  tenant  alone  without  the  license  or  consent  of  the  lessor. 
Note  C  is  as  follows:  "The  same  considerations  control  where 
the  nuisance  is  occasioned  by  a  misuse  by  the  lessee  of  the 
premises,  or  of  appliances  which  were  thereon  at  the  time  of 
the  lease.  It  is  not  sufQcient  to  render  a  lessor  liable  that  the 
premises  leased  by  him  are  capable  of  a  use  which  will  prove 
a  nuisance  to  strangers.  'If  a  landlord  demise  premises  which 
are  not  in  themseWes  a  nuisance,  but  may  or  may  not  be- 
come such,  according  to  the  manner  in  which  they  are  used 
by  the  tenant,  the  landlord  will  not  be  liable  for  a  nuisance 
created  on  the  premises  by  the  tenant.  He  is  not  responsible 
for  enabling  the  tenant  to  commit  a  nuisance  if  the  latter 
should  think  proper  to  do  so.  (Citing  cases.)  In  such  a 
case  it  may  be  said,  in  one  sense,  that  the  landlord  permitted 
the  tenant  to  create  the  nuisance,  but  not  in  such  a  sense  as 
to  render  him  liable.  (Citing  cases.)  The  landlord  will  not 
be  liable  for  the  use  of  the  premises  in  such  a  way  as  to  do 
harm,  merely  because  there  was  a  manifest  possibility  of 
their  being  u^ed  in  such  a  way,'  (Citing  cases.)  .  .  .  Where, 
therefore,  the  premises,  while  capable  of  improper  use,  may 
be  used  in  an  ordinary  manner  without  the  creation  of  a 
nuisance,  the  lessor  is  not  chargeable  with  the  improper  uses 
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of  them  by  the  tenant  which  results  in  a  nuisance/'  (Citing 
cases.) 

In  Owings  v.  Jones,  9  Md.  108,  the  court,  referring  to  Rich 
V.  Basterfidd,  4  Manning,  Granger  &  Scott,  56  Eng.  Com. 
Law,  784,  said:  ** After  a  full  review  of  all  the  cases,  and 
that  too  after  a  second  argument,  we  understand  the  court 
to  deduce,  at  least  the  two  following  principles  from  the 
numerous  adjudications  to  which  reference  is  had:  First: 
That  where  property  is  demised,  and  at  the  time  of  the  demise 
18  not  a  nuisance  and  becomes  so  only  by  the  act  of  the  tenant 
while  in  his  possession,  and  injury  happens  during  such  pos- 
session, the  owner  is  not  liable;  but  second:  that  where  the 
owner  leases  premises  which  are  a  nuisance,  or  must  in  the 
nature  of  things  become  so  by  their  user,  and  receives  rent, 
then,  whether  in  or  out  of  possession,  he  is  liable/' 

Further  reference  to  authorities  seems  unnecessary.  We 
think  it  results  from  the  principles  above  stated  that  the 
only  question  here  is:  Was  this  side  door  to  the  theater  a 
nuisance  when  the  premises  were  leased  to  defendants  Henry 
and  Giesea,  or  did  it  become  such  for  the  time  being  when  the 
tenants  used  it  for  a  purpose  other  than  that  for  which  it 
was  designed  and  had,  from  the  day  the  house  was  built, 
been  used  to  the  moment  the  present  tenant  misused  itt  We 
think  the  premises  were  not  a  nuisance  when  demised,  and 
became  so  because  of  the  manner  in  which  the  tenants  used 
them  on  the  night  of  the  accident.  It  follows  that  the  de- 
fendants, the  HersheySy  are  not  liable  for  the  injury  com- 
plained of. 

It  is  not  necessary  to  consider  any  of  the  other  alleged 
eirors. 

The  order  is  reversed  and  a  new  trial  granted  as  to  defend- 
ants, the  Hersheys. 

Burnett,  J.,  and  Hart,  7.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  4,  1916. 
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[CSt.  No.  1569,    Third  Appellate  IMstrict— October  7,  1916.] 

NANCY  SHELLMAN  et  al.,  Respondents,  v.  ELLA  L. 
HERSHEY  et  al.,  Appellants. 

NeOUOENGE — ^INJUUXS  IN  MAKING  EZIT  FROM  OpEBA  HOUSB — PLEADING 

— SumciENOY  07  COMPULINT  AGAINST  LESSEES. — In  an  action 
against  the  ownen  and  the  lessees  of  an  opera  house  to  recover 
damages  for  personal  injuries  received  by  a  patron  in  making  her 
exit  therefrom,  the  complaint  sufficiently  states  a  cause  of  action 
against  the  lessees,  where  it  is  alleged  that  they  were  the  lessees 
of  the  premises  on  the  day  of  the  accident,  and  the  nuisance  and 
the  accident  are  fully  described* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    N.  A.  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R  M.  Rosenthal,  for  Appellants. 

A.  C.  Huston,  and  H.  L.  Huston,  for  Respondents. 

CHIPMAN,  P.  J. — This  is  an  appeal  by  defendants  Heniy 
and  Qiesea  from  the  judgment  in  the  case  of  like  title.  No. 
1568,  ante,  p.  641,  [161  Pac.  132],  this  day  decided,  and  is 
here  on  the  judgment-roll  alone.  The  only  question  present<id 
arises  on  a  general  demurrer. 

The  complaint  alleged  ownership  of  the  premises  in  defend- 
ants, the  Hersheys ;  that  defendants  Henry  and  Oiesea  on  the 
day  of  the  accident  were  lessees  of  the  premises;  that  the 
premises  are  a  public  place  of  amusement  let  for  hire;  de- 
scribes what  was  claimed  to  constitute  the  nuisance  com- 
plained of ;  that  the  theater  on  the  day  mentioned  was  leased 
to  defendants  Henry  and  Oiesea;  that  said  nuisance  existed 
in  the  theater  prior  to  the  letting  to  Henry  and  Oiesea  and 
at  the  time  of  the  accident  and  describes  fully  the  accident 
and  alleges  amount  of  damages. 

We  think  a  cause  of  action  was  sufficiently  stated  against 
these  appellants.  There  was  no  special  demurrer.  The  case 
was  fully  tried  on  all  issues.  It  must  be  assumed,  in  the 
absence  of  a  bill  of  exceptions,  ''that  the  evidence  presented 
in  support  of  the  findings  was  competent  to  establish  the  faints 
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alleged,  and  was  received  at  the  trial  without  any  objection, 
and  was  suflScient  to  snstain  each  of  the  facts  found."  {Cut- 
iing  Fruit  Co.  v.  Canty,  141  Cal.  692  [syllabus],  [75  Pac, 
564].) 

The  judgment  as  to  defendants   Henry  and  Giesea  is 
afiSrmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[CIt.  No.  1527.    Third  AppeDate  District— October  10,  1W6.] 

TUOLUMNE  COUNTY  ELECTRIC  POWER  AND  LIGHT 
COMPANY  (a  Corporation),  AppeUant,  v.  CITY  OF 
SONORA  (a  Municipal  Corporation),  Respondent. 

Municipal  Oorpobation— Liabilitt  fob  Blectbioitt  fob  Stbxbt  Light- 
mo — ^Failxtbx  op  PBoop. — An  electric  light  and  power  company  en- 
gaged in  famishing  electricity  for  lighting  dwellings,  business 
places,  and  streets  of  a  municipal  corporation,  cannot  recover  in 
an  action  against  the  city  for  current  consumed  in  the  street  lights 
between  the  hours  of  7  o'clock  A.  M.  and  4:30  o'clock  P.  M.,  where 
the  complaint  alleges  that  such  current  was  furnished  at  the  in- 
stance and  request  of  the  municipality,  but  the  evidence  shows 
that  the  city  expressly  notified  the  power  company  that  it  would 
only  pay  for  electricity  furnished  between  the  hours  of  4:30  oclock 
P.  M.  and  7  o'clock  A.  M. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County,    G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  Curtin,  and  W.  H.  Mahoney,  for  Appellant 

J.  C.  Webster,  for  Respondent 

BURNETT,  J. — The  action  was  for  the  recovery  of  the 
sum  of  $2,425.37  for  electrical  energy  claimed  to  have  been 
furnished  by  plaintiff  and  consumed  by  defendant  in  the 
street  lights  of  said  city.  For  years  plaintiff,  which  is  a 
public  service  corporation  purchasing  its  electricity  from  the 
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Sierra  and  San  Francisco  Power  Company  and  then  selling 
it  to  consumers,  has  been  engaged  in  furnishing  electrical 
energy  for  lighting  dwellings,  business  places,  and  the  streets 
in  said  city  of  Sonora.  From  its  substation  along  the  side 
of  Washington  Street,  the  main  street  of  said  city,  for  more 
than  ten  years  prior  to  October  1,  1913,  the  plaintiff  had  two 
main  power  lines,  and  to  these,  other  lines  extending  along 
the  sides  of  the  other  streets  were  attached,  thus  forming  the 
system  by  which  electric  lights  were  furnished  for  houses  and 
streets.  During  these  years,  one  of  these  main  lines  from  the 
substation  carried  what  is  called  the  day  circuit  current  of 
twenty-four  hours,  the  other,  what  is  called  the  night  circuit 
current,  both  of  which  currents  were  turned  on  and  off  at 
said  substation.  The  night  circuit  was  loaded  one-half  hour 
after  sunset  and  turned  off  one-half  hour  before  sunrise — 
this  period  being  recognized  generally  as  the  standard  hours 
for  street  lighting,  and  the  day  circuit  was  left  continuously 
turned  on  so  as  to  have  twenty-four  hours  always  of  con- 
tinuous service  on  that  line.  More  than  ten  years  prior  to 
October  1,  1913,  the  trustees  of  said  city,  for  the  purpose  of 
lighting  the  streets,  caused  wires  from  the  center  of  the  street 
to  be  connected  with  plaintiff's  night  service  main  line,  an 
incandescent  light  being  attached  to  the  end  of  each  of  these 
wires.  The  light  was  anchored  on  the  opposite  side  of  the 
street  so  that  each  light  would  be  suspended  over  the  middle 
of  the  street  at  a  given  height.  By  this  method,  most  of  the 
streets  were  lighted  during  this  period  of  time,  and  all  street 
lights  were  connected  with  and  received  current  from  plain- 
tiff's night  circuit  line.  During  this  period  the  city  of  Sonora 
owned  all  of  the  wires  extending  from  plaintiff's  main  night 
service  line  into  the  streets,  and  also  owned  all  bracket  street 
lamps.  When  the  street  lighting  system  was  constructed,  no 
automatic  switches  or  devises  of  any  kind  were  connected 
therewith  or  constructed  thereon,  so  as  to  turn  on  or  off  in- 
dependent of  other  consumers'  hours,  any  of  the  street  lights, 
the  entire  street  lighting  system  being  regulated  as  to  that 
by  a  switch  at  said  substation,  controlled  and  operated  by 
the  Sierra  and  San  Francisco  Power  Company.  As  the  elec- 
tric current  flowed  through  the  said  main  night  circuit  line, 
it  ran  out  into  the  street  lamps  and  bracket  lamps,  and  thus 
the  streets  were  lighted. 
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With  knowledge  of  these  facts  and  without  any  previous 
notice  to  plaintiff,  the  trustees  of  Sonora  on  September  15, 
1913,  adopted  and  passed  to  print,  to  take  effect  on  October  1, 
1913,  the  ordinance  in  controversy  here,  which  appears  in 
full  in  the  transcript.  The  title  of  said  ordinance  is:  ''An 
ordinance  fixing  the  rate  which  may  be  charged  and  collected 
by  any  person,  firm,  or  corporation  furnishing,  distributing, 
or  delivering  electric  current  for  lighting,  heating,  power  and 
other  purposes  to  the  inhabitants  of  the  city  of  Sonora,  Cali- 
fornia; providing  for  the  installation  of  meters  and  regulating 
the  installation  of  electric  current  and  prices  to  be  charged 
for  labor  and  supplies  therefor,  and  fixing  a  penalty  for  the 
violation  of  any  of  the  provisions  of  the  ordinance."  Sec- 
tion 11  provided:  ''Electric  current  furnished  or  distributed 
to  consumers  in  the  city  of  Sonora,  except  for  street  lights, 
shall  be  an  all  day  and  all  night  service  and  shall  be  furnished 
every  day  for  twenty-four  hours  each  day,  and  electric  cur- 
rent furnished  for  street  lighting  shall  be  from  4:30  P.  M. 
of  each  and  every  day  to  7  o'clock  A.  M.  of  the  following 
morning."  This  section,  it  may  be  said,  was  amended  on  the 
18th  of  June,  1914,  so  as  to  read:  "Electric  current  furnished 
or  distributed  to  consumers  in  the  City  of  Sonora,  except 
for  street  lights,  shall  be  an  all  day  and  all  night  service  and 
shall  be  furnished  every  day  for  twenty-four  hours  each  day, 
and  electric  current  furnished  for  street  lighting  shall  be 
from  one-half  hour  after  sunset  to  one  hour  before  sunrise 
each  night." 

When  plaintiff  saw  the  publication  of  this  ordinance  of 
September  15th,  it  addressed  the  following  letter  to  said  trus- 
tees: 

"Sonora,  Cal.,  Sept.  25, 1913. 
"To  the  Trustees  of  the  City  of  Sonora, 

"Sonora,  California. 
"Gentlemen: 

"The  Tuolumne  County  Electric  Power  and  Light  Company 
on  and  after  October  1,  1913,  will  furnish  twenty-four  hour 
service  to  all  it's  customers  as  required  by  Ordinance  No.  63 
of  the  City  of  Sonora  and  in  order  to  so  do  it  will  be  neces- 
sary to  leave  for  said  twenty-four  hours,  power  on  what  is 
now  our  night  circuit.  As  all  the  street  lighting  apparatus 
for  lighting  the  city  streets  is  the  property  of  the  City,  it 
will  be  necessary  for  the  Trustees  of  said  City  to  turn  off 
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the  street  lights  between  seven  A.  M.  and  four  thirty  P.  M. 
each  day  otherwise  the  power  thus  used  between  said  houn 
will  be  charged  for  as  provided  in  said  ordinance. 

''The  obligation  of  this  Company  ceases  when  it  fumishet 
power  to  the  city's  connection.  .  .  /' 

The  street  lights  were  not  turned  off,  and  the  city  of  Sonora 
enjoyed  the  unique  and  illuminating  experience  of  street 
lamps  burning  day  and  night.  In  passing,  it  may  not  be 
amiss  to  venture  the  conjecture  that  strangers  must  have  re- 
garded with  some  degree  of  astonishment,  if  not  of  admira- 
tion, the  spectacle  of  prodigality  thereby  exhibited. 

Plaintiff  presented  its  bill  for  the  whole  amount  of  electrio 
energy  consumed  by  said  lights,  and  it  was  allowed  for  the 
said  hours  so  contemplated  by  said  section  11.  Plaintiff  de- 
clined to  accept  such  payment  in  full  and  hence  the  suit. 

Appellant  contends  in  the  first  place  that  ''the  duty  of  such 
a  corporation  is  fully  performed  when  it  has  brought  its  com- 
modity safely  and  conveniently  to  the  door  of  the  consumer. 
Within  that  door  the  company  is  not  by  law  obliged  and  may 
not  by  law  be  compelled  to  go  for  any  purpose  foreign  to  the 
public  service  it  is  called  upon  to  render,  and  that  the  pur- 
pose here  contemplated  is  foreign  is  abundantly  established.'' 
(Ex  parte  Goodrich,  160  Cal.  418,  [Ann.  Cas.  1913A,  56,  117 
Pac.  451,  456].) 

It  is  argued  that  if  the  light  company  desired  to  raise  or 
lower  the  lights  from  their  present  height  across  the  street, 
it  would  have  no  right  or  power  to  do  so  because  the  lights 
and  wiring  connected  with  the  same  belong  to  the  city.  So  if 
the  company  desired  to  put  a  longer  wire  from  its  main  wire 
to  the  street  lamps,  it  would  have  no  right  to  do  so  for  the 
same  reason.  It  would  also  have  no  right  to  put  new  lamps 
on  the  streets  in  place  of  the  old  ones,  or  in  any  manner  to 
interfere  with  the  city's  street  lamps.  These  circxunstances 
are  mentioned  to  illustrate  appellant's  contention  that  it  has 
done  its  full  duty  when  it  turns  on  its  electrical  energy  in 
the  main  lines  to  which  the  city  street  lamps  are  connected, 
and  that  then  it  "has  brought  its  commodity  safely  and  con- 
veniently to  the  door  of  the  consumer  and  beyond  that  the 
company  is  not  by  law  obliged  and  may  not  be  by  law  com- 
pelled to  go." 

Again  it  is  claimed  that  since  the  city  of  Sonora  is  a  con- 
sumer of  electrical  energy,  the  same  rule  of  law  will  control 
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it  as  would  control  a  private  individual,  and  herein  is  cited 
Davoust  V,  City  of  Alameda,  149  Cal.  70,  [9  Ann.  Cas.  847, 
5  L.  B.  A.  (N.  S.)  536,  84  Pac.  761],  wherein  is  quoted  the 
following  from  Tauchard  v.  Touchard,  5  Cal.  307:  *'A  cor- 
poration by  the  civil  and  common  law,  is  a  person,  an  artificial 
person;  and  although  a  municipal  corporation  has  delegated 
to  it  certain  powers  of  government  it  is  only  in  reference  to 
those  delegated  powers  that  it  will  be  regarded  as  a  govern- 
ment. In  reference  to  all  other  of  its  transactions,  such  as 
affects  its  ownership  of  property  in  bu3dng,  selling,  or  grant- 
ing, and  in  reference  to  all  matters  of  contract,  it  must  be 
looked  upon  and  treated  as  a  private  person,  and  its  contract 
construed  in  the  same  manner  and  with  like  effect  as  those 
of  natural  persons.'' 

Lastly,  it  is  claimed  that  when  the  '^  company  loaded  its 
electrical  energy  in  its  main  night  service  line  for  the  twenty- 
four  hours  required  and  to  which  line  the  city  more  than  ten 
years  ago,  attached  its  streets  lamp  wires,"  it  had  done  all 
that  could  be  required  of  it  and  tiien  it  ''became  the  duty 
of  the  city  to  take  care  that  it  used  only  so  much  of  that 
commodity  as  it  required  for  street  lighting  purposes  and 
not  permit  any  that  had  entered  its  doors  to  go  to  waste 
and  to  prevent  any  waste,  if  it  was  necessary,  to  attach  or 
furnish  any  appliance  to  turn  on  or  off  the  'commodity' 
when  not  required."  It  is  insisted  that  the  duty  to  so  at- 
tach and  furnish  said  appliance  devolved  upon  the  city  and 
not  upon  the  company.  As  authority  for  this  proposition, 
attention  is  directed  to  Hunt  v.  Marianna  Electric  Co.,  114 
Ark.  498,  [L.  R.  A.  1915B,  897,  170  S.  W.  96],  wherein  it 
appears  that  said  company  for  several  years  had  been  operat- 
ing a  system  or  plant  in  which  the  generator  of  electricity 
produced  what  is  known  as  "133-cycle  current  of  electricity," 
and  plaintiffs  had  installed  motors  and  machines  for  conduct- 
ing their  business  adapted  to  this  cycle  system ;  that  the  said 
company  was  proceeding  to  change  the  kind  and  character 
of  machinery  operated  by  them  into  what  is  termed  a  "60- 
cyde  system,"  so  that  it  would  not  operate  the  motors  used 
by  plaintiffs  and  the  citizens  generally,  and  that  the  company 
was  demanding  of  the  users  of  its  electricity  that  they  bear 
the  expense  of  the  readjustment  and  repairs  to  their  various 
motors  so  that  they  could  be  operated.    It  appears  further 


Digitized  by  VjOOQ IC 


660    TuoLUMNB  County  btc,  Co.  v,  Sonoba.    [31  Cal.  App. 

that  plaintiffe  had  demanded  of  the  company  to  readjust 
said  motors  for  said  purpose,  to  the  end  that  the  company 
might  carry  out  its  contract  and  agreement  with  them  and 
the  public  to  properly  serve  electricity,  but  that  the  com- 
pany refused  to  do  so  and  was  proceeding  to  change  its 
system  to  the  great  injury  of  plaintiffs.  It  was  held  that 
the  company  was  not  bound  at  its  own  expense  to  alter  the 
consumers'  fixtures  so  that  they  would  be  adapted  to  the  use 
of  the  new  current,  even  though  many  of  the  fixtures  had 
been  bought  from  the  company  and  were  suitable  only  for 
the  current  formerly  furnished,  it  appearing  that  the  change 
was  not  made  capriciously.  The  court  said:  ''In  our  judg- 
ment, it  not  having  been  alleged  that  the  change  was  need- 
lessly or  capriciously  made,  we  think  this  expense  should  be 
borne  by  the  plaintiffs.  Otherwise,  having  become  a  part 
of  the  operating  expense  of  the  company,  this  would  be  an 
item  to  be  considered  in  fixing  the  rates  to  be  charged  all 
consumers  of  electricity,  and  would  be  an  expense  to  be  borne 
at  least  by  the  public  generally,  rather  than  by  those  owners 
who  were  required  to  supply  themselves  with  new  appliances." 

It  is  contended  that  the  rule  applies  with  stronger  force 
here  for  the  reason  that  plaintiff  did  not  change  its  system 
"of  its  own  volition  from  night  service  to  day  service  of 
twenty-four  hours.  The  light  company  here  was  compelled 
to  turn  in  twenty-four  hours  of  load  on  what  it  theretofore 
had  only  loaded  from  one-half  hour  after  sunsent  to  one-half 
hour  before  sunrise,  and  if  it  failed  to  do  so  it  was  guilty 
of  misdemeanor  and  subject  to  a  fine,"  and  the  claim  is  that 
the  trustees  knew  that  if  they  did  not  put  in  some  device  to 
turn  off  the  current,  the  lights  would  burn  for  twenty-four 
hours,  and  hence  arises  the  responsibility  of  the  city  for  the 
whole  amount  consumed. 

It  is  also  claimed  that  from  the  showing  made  the  inference 
must  be  drawn  that  the  whole  amount  was  furnished  upon 
the  demand  and  at  the  instance  and  request  of  defendant  city. 
In  this  connection,  some  authorities  are  cited,  among  them 
Babbitt  v.  Chicago  cfe  A.  Ry.  Co.,  149  Mo.  App.  449,  fl30 
S.  W.  367] ;  Abbott's  Trial  Evidence,  358,  and  San  Francisco 
Oas  Co.  V.  8an  Francisco,  9  Cal.  453.  In  the  first,  it  is  said: 
"It  has  been  held  that  the  specific  word  'demand'  need  not 
be  used  in  making  such  a  request,  but  it  is  sufficient  if  any 
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words  are  used  which  are  nnderstood  by  both  parties  to  be 
a  demand.  Furthermore,  it  has  been  held  that  the  existence 
of  a  demand  may  be  shown  by  circumstantial  evidence,  or 
may  be  inferred  from  the  acts  and  declarations  of  the  parties 
as  proven  by  direct  evidence." 

In  the  second,  it  is  declared:  ''In  general,  there  must  be 
evidence  that  the  defendant  requested  plaintiff  to  render  the 
service,  or  assented  to  receiving  their  benefit,  under  cir- 
cumstances negativing  any  presumption  that  they  would  be 
gratuitous.  The  evidence  usually  consists  in:  First,  an  ex- 
press request  precedent  to  the  service;  or  second,  circum- 
stances justifying  the  inference  that  plaintiff  in  rendering 
the  services  expected  to  be  paid,  and  defendants  supposed  or 
had  reason  to  suppose  and  ought  to  have  supposed  that  he 
was  expecting  pay,  and  still  allowed  him  to  go  on  in  the  ser- 
vice without  doing  anything  to  disabuse  him  of  this  expecta- 
tion; or,  third,  proof  of  benefit  received,  not  on  an  agree- 
ment that  it  was  gratuitous  and  followed  by  an  express 
promise  to  pay.'* 

In  the  San  Francisco  Gas  Co.  ease,  it  is  held  that  "under 
some  circumstances  a  municipal  corporation  may  become  liable 
by  implication.  The  obligation  to  do  justice  rests  equally 
upon  it  as  upon  an  individual.  It  cannot  avail  itself  of  the 
property  or  labor  of  a  party  and  screen  itself  from  respon- 
sibility under  the  plea  that  it  never  passed  an  ordinance  on 
the  subject.  As  against  individuals,  the  law  implies  a  promise 
to  pay  in  such  cases,  and  the  implication  extends  equally 
against  corporations." 

Thus  far  it  would  seem  that  the  case  for  appellant  is  very 
persuasive,  as  it  appears  that  it  furnished  the  electric  energy, 
and  that  it  was  used  by  respondent,  and  the  implication 
would  arise  that  it  was  furnished  at  the  instance  and  request 
of  said  respondent  although  attention  is  called  to  no  direct 
evidence  to  that  effect. 

Another  feature,  however,  is  injected  into  the  situation 
through  the  action  taken  by  the  council  when  it  received  the 
said  written  notification  from  appellant  that  it  would  furnish 
electricity  for  the  entire  twenty-four  hours  and  hold  respon- 
dent liable  for  it  To  that  communication  the  city  replied 
as  follows: 
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"Sonora,  Cal.,  Sept  27,  1913. 
**  Tuolumne  Co.  Elec.  Power  &  Lt,  Co., 

''Sonora,  California. 
"Gentlemen: 

'*In  reply  to  your  communication  of  tlie  25tli  inst  the 
Board  of  Trustees  of  the  City  of  Sonora  desire  to  inform  yon 
that  the  ordinance  of  the  City  of  Sonora,  being  Ordinance 
No.  63,  requires  any  person,  firm  or  corporation  supplying 
electric  current  for  consumption  in  the  City  of  Sonora  for 
itreet  lighting  only  from  4:30  o'clock  P.  M.  to  7  o'clock  A.  M. 
the  following  morning,  and  it  requires  any  person,  firm  or 
corporation  engaged  in  that  business  in  the  City  of  Sonora 
to  80  furnish  electric  current  for  the  purpose  of  lighting  the 
streets,  and  it  prohibits  any  charge  to  be  made  for  any  elec- 
tricity furnished  in  excess  of  the  amount  required.  See  Sec- 
tion 4  of  said  ordinance.  The  obligation  of  such  company 
is  to  furnish  and  supply  electricity  in  the  manner  required 
by  the  ordinance  and  at  the  times  required  and  its  obligation 
does  not  cease  merely  when  it  furnishes  power  to  the  City's 
connection.  The  City  tvUl  pay  for  electricity  furnished  at 
the  time  and  in  the  manner  provided  for  in  said  ordinance  and 
not  otherwise,  as  long  as  said  ordina^nce  remmns  in  effect. 
Any  electric  cwrrent  furnished  other  than  that  required  by 
ordinance,  unless  specifically  requested  hy  proper  authorities, 
will  not  he  paid  for  hy  the  City  of  Sonora,  hut  must  he  fur- 
nished, if  at  all,  without  charge  to  the  City  of  Sonora. 

"The  lighting  company  is  required  to  equip  its  system  to 
comply  with  the  requirements  of  the  ordinance.  The  City 
does  not  want  street  lights  at  other  times  than  required  by 
the  ordinance  and  is  not  required  to  turn  off  the  lights." 

The  foundation  of  appellant's  cause  of  action  is  thus  swept 
away.  The  theory  to  which  appellant's  claim  is  anchored 
embodied  in  the  allegations  of  the  complaint  is  that  the  elec- 
tricity was  furnished  at  the  instance  and  request  of  respon- 
dent, and  to  prove  this,  there  must  be  some  evidence  either 
direct  or  circumstantial  that  defendant  "requested  plaintiiL 
to  perform  the  services  or  assented  to  receiving  their  benefit 
under  circumstances  negativing  any  presumption  that  they 
were  to  be  gratuitous."  In  other  words,  the  party  to  be 
charged  must  either  directly  authorize  the  services,  or  by  his 
declarations  or  silence  he  must  acquiesce  in  the  action  of  the 
one  performing  and  avail  himself  of  the  services  performed. 
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Here  there  was  neither  express  promise  nor  acquiescence,  nor 
was  there  conduct  by  silence  or  otherwise  on  the  part  of  the 
city  that  would  justify  any  expectation  that  the  city  would 
pay  for  the  additional  service  that  was  not  demanded  in 
said  ordinance.  To  the  contrary,  the  city,  by  the  terms  of 
said  ordinance,  requested  and  demanded  that  the  energy  be 
furnished  for  street  lighting  during  certain  hours  only,  but 
it  went  still  further  and  notified  appellant  by  letter  that  it 
did  not  want  any  longer  service,  that  it  had  no  use  for  it, 
and  that  if  it  was  furnished,  it  would  not  pay  for  it,  but 
it  must  be  furnished  gratuitously.  If,  in  the  face  of  this 
repudiation  of  any  contractual  relation  as  to  the  extra  elec- 
tricity, the  company  persisted  in  allowing  the  current  to 
flow  into  the  city's  lines  during  the  entire  twenty-four  hours, 
it  certainly  cannot  daim  that  it  was  done  ''at  the  instance  and 
request"  of  respondent. 

No  case  cited  by  appellant  is  parallel  to  this  in  this  essen- 
tial feature.  As  we  have  already  intimated,  if  the  city  had 
used  said  electric  energy  and  remained  silent  as  to  remunera- 
tion, an  altogether  different  situation  would  be  presented. 
In  such  case,  the  law  as  well  as  principles  of  equitable  deal- 
ings would  create  the  implication  that  the  service  was  per- 
formed at  the  instance  and  request  of  the  city.  Assuredly 
it  is  not  true,  as  alleged  in  the  complaint,  that  ''plaintiff 
herein  at  the  special  instance  and  request  of  defendant  has 
furnished  and  delivered  electrical  energy"  during  the  entire 
period. 

Again,  it  cannot  be  said  in  any  proper  sense  that  said  elec- 
trical energy  was  used  by  the  city  during  the  additional  hours 
already  referred  to.  It  answered  no  municipal  purpose.  It 
was  well  known  that  the  city  desired  the  electricity  for  light- 
ing the  streets,  and  there  was,  of  course,  no  such  need  during 
the  daytime.  Instead  of  being  used  during  said  hours,  it  was 
simply  allowed  to  go  to  waste.  It  was  of  no  benefit  whatever 
to  the  city  and  it  is  true,  as  found  by  the  court,  "that  the 
defendant  has  never  at  any  time  mentioned  in  plaintiff's  com- 
plaint had  any  use  whatever  for  electricity  for  lighting  its 
streets  in  the  daytime  and  never  at  any  of  said  times  pur- 
chased or  procured  and  accepted  electricity  from  plaintiff 
for  such  use,  and  plaintiff  has  never  at  any  of  said  times,  at 
defendant's  request,  furnished  or  delivered  any  electric 
energy  for  street  lights  in  the  daytime." 
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It  is  true  that  until  the  said  ordinance  was  amended,  the 
city  demanded  electricity  for  a  portion  of  the  day,  but  there 
is  no  controversy  as  to  that. 

It  seems  clear  that  the  plaintiff  utterly  failed  to  make  out 
its  case  as  presented  by  its  complaint.  As  far  as  this  action 
is  concerned,  it  seems  immaterial  as  to  whose  duty  it  was  to 
furnish  appliances  to  prevent  the  waste  of  electrical  energy. 
If  appellant  is  right  in  its  contention  that  such  burden  should 
be  borne  by  the  city,  then  probably  an  action  for  damages 
would  lie  for  its  failure  to  prevent  the  waste,  but  in  view  of 
the  undisputed  showing  we  do  not  see  how  it  can  be  held  that 
an  action  on  contract  can  be  maintained  by  plaintiff. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  7,  1916. 


[GIt.  No.  2180.    Seeond  Appellate  District.— Oetober  12,  1916.] 

LOUISE  B.  DAHNE,  Petitioner,  v.  SUPERIOR  COURT  OP 
THE  COUNTY  OF  SAN  DIEGO,  Respondent. 

BivoBOS— Apfucation  fob  Counsel  Febs  and  Costs— Alleged  Non- 

BESmSNGE   OF  WiFB— RiOHT  TO   PBIOB  HeASINO  OF  APFUCATION. — 

A  wife  who  is  without  means  to  prosecute  an  action  for  divorce  ii 
entitled  to  have  an  application  made  by  her  for  attorney's  fees, 
court  costs,  and  alimony  pendente  lite  heard  and  determined  in  ad- 
Tance  of  the  question  raised  by  the  defendant  as  to  her  alleged 
nonresidence,  and  consequent  lack  of  juiisdiction  of  the  court. 
Id. — ^Residence  in  Divorob  Actions — Construction  of  Section  12S, 
Civil  Code. — Section  128  of  the  Civil  Code  relative  to  residence  of 
the  plaintiff  in  actions  for  divorce  does  not  impose  any  limitation 
on  the  jurisdiction  of  the  superior  court  in  such  actions,  but  simply 
prescribes  certain  facts  essential  to  the  making  out  of  a  case  war- 
ranting a  divorce,  and  allegations  in  regard  to  residence  stand  upon 
the  same  footing  as  any  other  allegation  of  facts  showing  the  right 
to  a  divorce. 
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APPLICATION  for  a  Writ  of  Mandate  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  compel  the  Superior  Court  to  hear  and  determine  an 
application  for  counsel  fees,  court  costs,  and  alimony  pendente 
lite  in  an  action  for  divorce. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  C.  Kempley,  and  Holcomb  &  Kempley,  for  Petitioner. 

W.  JeflPerson  Davis,  for  Respondent 

JAMES,  J. — Petition  for  mandate  to  compel  the  superior 
court  of  the  county  of  San  Diego  to  hear  and  determine  the 
application  of  Louise  B.  Dahne  made  for  the  purpose  of 
securing  to  her  in  a  divorce  action  against  Eugenie  Dahne 
an  allowance  to  cover  attorney's  fees,  court  costs,  and  alimony 
pendente  lite.  This  petitioner  filed  her  complaint  in  due  form 
in  the  superior  court,  alleging,  among  other  things,  that  she 
had  resided  in  the  state  for  one  year  and  in  the  county  of  San 
Diego  for  ninety  days  next  preceding  the  commencement  of 
her  action ;  and  further  set  forth  that  she  was  without  means 
or  money  with  which  to  prosecute  the  action.  The  complaint 
was  duly  verified.  The  matter  of  her  application  for  the  al- 
lowance referred  to  first  coming  on  to  be  heard,  the  defendant 
filed  a  demurrer,  alleging  among  other  grounds  that  the  court 
had  no  jurisdiction  over  his  person.  He  also  made  a  motion 
to  quash  the  service  of  summons  and  dismiss  the  action  on  the 
ground  that  he  was  not  a  resident  of  the  state  of  California, 
but  was  a  resident  of  Brazil,  and  that  he  was  in  the  state  of 
California  for  a  temporary  purpose  as  representative  of  the 
department  of  agriculture,  industry,  and  commerce  of  the 
government  of  Brazil.  The  argument  is  made  that  the 
domicile  of  the  husband  is  in  law  the  domicile  of  the  wife, 
and  that  as  the  defendant  was  a  Brazilian  subject  and  had 
no  intention  of  remaining  permanently  in  the  state,  the  wife 
could  claim  no  residence  here  suflScient  to  entitle  her  to  bring 
an  action  for  divorce.  We  do  not  understand  the  law  to  be 
that  a  citizen  of  a  foreign  country  may  not,  even  under  the 
alleged  facts  asserted  by  petitioner's  husband,  be  deemed  in 
a  divorce  action  to  have  acquired  such  residence  as  the  code 
(Civ.  Code,  sec.  128)  requires.    But  that  is  a  matter  which 
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need  not  here  be  considered.  Counsel  for  the  defendant  in- 
sisted upon  the  right  to  have  the  question  of  the  plaintiff's 
residence  determined  in  advance  of  the  hearing  on  the  appli- 
cation for  an  allowance  of  attorney's  fees  and  costs,  and  in 
this  contention  he  was  sustained  by  the  trial  judge  who,  as 
appears  from  the  petition  and  return  herein,  has  refused  to 
consider  the  motion  for  such  allowances.  On  the  other  hand, 
the  court  proposes  to  proceed  in  advance  of  the  trial  of  the 
case  to  a  hearing  of  the  motion  to  dismiss  the  suit  and  to 
determine  the  truth  of  the  allegation  of  plaintiff's  complaint 
that  she  has  been  a  resident  of  the  state  of  California  for  a 
period  of  one  year  and  of  the  county  of  San  Diego  for  a 
period  of  ninety  days  next  preceding  the  commencement  of 
her  action.  The  question  presented  is  as  to  whether  the 
plaintiff,  this  petitioner,  in  view  of  her  verified  assertion  that 
she  is  without  means  to  live  or  prosecute  the  action,  is  en- 
titled to  have  her  application  heard  in  advance  of  the  trial 
of  the  main  issues.  As  appears  from  the  petition,  the  trial 
judge  is  of  the  opinion  that  the  question  of  the  plaintiff's 
residence,  where  challenged,  must  be  first  established  before 
any  jurisdiction  rests  in  the  court  to  make  to  her  any  allow- 
ance provided  to  be  made  under  the  provisions  of  the  Civil 
Code.  We  cannot  agree  with  the  view  taken  by  the  learned 
trial  judge  on  that  proposition.  In  the  case  of  Estate  of 
McNexL,  155  Cal.  333,  [100  Pac.  1086],  it  is  said:  "Section 
128  of  the  Civil  Code,  relative  to  residence  of  the  plaintiff, 
does  not  impose  any  limitation  on  the  jurisdiction  of  the 
superior  court  in  the  matter  of  divorces,  but  simply  prescribes 
certain  facts  essential  to  the  making  out  of  a  case  warranting 
a  divorce,  and  allegations  in  regard  to  residence  stand  upon 
the  same  footing  as  any  other  allegation  of  facts  showing  the 
right  to  a  divorce."  Admitting,  as  we  must  for  the  purpose 
of  this  motion,  that  the  petitioner  is  without  means  to  prose- 
cute her  divorce  action,  is  to  admit  that  she  is  without  means 
of  meeting  the  objection  raised  by  the  defendant  as  to  one 
of  the  material  issues  in  the  case.  That  issue  is  to  be  treated 
as  any  other  issue  of  fact,  and  the  wife  should  in  a  proper 
case  be  furnished  with  funds  by  her  husband  in  order  that 
she  may  employ  counsel  and  produce  such  evidence  as  may 
be  available  to  her.  To  say  that  she  is  entitled  to  have  her 
motion  for  a  preliminary  allowance  heard  by  the  court  before 
being  required  to  meet  the  defendant  on  issues  regularly 
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proposed  by  the  complaint  is  not  to  say  that  the  court  must 
make  such  allowance,  for  that  is  a  matter  which  the  discretion 
of  the  trial  judge  will  regulate  altogether  upon  the  hearing 
of  the  motion.  But  it  appears  dear  to  us  that  the  petitioner 
18  entitled  to  have  her  application  considered  in  advance  of 
the  determination  of  any  question  of  residence  which  the 
defendant  has  sought  to  interpose  in  advance  of  the  trial. 

Peremptory  writ  of  mandate  is  ordered  to  Ce  issued,  requir- 
ing respondent  superior  court  to  proceed  in  accordance  with 
the  conclusions  expressed  in  this  opinion;  petitioner  to  have 
her  costs. 

Conrey,  P.  J.,  and  Shaw,  !T.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  11,  1916. 


[Ot.  No.  18S9.    Seeond  AppeDate  D]fltriet.^Oetol)er  12,  1916.] 

LUVISA  DBLLABINGA,  Appellant,  v.  B.  T.  HOOKER 
et  al..  Respondents. 

DisinssAL  OF  Action — Obdek  Setting  Aside — ^Appeal — Aftibmanoe  of 
Obdeb. — Upon  an  appeal  taken  from  an  order  setting  aside  an 
order  dismissing  an  action  entered  npon  the  written  request  of  the 
attorneys  for  the  plaintiff,  the  order  appealed  from  must  be  af- 
firmed, where  the  record  shows  that  the  defendant  prior  to  the 
order  of  dismissal  had  filed  an  answer  asking  for  affirmative  relief, 
and  no  stipulation  authorizing  the  dismissal  is  furnished. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kern 
County  setting  aside  an  order  dismissing  an  action.  Paul  W. 
Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Eaye,  Rowen  Irwin,  and  Emmons  &  Hudson,  for 
Appellant 

John  F.  Poole,  for  Respondents. 
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JAMES,  J. — This  appeal  was  taken  from  an  order  of  the 
superior  court  made  on  the  motion  of  defendant  E.  T.  Hooker. 
This  order  directed  that  an  order  of  dismissal  of  the  action 
theretofore  entered  upon  the  written  request  of  the  attorneys 
for  the  plaintiff,  be  set  aside.  The  action  was  to  quiet  titie 
and  defendant  Hooker  had  answered  prior  to  the  request 
made  for  the  dismissal  of  the  action,  in  which  answer  he  set 
up  ownership  in  the  property  in  controversy  and  asked  for 
an  adjudication  to  be  made  in  his  favor.  A  derk's  transcript 
was  prepared  under  the  alternative  method  of  appeal,  and 
that  is  the  only  document  which  has  been  filed  in  this  court. 
At  the  time  set  for  oral  ar^ment,  no  counsel  for  appellant 
appeared,  and  counsel  for  respondent  being  present  stated 
that  the  controversy  had  been  settled  and  that  only  moot 
questions  were  therefore  now  involved.  However,  the  appel- 
lant, upon  being  advised  of  the  suggestion  made,  has  failed 
to  furnish  any  stipulation  upon  which  to  authorize  the  court 
to  enter  an  order  of  dismissal.  We  are  left  without  any 
argument  offered  by  the  appellant  to  sustain  the  appeal  taken. 
An  examination  of  the  record  discloses  to  our  minds  no  reason 
why  the  order  of  the  court  should  be  disturbed. 

The  order  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  X,  concurred. 


[GiT.  No.  2044.    Second  AppeUate  District.--Oetob6r  12,  1916.] 

EOY  KIRKPATRICK  et  al.,  Petitioners,  v.  INDUSTRIAL 
ACCIDENT  COMMISSION  et  al.,  Respondents; 
JAMES  McLEOD,  Applicant 

WOBKHSN'S  GOMPXNSATION  ACfT  —  DXATH  07  ElCPLOYEl  07  TEAMIKO 
OOHPANT — HiBINO  OUT  07  TXAIC  AND  EhFLOYEX  TO  THIBO  PaETT — 

LiABiUTT  OF  Employes. — ^Under  the  terms  of  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act,  a  person  engaged  in  the  busi- 
ness of  contract  teaming  and  hauling  is  liable  to  the  dependent 
parents  of  an  employee  for  his  accidental  death  while  engaged  in 
hauling  lumber  for  a  lumber  company,  where  he,  in  pursuance  of 
a  request  made  to  his  employer  by  the  lumber  company  for  a  team 
and  driver,  was  directed  by  his  employer  to  perform  such  work* 
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Id.— MsANiNa  OF  T1EM8  '^MPLOTXE*'  AMD  **Emplotii."— The  Work- 
men's CompeiiBatioxiy  Iiuaraiiee  and  Safety  Act,  in  lectibns  13  and 
14  thereof,  fumiihes  its  own  definition  of  the  terms  "employer" 
and  "employee."  The  former  term  includes  every  person  who  has 
any  person  in  service  under  any  contract  of  hire,  express  or  implied, 
and  the  latter  term  indudet  every  person  thus  in  the  service  of  such 
employer. 

Id.— ^COUPBNSATION  TO  DePXNDBNTS   of  KiUJQ)   EMPLOTESS — CONSTITU- 

TXONALITT  OF  AcT. — The  provisions  of  the  Workmen's  Compensation 
Act  authorizing  the  payment  of  compensation  to  dependents  of 
employees  whose  death  has  resulted  from  injuries  received  in  the 
eourse  of  their  employment,  are  constitutional. 

APPLICATION  for  a  Writ  of  Eeview,  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict, to  review  an  order  made  by  the  Industrial  Accident 
Commission  awarding  compensation  for  death. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hickcox  &  Crenshaw,  for  Petitioners. 

Christopher  M.  Bradley,  for  Respondents. 

CONRET,  P.  J. — ^A  writ  was  issued  in  this  proceeding  to 
review  an  order  of  the  Industrial  Accident  Commission 
whereby  it  awarded  to  the  dependent  parents  of  one  Jay 
McLeod  compensation  for  his  accidental  death  while  in  the 
employ  of  Roy  Eirkpatrick,  defendant  in  that  case  and  one 
of  the  petitioners  herein.  Jay  McLeod  was  regularly  em- 
ployed by  Eirkpatrick  as  a  driver  and  teamster  in  connection 
with  Eirkpatrick 's  business,  which  was  that  of  contract  team- 
ing and  hauling.  On  that  day  the  Blinn  Lumber  Company 
requested  the  Pasadena  Transfer  Company  to  furnish  a  team 
and  driver  for  the  delivery  of  some  lumber.  The  Pasadena 
Transfer  Company  called  upon  Eirkpatrick  to  furnish  a  team 
and  driver  to  fill  this  order.  Thereupon  Eirkpatrick  directed 
McLeod  to  take  his  team  and  do  the  hauling  required.  As 
Eirkpatrick  did  not  have  a  wagon  suitable  for  hauling  lumber, 
a  wagon  of  the  Pasadena  Transfer  Company  was  used.  While 
using  said  wagon  and  the  horses  of  Eirkpatrick  in  hauling 
lumber  for  the  Blinn  Lumber  Company  the  accident  occurred 
which  resulted  in  the  death  of  McLeod.  The  Southwestern 
Surety  Insurance  Company  is  the  insurance  carrier  for  Eirk- 
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Patrick,  and  had  insured  him  against  liability  for  compen- 
sation for  injuries  sustained  by  his  employees  in  connection 
with  his  business. 

Petitioners'  first  contention  is  that  at  the  time  of  the  acci- 
dent McLeod  was  not  the  employee  of  Eirkpatriok,  but  was 
the  employee  of  the  Blinn  Lumber  Company,  and  that  there- 
fore Kirkpatrick  was  not  liable  for  compensation  to  McLeod 
or  to  his  dependents.  The  argument  is  based  upon  rules 
which  often  have  been  enforced  in  cases  arising  out  of  in- 
juries to  third  persons  through  negligence  of  employees,  and 
cases  arising  out  of  negligence  resulting  in  injuries  to  em- 
ployees, wherein  it  became  necessary  to  determine  who  was 
the  employer  or  master  responsible  for  the  acts  of  the  servant 
or  liable  for  injuries  to  the  servant.  It  has  sometimes  been 
held  that  where  the  direct  or  immediate  employer  furnishes 
his  servant  to  a  third  person  to  do  work  of  the  latter,  and 
places  the  employee  under  the  exclusive  control  of  such  third 
person  in  the  performance  of  the  work,  the  employee  becomes 
for  that  particular  purpose  the  servant  of  him  to  whom  the 
employee  is  furnished;  with  resultant  responsibility  on  the 
part  of  the  employer  whose  work  is  being  done.  An  instance 
of  this  kind  is  shown  in  Cotter  v.  lAndgren,  106  Cal.  602,  [46 
Am.  St.  Eep.  255,  39  Pac.  950].  It  was  there  held  that  the 
defendant,  who  was  the  first  or  general  employer  of  the  ser- 
vants whose  negligence  caused  plaintiff's  injuries,  was  not 
responsible  for  their  negligence,  because  the  work  in  which 
the  servants  were  employed  was  not  work  of  the  defendant, 
and  the  defendant  had  not  at  that  time  the  control  or  right 
to  control  or  supervise  the  conduct  of  the  servants  in  doing 
that  work.  But  even  in  negligence  cases  it  does  not  always 
follow  that  the  general  employer  is  freed  from  responsibility 
by  the  mere  act  of  hiring  out  his  employees  to  third  persons 
to  be  used  by  them  in  the  performance  of  their  work.  Thus 
in  Stewart  v.  California  Improvement  Co,,  131  Cal.  125,  [52 
L.  R.  A.  205,  63  Pac.  177,  724],  the  defendant  company  had 
employed  one  Conger  as  engineer  to  manage  a  steam-roller 
owned  by  it.  The  steam-roller,  with  the  engineer  in  charge, 
was  hired  out  by  the  company  to  the  city  of  Oakland  for  use 
in  rolling  and  leveling  a  street,  such  use  being  under  the 
direction  of  the  superintendent  of  streets.  The  plaintiflf  suf- 
fered injuries  caused  by  negligence  of  the  engineer,  who  care- 
lessly let  off  steam  from  the  engine  without  giving  warning 
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thereof,  thereby  frightening  the  plaintiff's  horse.  It  was  held 
that  under  the  given  circumstances  the  relation  of  master  and 
servant  existed  between  the  defendant  company  and  its  en- 
gineer, and  not  between  the  city  of  Oakland  and  said  engineer. 
**Here  the  city  simply  hired  the  use  of  the  street-roller  outfit 
from  the  defendant  company — ^to  wit,  the  roller,  engine,  and 
the  engineer  to  manage  the  same — for  so  much  a  day.  The 
city's  agent — ^foreman  of  the  street  superintendent — only 
directed  or  supervised  how  and  where  the  street  should  be 
rolled;  he  did  not  have  the  control  or  management  of  the 
engine;  this  was  subject  entirely  to  the  judgment  of  the 
engineer,  the  servant  of  the  owner,  the  defendant  company, 
who  had  selected  and  employed  him  for  that  special  purpose, 
paid  him  his  wages  and  had  the  sole  right  to  discharge  him." 
So  here,  the  Industrial  Accident  Commission  may  well  have 
concluded  from  the  evidence  that  the  Blinn  Lumber  Com- 
pany simply  hired  the  use  of  the  team  and  driver  to  deliver 
its  lumber,  without  in  any  way  interfering  with  the  control 
or  management  of  the  team  by  McLeod  as  servant  of  Eirk- 
patrick,  who  had  selected  and  employed  him  for  that  special 
purpose,  who  paid  him  his  wages,  and  had  the  sole  right  to 
discharge  him.  The  evidence  thus  tending  to  support  the 
commission's  finding  of  fact  to  the  effect  that  McLeod  at  the 
time  of  receiving  his  injuries  was  in  the  employ  of  Kirk- 
patrick,  such  findings  are  final  and  will  not  be  reviewed  in 
this  proceeding,  since  they  present  only  questions  of  fact  and 
not  of  law. 

The  Workmen's  Compensation,  Insurance  and  Safety  Act, 
in  sections  13  and  14  thereof,  furnishes  its  own  definition  of 
the  terms  *' employer"  and  ** employee."  The  term  "em- 
ployer" includes  every  person  who  has  any  person  in  service 
under  any  contract  of  hire,  express  or  implied.  The  term 
** employee"  includes  every  person  thus  in  the  service  of  such 
employer.  The  decisions  in  negligence  cases  such  as  those 
above  mentioned  are  not  necessarily  controlling  in  cases  like 
the  present;  for  the  liability  of  the  employer  in  this  case 
arises,  not  from  any  wrong  done  by  him,  but  from  the  statute 
which  imposes  such  liability  upon  persons  bearing  to?^ard 
each  other  the  relation  of  employer  and  employee  as  demits, 
in  the  statute.  While  this  appears  to  be  the  first  case  in 
this  state  in  which  the  courts  have  been  called  upon  to  review 
an  award  of    the    commission  for  injuries    received    by  an 
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employee  Ured  out  by  one  employer  to  another,  the  same 
questions  have  been  presented  nnder  the  workmen's  compen- 
sation acts  in  other  states.  In  Ee  State  Workmen's  Compen- 
sation Comm.  (Dale  v.  Saunders  Bros.),  218  N.  Y.  59,  [112 
N.  E.  571],  the  award  was  made  to  a  widow  and  children  for 
the  death  of  one  Frank  Dale.  The  general  employer  in  that 
case,  like  Eirkpatrick  in  this  case,  was  engaged  in  the  team- 
ing business  and  in  hiring  out  teams  with  drivers  for  truck- 
ing purposes.  Dale  was  sent  with  a  team  to  work  for  one 
Walsh,  by  taking  sand  from  Walsh's  sand-pit  and  delivering 
it  to  his  customers.  The  court  of  appeals,  after  referring  to 
the  rules  which  we  also  have  mentioned  as  applied  in  negli- 
gence cases,  declared  that  the  question  in  this  case  was  not 
one  of  responsibility  for  negligent  injuries  inflicted  upon 
strangers,  nor  upon  an  employee ;  that  the  doctrine  of  respond- 
eat superior  had  no  application  there,  nor  were  the  rules  of 
employers'  liability  for  negligence  controlling;  and  it  was 
held  that  Dale  was  working  for  Saunders  Bros,  as  a  teamster; 
that  he  was  engaged  in  teaming,  not  in  the  operation  of  a 
sand-pit.  In  like  manner  it  might  be  said  in  the  present  case 
that  McLeod  was  engaged  in  teaming,  which  was  the  business 
of  Elirkpatrick,  and  not  in  the  lumber  business,  which  was 
the  business  of  the  Blinn  Lumber  Company. 

In  Bongo  v.  B.  Waddington  &  Sons,  87  N.  J.  L.  395  (94 
Atl.  408),  a  similar  case  arose.  There  the  supreme  court  of 
New  Jersey  determined  that  the  petitioner,  who  had  been 
injured  in  the  course  of  his  employment,  was  the  employee 
of  Waddington  &  Sons,  the  contracting  teamsters  who  em- 
ployed him  by  the  day,  and  who  had  let  him  out  for  the  day 
to  haul  sand  and  other  building  materials  for  a  third  person. 
In  this,  as  in  the  New  York  case,  the  terms  of  the  statute 
were  not  identical  with  those  of  the  California  statute.  They 
are  sufficiently  alike,  however,  to  indicate  the  trend  of  opinion. 
In  the  New  Jersey  case  it  was  determined  that  the  person 
to  whom  the  team  and  driver  had  been  furnished  by  Wad- 
dington &  Sons  could  not  be  held  liable  as  the  employer.  He 
''had  no  direct  dealings  with  the  petitioner;  he  had  nothing 
to  say  on  the  question  how  much  wages  petitioner  should 
be  paid ;  the  only  contract  that  he  made  was  a  contract  with 
Waddington  for  the  supply  of  a  team  consisting  of  a  wagon, 
horses  and  driver,  for  which  he  paid  as  a  team.  There  was 
of  course  ample  evidence  to    justify  an  award  as  against 
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Waddington,  and  this  is  what  we  think  the  court  ought  to 
have  done." 

Petitioners  further  contend  that  **Kirkpatrick  not  being 
the  immediate  employer,  would  be  considered  as  a  principal 
and  intermediate  contractor,  and  would  be  excluded  from 
liability  under  subdivision  1  of  subdivision  d,  section  30,  of 
the  Workmen's  Compensation,  Insurance  and  Safety  Act." 
Even  without  taking  into  consideration  the  effect  of  section 
30  under  the  construction  given  to  it  in  Carstens  v.  PUlsbury, 
172  Cal.  572,  [158  Pac.  218],  and  Sturdivant  v.  PUlsbury, 
172  Cal.  581,  [158  Pac.  222],  we  are  of  opinion  that  Kirk- 
patrick  does  not  occupy  any  different  relation  than  that  of 
an  ^'immediate  employer,"  as  those  words  are  used  in  said 
section  30. 

Finally,  petitioners  contend  that  the  act  under  considera- 
tion, so  far  as  it  provides  or  attempts  to  provide  for  com- 
pensation to  others  than  employees,  is  unconstitutional.  This 
question  has  been  determined  adversely  to  petitioners'  con- 
tention, by  a  recent  decision  of  the  supreme  court.  {West- 
ern Metal  Supply  Co.  v.  PUlsbury,  172  CaL  407,  [156  Pac 
*91].) 

The  award  is  affirmed. 

JameSi  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  2088.    Second  AppeUate  District. — October  12,  1916.] 

HENRY  J.  KRAMER,  Petitioner,  v.  INDUSTRIAL  ACCI- 
DENT COMMISSION  OF  THE  STATE  OF  CALL 
FORNIA  et  al.,  Respondents. 

Workmen's  Compensation  Act — Revibw  of  Awabi>— Ripebenob  to 
Evidence — When  Permissible. — In  a  proceeding  to  review  an 
award  made  bj  the  Industrial  Accident  Commission,  where  the 
findings  are  meager  in  detailing  the  facts  upon  which  the  commis- 
sion based  its  concIusioD,  the  evidence  may  be  referred  to,  not  to 
vary  or  contradict  the  findings  of  fact,  but  for  the  purpose  of 
explaining  or  supplementing  the  same. 

Id. — Injury  to  Person  Employed  as  Janitor  and  Gardener — Prun- 
ing OF  Fig  Tree — Garden  Labor — Compensation  not  Awabdable. 
A  person  employed  as  janitor  for  a  dancing  academy  in  a  building 
81  OaL  App. — 48 
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which  waa  also  used  bj  his  employer  for  the  purpose  of  a  residenee, 
the  duties  of  which  position  were  to  take  charge  of  the  rooms,  sweep 
and  dust  the  same,  and  in  general  keep  them  in  order,  and  also  em- 
ployed as  a  gardener  to  look  after  and  care  for  the  grass,  flowers, 
shrubbery,  and  trees  growing  upon  the  lot  and  upon  the  adjoining 
lot,  which  latter  lot  tiie  employer  used  for  garage  purposes,  is  not 
entitled  to  compensation  for  injuries  received  in  pruning  a  flg  tree 
upon  the  latter  lot,  as  such  injury  arose  in  the  course  of  his  em- 
ployment as  gardener,  and  not  as  janitor,  which  first-named  employ- 
ment is  excluded  from  the  operation  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  by  section  14  thereof,  which  excepts 
employees  engaged  in  farm,  agricultural,  or  horticultural  labor,  or 
la  household  domestie  seryice. 

APPLICATION  for  a  Writ  of  Certiorari  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  review  an  award  made  by  the  Industrial  Accident 
Commission* 

The  facts  are  stated  in  the  opinion  of  the  conrt 

Jones  &  Evans,  Oibson,  Dunn  &  Crutcher,  and  Norman 
S.  Sterry,  for  Petitioner, 

F.  M.  Shepardi  and  Christopher  M.  Bradley,  for  Bespona- 
ents. 

SHAW,  J. — Certiorari  to  review  the  action  of  the  Indus- 
trial Accident  Commission  in  awarding  benefits  to  Oscar 
Ohlsson,  an  employee  of  petitioner  Henry  J.  EIramer. 

The  findings  are,  unfortunately,  meager  in  detailing  the 
facts  upon  which  the  commission  based  its  conclusion.  Such 
being  the  case,  we  may  refer  to  the  evidence,  not  to  vary 
or  contradict  the  findings  of  fact,  but  for  the  purpose  of 
explaining  or  supplementing  the  same.  (Matter  of  Bhein- 
wold,  168  App.  Div.  425,  [153  N.  Y.  Supp.  598].)  It  appears 
that  Ohlsson  was  an  employee  of  Kramer,  who  conducted  a 
dancing  academy  in  a  building  which  was  also  used  by  him 
for  the  purpose  of  a  residence.  Adjoining  the  lot  upon  which 
this  building  stood  was  a  lot,  upon  the  rear  of  which  there 
was  a  garage,  reached  by  a  driveway  from  the  street,  along 
which  there  grew  some  peach  and  palm  trees,  the  branches  of 
which  overhung  the  driveway,  thus  interfering  with  the  free 
use  thereof,  and  some  twenty-five  feet  from  which  was  a 
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growing  fig  tree.  Kramer  did  not  own  this  adjoining  lot, 
but  was  permitted  by  the  owner  thereof  to  use  the  garage, 
and  Ohlsson  had  been  directed  by  Kramer  to  trim  the  branches 
of  the  palm  and  peach  trees  which  overhung  the  driveway. 
On  both  lots  were  plots  of  grass,  flowers,  trees,  and  shrub- 
bery. The  evidence,  without  conflict,  shows  that  Ohlsson  was 
employed  by  Kramer  in  the  capacity  of  a  janitor,  the  duties 
of  which  position  were  to  take  charge  of  the  rooms,  sweep 
and  dust  the  same,  and  in  general  keep  them  in  order;  and 
also  employed  as  a  gardener  to  look  after  and  care  for  the 
grass,  flowers,  shrubbery,  and  trees  growing  upon  both  lots, 
and  that  he  performed  services  in  both  capacities. 

The  commission  found  that  Ohlsson  was  injured  by  acci- 
dent **  while  in  the  employment  of  .  .  .  Henry  J.  Kramer  as 
a  janitor  of  a  dancing-hall  and  house  and  garden  laborer." 
(2)  ''That  said  accident  and  injury  arose  out  of  and  happeited 
in  the  course  of  said  employment,  and  occurred  while  the 
said  employee  was  performing  service  growing  out  of,  inci- 
dental to,  and  in  the  course  of  his  employment,  and  was  da 
follows :  While  pruning  a  fig  tree  upon  a  lot  adjacent  to  that 
occupied  by  his  employer,  and  in  part  used  by  such  emplo>ckr, 
a  garage  used  by  such  employer  being  located  thereon  and 
the  driveway  thereto  on  such  property  having  along  its  border 
palm  and  peach  trees  which  applicant  had  been  instructed  lo 
trim,  applicant  stepped  upon  and  was  pierced  in  the  ankle 
by  a  palm  thorn,  which  occasioned  serious  disability.  That 
the  pruning  of  such  fig  tree  without  specific  instructions  so  to 
do,  did  not  constitute  misconduct  on  the  part  of  the  applicant 
or  take  him  outside  the  scope  of  his  employment,  but  was 
such  an  act  as  any  employee  might  reasonably  perform  inci- 
dental to  the  course  of  his  employment." 

It  thus  appears  that  Ohlsson  was  employed  in  a  dual 
capacity;  that  is,  in  the  capacity  of  a  janitor  for  a  dancing 
hall  and  a  house  and  garden  laborer.  A  janitor  is  defined  to 
be  *'one  who  is  employed  to  take  care  of  a  public  building." 
As  generally  understood,  the  term  refers  to  a  person  employed 
to  take  charge  of  a  building  and  rooms  therein  and  keep  the 
same  dean  and  in  order.  {Faga/n  v.  Mayor,  84  N.  Y.  348.) 
For  the  purpose  of  this  case  we  may  assume  that  the  employ- 
ment of  a  person  in  such  capacity  brings  him  within  the 
operation  of  the  statute.  Section  14  of  the  act  excludes  from 
lis  operation  employees  engaged  in  farm,  agricultural,  or  hor- 
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ticultural  labor,  or  in  household  domestic  service.  In  the 
light  of  the  evidence  we  construed  the  finding  that  Ohlsson 
was  employed  as  a  house  and  garden  laborer,  as  referring  to 
household  domestic  service  mentioned  in  section  14,  and  the 
caring  for  the  flowers,  grass,  trees,  and  shrubbery  growing 
upon  the  two  lots.  In  other  words,  the  service  performed 
by  Ohlsson  as  a  house  laborer  consisted  of  household  domestic 
service,  while  that  performed  by  him  in  the  capacity  of  a 
garden  laborer  consisted  in  horticultural  labor.  Clearly,  the 
labor  of  caring  for  grass  lawns,  trees,  shrubbery,  and  flowers 
is  horticultural  in  character.  (See  definitions  of  horticulture 
in  Standard  Dictionary  and  American  Encyclopedia.)  Ohls- 
son  was  thus  employed  for  the  performance  of  services  in 
two  capacities;  one  that  of  janitor,  falling  within  the  terms 
of  the  act ;  the  other  as  a  house  and  garden  laborer,  employees 
engaged  therein  being  excluded  from  its  operation.  Hence, 
if  the  injury  sustained  by  Ohlsson  was  due  to  an  accident 
while  he  was  engaged  in  labor  as  and  under  his  employment 
as  a  gardener,  he  would  not  be  entitled  to  the  benefits  of  the 
act,  unless  the  service  was  incidental  to  the  work  of  janitor. 
Tlie  pruning  of  this  fig  tree  without  specific  instructions  so 
to  do  might  well  be  regarded  as  within  the  scope  of  his  em- 
ployment as  gardener,  since  the  proper  care  thereof  required 
si>ch  work  to  be  done.  It  did  not,  however,  interfere  with 
the  use  of  the  driveway,  and  the  pruning  thereof  had  no 
connection  with  the  work  of  janitor  which  by  any  stretch  of 
the  imagination  could  render  it  incidental  thereto.  There- 
fore, the  conclusion  of  law  as  found  by  the  commission,  that 
at  the  time  of  the  injury  "the  applicant  employee  was  not  en- 
gaged in  any  of  the  occupations  or  employments  excepted  by 
section  14  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  from  the  provisions  of  said  act,"  is  without  sup- 
port in  the  facts  found.  (Southern  Pacific  Co.  v.  PiUsbury 
et  <a.,  170  Cal.  782,  [151  Pac.  277].)  The  New  York  com- 
pensation act  does  not  apply  to  all  employees,  but  to  those 
only  engaged  in  certain  occupations  there  designated  as 
extrahazardous,  while  the  California  act  applies  to  all  except 
those  designated  as  being  excluded  when  engaged  in  certain 
work.  This  being  true,  the  decisions  of  the  New  York  courts 
in  like  cases  furnish  a  rule  which  we  think  should  be  fol- 
lowed in  the  case  at  bar.  In  the  case  of  Gleisner  v.  Gross, 
170  App.  Div.  37,  [155  N.  Y.  Supp.  946],  a  part  of  the  duties 
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of  an  employee  was  to  operate  boilers  and  elevators,  desig- 
nated as  extrahazardous.  He  had  other  duties  to  perform, 
however,  which  were  not  within  those  so  classed  by  the  legis- 
lature, and  was  injured  while  performing  some  of  the  latter 
duties.  In  holding  that  he  was  not  entitled  to  recover,  the 
court  said:  ^'Regardless  of  the  contractual  or  colloquial 
designation  of  the  duties  or  position  of  an  injured  employee, 
the  question  remains  in  every  instance  as  to  the  work  which 
he  was  in  fact  doing  and  the  extent  to  which  his  work  came 
within  the  category  of  the  enumerated  employments.  The 
actuality,  rather  than  the  appellation,  is  the  sound  basis  for 
the  commission's  action  in  determining  whether  an  employee 
met  with  mishap  in  the  course  of  an  enumerated  employ- 
ment." In  the  case  of  In  re  SicJdes,  156  N.  Y.  Supp.  864, 
the  defendant  was  engaged  as  warehouseman  in  storing  fruit, 
and  also  engaged  in  buying  and  selling  fruits.  An  employee 
of  the  defendant  was  engaged  part  of  the  time  in  connection 
with  defendant's  business  as  a  warehouseman,  designated  as 
extrahazardous,  and  part  of  the  time  as  a  salesman  in  buying 
and  selling  fruit,  which  latter  calling  was  not  within  the  oper- 
ation of  the  statute.  He  was  injured  while  engaged  in  the 
latter  business,  and  it  was  held  that  he  was  not  entitled  to 
recover  compensation  therefor.  The  court  there  said:  **The 
difiSculty  is  that  the  employer  was  engaged  in  two  entirely 
distinct  kinds  of  business,  one  of  which  was  not  within  the  pro- 
tection of  the  statute,  and  that  the  claimant  was  injured  in 
performance  of  his  duties,  which  at  the  time  of  the  injury 
solely  had  reference  to  that  kind  of  business  not  thus  pro- 
tected." So,  too,  where  an  employee  of  a  common  carrier 
engaged  in  both  intra  and  inter  state  transportation  is  injured, 
his  right  to  recover  under  the  federal  statute  will  depend 
upon  the  character  of  his  service  at  the  time  of  his  injury ; 
that  is,  if  at  the  time  of  the  injury  he  was  engaged  in  inter- 
state work,  he  may  recover  under  federal  statute;  otherwise, 
his  rights  are  measured  by  the  state  law.  {Illinois  C.  R.  Co. 
V.  BeJirens,  233  U.  S.  473,  [Ann.  Cas.  1914C,  163,  10  N.  C. 
C.  A.  153,  58  L.  Ed.  1051,  34  Sup.  Ct.  Rep.  646] ;  Colasurdo 
V.  Central  B.  R.  Co.  of  N.  J.,  180  Fed.  832;  Erie  R.  Co.  v. 
Jacobus,  221  Fed.  335,  [137  C.  C.  A.  151].)  Our  conclusion 
is  that  the  injury  sustained  by  Ohlsson  arose  out  of  and  was 
in  the  course  of  his  employment,  not  as  a  janitor,  but  while 
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engaged  in  garden  labor,  which  is  in  the  nature  of  and  in- 
cluded within  the  term  ''horticultural  labor/'  for  which  he  is 
not  entitled  to  the  benefit  of  the  act. 
The  award  is,  therefore,  set  aside  and  annulled. 

Conrej,  P.  J.,  and  James,  J.,  concurred. 


[CIt.  No.  2005.    Seeond  Appellate  Di8tTiet.~Oetober  12,  1916.] 

PATRICK    J.    HARTNETT,    Respondent,    v.    JOHN    C 
WILSON  et  al.,  Copartners,  etc..  Appellants. 

CONTKAOT  FOB  PUKCHASX  OF  StOOKS  ON  MaBOIN — ^Pl^EDGI  TD  SBCUBS 

Bbokebs  —  Action  to  Beoovbb  Pledged  Pbofebtt  —  FtEADiNO — 
SuTFicncNOT  OF  COMPLAINT. — In  an  action  in  replevin  to  recover 
eertain  certificates  of  stock  and  a  certain  bond  deposited  with  a  firm 
of  stockbrokers  engaged  in  the  business  of  buying  and  selling 
stocks  and  bonds  on  margin,  and  otherwise,  as  collateral  security 
for  any  debt  that  might  accrue  from  the  plaintiff  to  the  defendants 
on  account  of  any  loss  caused  hj  reason  of  any  contract  that  plain- 
tiff might  make  with  defendants  whereby  defendants  might  pur- 
chase of  or  for,  or  sell  to  or  for,  plaintiff,  on  margin,  shares  oi 
the  capital  stock  of  various  corporations,  the  complaint  states  a 
cause  of  action  where  it  is  alleged  that  in  none  of  the  various  con- 
tracts entered  into  was  there  any  intention  on  the  part  of  either 
party  that  there  should  be  delivery  of  the  shares  of  stock  bought 
or  sold,  but  that  only  the  difference  between  the  contract  price  and 
the  market  price  of  said  shares  should  be  paid,  and  only  such 
difference  was  ever  paid. 

L). — Evidence  —  Unlawful  Chabacteb  of  Tbansactions  —  Gensbal 
Questions — ^Lack  of  Prejudice. — In  an  action  to  recover  the  pos- 
session of  such  certificates  and  bond,  the  defendants  are  not  preju- 
diced by  the  rulings  of  the  court  in  permitting  the  plaintiff  to  show 
the  character  of  many  of  the  transactions  in  a  general  way,  where 
previous  thereto  a  great  deal  of  evidence  had  been  received  cover- 
ing particular  details  of  many  of  the  transactions,  showing  their 
unlawful  character. 

Xo.— Bules  of  New  Yobk  Stock  Exohanob— Pboof  Pbopeblt  Ex- 
cluded.— The  rules  of  the  New  York  Stock  Exchange  in  regard 
to  buying  and  selling  stock  are  properly  excluded  in  such  an  action, 
where  there  was  no  evidence  that  the  defendants  were  members  of 
such  exchange,  or  transacted  any  of  the  plaintiff's  business 
through  it. 
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Id. — ^Value  op  Property — Timi  op  Demand  por  Dkuvert.— The  value 
of  the  property  inyolved  in  sueh  an  action  is  to  be  computed  accord- 
ing  to  its  value  at  the  time  when  demand  for  delivery  was  made, 
and  not  as  of  the  date  of  the  original  deposit. 

Id. — ^Triai/— Bepusal  op  Gontintjancb— Discbetion  not  Abused. — ^It 
is  not  an  abuse  of  discretion  to  refuse  a  continuance  of  the  trial 
at  the  close  of  the  plaintiff's  evidence  in  order  to  permit  the  defend- 
ants to  obtain  evidence  to  meet  the  amendment  made  to  the  plain- 
tiff's complaint  on  the  day  of  trial,  which  showed  that  the  dealings 
were  to  include  cotton,  as  well  as  corporate  stock,  in  the  absence  oi 
any  showing  that  the  witness  whose  attendance  was  required  would 
or  could  testify  as  to  the  lawful  character  of  the  cotton  transae- 
tions. 

Id. — ^Appeal— Bankruptcy  op  Appellants  Pendinq  Determination— « 
Bights  op  Besfondent. — ^Upon  an  appeal  taken  from  the  judgment 
and  order  denying  a  new  trial  in  such  action,  the  right  of  the 
respondent  to  have  the  appeal  determined  is  not  affected  by  the 
bankruptcy  of  the  defendants  pending  the  appeal,  and  if  the  appeal 
be  affirmed,  the  plaintiff  is  entitled  to  recover  the  property  or  to 
assert  his  rights  under  the  appeal  bond. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Hartley  Shaw,  for  Appellants 

Arthur  Wright,  for  Respondent 

CONREY,  P.  J.^This  is  an  action  of  replevin  brought  by 
the  plaintiff  to  recover  certain  certificates  of  stock  and  a  cer- 
tain bond,  alleged  to  be  his  property,  in  possession  of  the 
defendants  and  unlawfully  detained  by  them.  The  defend- 
ants were  partners  doing  business  under  a  firm  name  as  stock- 
brokers engaged  in  the  business  of  buying  and  selling  stocks 
and  bonds  on  margin  and  otherwise.  The  complaint  shows 
that  on  July  30,  1912,  a  series  of  transactions  began  between 
the  plaintiff  and  the  defendants  wherein,  sa  it  is  alleged,  con- 
tracts were  made  between  the  parties,  whereby  the  plaintiff 
employed  the  defendants  to  purchase  for  him  shares  of  the 
capital  stock  of  corporations  on  margin,  without  any  intention 
on  the  part  of  either  of  the  parties  for  delivery  of  the  shares 
sold  or  bought,  and  without  any  actual  delivery  of  such  shares 
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or  any  agreement  for  such  delivery.  It  is  alleged  that  each 
of  said  contracts  provided  that  only  the  difference  between 
the  contract  price  and  the  market  price  of  said  shares  on 
divers  days  should  be  paid,  and  only  such  difference  was  ever 
paid.  On  the  day  of  trial  of  this  action  the  complaint  was 
amended  so  as  to  show  that  the  transactions  included  pur- 
chases and  sales  by  the  defendants  as  principals,  and  included 
bales  of  cotton  as  well  as  corporation  stock. 

On  several  dates,  beginning  on  August  8th,  the  plaintiff 
deposited  with  defendants  the  certificates  and  the  bond,  one 
at  a  time,  until  all  of  them  had  passed  to  the  possession  of 
defendants.  It  was  alleged  that  the  property  was  deposited 
as  collateral  security  for  any  debt  that  might  accrue  from  the 
plaintiff  to  defendants  on  account  of  any  loss  caused  by  reason 
of  any  contract  that  plaintiff  might  make  with  defendants 
whereby  defendants  might  purchase  of  or  for,  or  sell  to  or 
for,  plaintiff,  on  margin  without  intention  to  deliver,  shares 
of  the  capital  stock  of  divers  corporations,  or  bales  of  cotton ; 
that  since  said  delivery  of  the  certificates  and  bond  plaintiff 
has  entered  into  divers  verbal  contracts  with  defendants 
whereby  the  plaintiff  sold  to  or  for  defendants,  and  divers 
other  verbal  contracts  whereby  the  plaintiff  purchased  of  de- 
fendants shares  of  the  capitsd  stock  of  corporations  or  bales 
of  cotton  on  margin ;  that  in  each  instance  and  in  every  case 
and  as  agreed  to  in  each  of  said  contracts,  there  was  no  inten- 
tion either  on  the  part  of  the  plaintiff  or  on  the  part  of  the 
defendants  to  deliver  by  the  party  selling  or  to  receive  by  the 
party  purchasing  any  of  said  shares  or  bales  of  cotton,  and  no 
shares  of  capital  stock  or  bales  of  cotton  were  ever  delivered 
by  plaintiff  to  defendants  or  by  defendants  to  plaintiff,  as  the 
case  might  be,  and  no  agreement  was  ever  made  for  such  de- 
livery or  receipt;  that  each  of  said  contracts  provided  that 
only  the  difference  between  the  contract  price  and  the  market 
price  of  said  shares  or  bales  of  cotton  on  divers  days  should 
be  paid  and  only  such  difference  was  ever  paid ;  that  said  cer- 
tificates and  bond  were  deposited  with  the  defendants  for  no 
other  purpose  than  as  so  stated.  By  their  answer  the  defend- 
ants raised  issues  upon  the  material  allegations  of  the  com- 
plaint, both  as  to  the  ultimate  facts  and  the  evidentiary  facts 
thus  pleaded,  other  than  as  to  plaintiff's  ownership  and  de- 
posit of  the  certificates  and  bond.  The  case  was  tried  upon 
those  issues  with  resulting  findings  and  judgment  in  favor  of 
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plaintiff,  awarding  to  plaintiff  possession  of  each  of  said 
certificates  and  said  bond;  it  being  further  provided  in  each 
instance  that  if  delivery  or  return  of  the  property  cannot  be 
had,  plaintiff  should  recover  the  value  thereof  as  stated  in  the 
judgment.  These  values  were  severally  stated  and  in  the 
aggregate  amounted  to  $5,017.50.  The  defendants  appealed 
from  the  judgment  and  from  an  order  denying  their  motion 
for  a  new  trial. 

It  is  not  disputed  that  the  complaint  states  facts  sufficient 
to  entitle  the  plaintiff  to  recover.  {WUlcox  v.  Edivards,  162 
Cal.  455,  [Ann.  Cas.  1913C,  1392,  123  Pac.  276] ;  Cal.  Const, 
art.  IV,  sec.  26.)  Appellants  also  admit  that  the  evidence  is 
sufficient  to  justify  the  court  in  finding  that  all  of  the  trans- 
actions involved  were  of  the  character  alleged,  except  those 
involved  in  the  account  of  one  M.  T.  Zorn.  We  are  satisfied, 
however,  that  the  Zorn  transaction  was  like  the  others.  The 
defendants  maintained  an  office  in  the  city  of  Los  Angeles  in 
which  they  kept  a  blackboard  for  market  quotations  and  main- 
tained  a  telegraph  operator,  a  manager,  a  bookkeeper,  and 
agents  for  soliciting  business.  One  of  these  agents,  Mr.  C.  H. 
Marshall,  introduced  the  plaintiff  to  that  place  of  business, 
and  suggested  that  there  was  a  chance  for  plaintiff  to  make 
some  easy  money  there  by  buying  stock  on  margin.  Upon 
being  informed  that  plaintiff  had  never  done  business  of  that 
kind,  Marshall  compared  it  to  horse-racing.  He  said:  ^'It  is 
just  about  the  same  as  making  a  book.  You  bet  that  the  stock 
will  either  go  up  or  down.  If  you  bet  it  goes  up  and  it  goes 
up,  you  win  the  equivalent  of  what  you  bet  or  what  you  buy." 
The  transactions  which  followed,  and  which  are  set  forth  at 
great  length  in  the  record  as  occurring  between  the  plaintiff 
and  the  defendants,  were  of  the  nature  thus  described  and 
nothing  else.  After  the  plaintiff  had  invested  a  few  hundred 
dollars  there  came  a  time  when  he  was  called  upon  for  more 
cash  to  protect  his  margins,  but  did  not  have  the  money.  In 
lieu  of  cash  the  defendants  accepted  from  plaintiff  the  certifi- 
cate for  ten  shares  of  Northern  Pacific  Railroad  stock  as  col- 
lateral for  plaintiff's  account.  The  other  deposits  were  made 
from  time  to  time  under  like  circumstances. 

At  the  office  of  defendants  the  plaintiff  was  made  ac- 
quainted with  Mr.  Zorn.  Plaintiff's  testimony  concerning 
Zorn  is  not  disputed  and  in  substance  is  as  follows:  **He  had 
some  deals  on  there  in  corn,  and  they  were  calling  him  for 
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two  hundred  dollars.  He  asked  me  if  I  would  give  him  a 
loan,  or  he  would  lose  a  whole  lot  of  money,  he  claimed.  I 
brought  this  certificate  up  the  next  morning  and  I  told  Mr. 
Marshall  to  protect  this  com."  It  is  unnecessary  to  follow 
this  matter  through  its  devious  course  wherein  the  Zorn  ac- 
count was  manipulated  and  shifted  into  plaintiff's  name  and 
the  deposited  shares  of  stock  used  for  purposes  not  intended 
or  authorized  by  the  plaintiff.  In  further  discussion  of  the 
case  we  will  make  no  further  separate  mention  of  the  Zorn 
transaction. 

Appellants  next  contend  that  since  the  burden  was  on  plain- 
tiff to  show  the  unlawful  character  of  the  transactions,  and 
since  there  were  many  of  those  transactions,  the  court  erred 
in  allowing  the  plaintiff  to  make  this  proof  in  a  wholesale 
manner  and  by  general  questions,  for  if  any  of  these  were 
lawful  transactions  and  indebtedness  arose  out  of  them,  de- 
fendants were  entitled  to  hold  plaintiff's  collateral  therefor. 
A  great  deal  of  evidence  was  received  covering  particular 
details  of  the  several  transactions,  including  numerous  state- 
ments in  writing  made  by  the  defendants.  The  character  of 
the  business  of  the  defendants  was  thus  thoroughly  exposed 
to  view.  The  facts  as  to  the  manner  in  which  the  business 
was  done  were  almost  wholly  within  the  knowledge  of  the 
defendants  and  were  not  known  to  the  plaintiff.  This  is 
peculiarly  true  of  that  portion  of  these  transactions  well  along 
toward  the  end  of  them,  when  (the  plaintiff  then  being 
"ahead  of  the  house")  the  defendants  got  the  plaintiff  drunk 
for  three  days,  during  which  time  numerous  transactions 
occurred,  and  then  or  soon  thereafter  nearly  all  of  the 
** losses"  occurred  whereby  they  claimed  that  his  collateral 
had  been  absorbed.  The  principal  objection  made  by  appel- 
lants under  this  head  is  to  the  following  question  put  to  the 
plaintiff  by  the  court:  ** Subsequent  to  the  time  that  you  put 
up  these  collaterals  was  there  ever  any  stock  you  owned  sold 
by  them  for  you  in  Los  Angeles  or  anywhere  else,  after  you 
put  up  these  collaterals!"  to  which  the  plaintiff  answered, 
"No,  sir."  Objection  was  made  that  the  question  was  too 
general  and  called  for  the  conclusion  of  the  witness.  This 
matter  must  be  considered  in  the  light  of  occurrences  immedi- 
ately preceding  the  asking  of  this  question,  as  shown  in  sev- 
eral pages  of  the  transcript.  Plaintiff's  showing  of  facts  had 
progressed  to  a  point  where  it  was  appropriate  for  the  court 
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to  intervene  for  the  purpose  of  shortening  the  record  and 
saving  a  large  waste  of  time  which  would  be  consumed  in 
proving  the  details  of  many  transactions  of  apparently  the 
same  character.  If  any  of  those  transactions  were  of  differ- 
ent character  and  involved  actual  and  legitimate  sales,  it 
would  have  been  an  easy  matter  for  the  defendants  to  point 
out  the  transactions  upon  which  they  relied  to  protect  their 
claim  to  these  collaterals.  But  this  they  did  not  do,  and  we 
are  unable  to  see  that  the  defendants  were  prejudiced  by  the 
ruling  of  the  court. 

The  defendants  called  as  their  witness  at  the  trial  one  Ellis 
M.  Harris,  who  on  and  after  November  1,  1912,  was  the  man- 
ager of  their  Los  Angeles  office,  and  propounded  to  him  the 
following  question:  ''Do  you  know  what  the  rules  of  the  New 
York  Stock  Exchange  are  in  regard  to  buying  and  selling 
stock  f  Objection  to  this  question  was  sustained,  and  was 
properly  sustained,  unless  the  rules  of  that  exchange  were  in 
some  way  material  and  of  benefit  to  the  defendants.  Some 
of  the  statements  of  account  furnished  by  the  defendants  to 
the  plaintiff  contained  a  statement  in  the  following  form :  ''It 
is  agreed  between  broker  and  customer:  1.  That  all  trans- 
actions are  subject  to  the  rules  and  customs  of  the  New  York 
Stock  Exchange  and  its  clearing-house."  There  is  no  evi- 
dence that  the  defendants  were  members  of  the  New  York 
Stock  Exchange,  or  transacted  any  of  the  plaintiff's  business 
through  that  exchange,  and  if  we  may  suppose  that  the  rules 
of  the  New  York  Stock  Exchange  prohibit  mere  gambling  and 
fictitious  transactions,  that  fact  would  be  of  no  value  to  the 
defendants  if,  in  truth,  the  transactions  between  them  and  the 
plaintiff  were  not  conducted  in  accordance  with  those  rules. 
Neither  at  the  time  when  the  foregoing  question  was  asked  of 
the  witness  Harris,  nor  at  any  other  time,  was  evidence 
offered  tending  to  show  that  in  any  instance  there  was  a  gen- 
uine purchase  by  the  plaintiff  or  a  genuine  sale  by  him.  It 
is  true  that,  referring  to  two  or  three  orders  received  from 
the  plaintiff,  Mr.  Harris  testified  that  the  orders  were  trans- 
mitted to  New  York,  that  the  orders  were  executed  and  that 
the  cotton  mentioned  was  bought ;  but  there  is  nothing  to  show 
that  the  word  "bought"  was  used  in  any  other  sense  than  in 
the  multitude  of  other  transactions  in  which  that  word  was 
current  in  the  business  of  defendants.  Harris  admitted  that 
never  in  his  experience  as  an  employee  of  the  defendants  did 
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he  know  of  cotton  being  actually  delivered.  As  a  specific  in- 
stance: In  referring  to  the  last  five  hundred  bales  of  cotton 
"bought"  for  the  plaintiflf  (and  which  previously  had  been 
"sold"  for  him),  the  amount  involved  would  be  about  sixty 
thousand  dollars,  and  he  said:  "We  did  not  get  sixty  thou- 
sand dollars  from  anybody,  nor  deliver  any  cotton  at  all.** 
"Q.  Isn't  it  true  that  those  losses  were  merdy  differences  be- 
tween different  days  of  the  price  of  cotton  t  A.  Different 
prices  at  which  he  bought  and  sold  cotton."  He  said  that 
the  contracts  were  held  by  their  correspondent  in  New  York ; 
and  that  he  did  not  know  whether  plaintiff  knew  or  not  that 
there  was  any  such  transaction.  Under  the  circumstances 
shown  by  this  and  by  all  of  the  evidence  in  the  case,  it  is  mani- 
fest that  any  rules  of  the  New  York  Stock  Exchange,  what- 
ever they  might  be,  could  not  affect  the  plaintiff's  rights  in 
this  case. 

Appellants  contend  that  the  court  erred  in  its  findings  as  to 
the  value  of  the  property  involved.  At  the  trial  an  attempt 
was  made  by  the  attorneys  for  the  respective  parties  to  agree 
upon  these  values.  Plaintiff's  attorney  claimed  that  he  was 
entitled  to  the  value  of  the  property  as  of  the  dates  when  the 
certificates  and  bond  were  deposited.  Defendants'  attorney 
claimed  that  the  value  should  be  taken  as  of  December  17, 
1912,  the  day  when  plaintiff  made  his  demand  for  their  return 
to  him.  As  to  the  latter  date,  defendants'  answer  admitted 
values  amounting  to  only  $4,848.75.  The  answer  of  defend- 
ants had  admitted  values  at  the  date  when  the  properties  were 
deposited  by  the  plaintiff  with  the  defendants,  which  admitted 
values  in  ^e  aggregate  amounted  to  $5,017.50,  or  $168.75 
more  than  the  values  at  the  time  of  the  demand.  The  court 
in  its  decision  adopted  the  larger  figures,  proceeding  evidently 
upon  the  theory  that  the  value  should  be  fixed  as  of  the  earlier 
dates.  Appellants  now  contend  that  the  court's  findings  as  to 
values  are  wholly  without  support  in  the  evidence,  because 
there  is  no  evidence  of  the  value  of  the  property  at  the  time 
of  the  trial,  which  they  now  for  the  first  time  contend  is  the 
time  for  which  the  values  should  have  been  fixed.  It  is  pro- 
vived  by  the  Code  of  Civil  Procedure,  section  667,  that  "In 
an  action  to  recover  the  possession  of  personal  property,  judg- 
ment for  the  plaintiff  may  be  for  the  possession  or  the  value 
thereof,  in  case  a  delivery  cannot  be  had,  and  damages  for  the 
detention."    As  no  damages  for  the  detention  of  the  property 
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were  allowed,  that  element  need  not  be  considered.  It  is  said 
that  there  is  only  one  decision  upon  this  precise  point.  In 
Phillips  V.  Sutherland,  2  CaL  Unrep.  241,  [2  Pac.  32],  it  was 
held  that  in  an  action  of  this  kind,  where  the  judgment  is  in 
the  alternative,  the  value  of  the  property  should  be  fixed  as 
of  the  day  of  the  trial  as  being  nearest  to  the  time  when  the 
property  would  be  delivered.  Under  the  stipulations  made  as 
above  stated,  we  do  not  think  that  the  losing  party  should  be 
allowed  on  appeal  to  object  for  the  first  time  that  the  findings 
are  wholly  unsupported  by  the  evidence.  In  substance  he 
conceded  that  on  any  theory  of  the  case  the  values  to  be  found 
by  the  court  would  amount  to  at  least  $4,848.75.  So  far  as 
this  matter  is  concerned,  the  only  relief  to  which  he  should  be 
entitled  would  consist  in  reducing  the  amount  of  the  judg- 
ment by  deducting  therefrom  the  sum  of  $168.75.  This  may 
the  more  readily  be  done  because,  unless  controlled  by  the  de- 
cision above  cited,  it  is  our  opinion  that  the  value  of  the  prop- 
erty at  the  time  when  demand  for  its  delivery  was  made  is 
the  value  which  should  prevail. 

It  is  contended  by  appellants  that  the  court  erred  in  refus- 
ing to  allow  a  continuance  at  the  close  of  the  evidence  pre- 
sented on  behalf  of  the  plaintiff.  When  the  plaintiflF  pre- 
sented his  amendment  to  the  complaint  at  the  beginning  of 
the  trial,  the  defendants  made  no  objection  thereto,  but  stated 
that  they  would  desire  to  have  a  continuance.  The  court  re- 
sponded that  the  plaintiff  might  introduce  his  evidence,  and 
that  whenever  it  became  necessary  in  the  interest  of  fair  play 
to  get  the  defendants'  evidence  on  the  transactions  in  cotton, 
the  court  would  adjourn  the  trial  of  the  case  for  such  time  as 
was  necessary.  After  the  plaintiff  had  rested  his  case,  the 
attorney  for  appellants  stated  that  on  account  of  the  cotton 
transaction  having  been  received  as  part  of  the  evidence,  he 
would  want  further  time  before  he  could  finish  putting  in  his 
defense ;  that  it  would  be  necessary  for  the  defendants  to  show 
that  the  deals  in  cotton  were  actually  made,  and  he  was  not 
prepared  to  produce  such  evidence  at  that  time.  He  said 
that  the  man  Marshall  was  not  then  in  the  employment  of  the 
defendants,  and  they  had  no  means  of  communicating  with 
him,  and  did  not  know  whether  they  could  find  him  or  not. 
He  said  he  wanted  to  prove  that  the  cotton  deals  were  actually 
carried  out  on  the  New  York  exchange;  that  there  was  a  tele- 
graph line  from  their  oHice  tg  New  York,  and  messages  were 
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received  in  New  York  about  thia  cotton,  and  the  cotton  was 
bought  and  sold  according  to  the  order  and  report  got  back  to 
Lob  Angeles  and  given  to  the  plaintiff.  Upon  suggestion  of 
defendants'  attorney  that  he  could  put  the  evidence  in  the 
form  of  an  afSdavit,  the  court  stated:  ^^It  is  not  necessary. 
I  am  assuming  every  word  you  say  to  be  true,  and  no  affidavit 
is  necessary ;  but  I  say,  assuming  all  that  you  have  said  to  be 
correct,  I  do  not  see  any  reason  for  a  continuance."  The 
following  also  occurred:  The  C!ourt:  *'But  you  don't  daim 
that  this  man  ever  owned  any  cotton  in  his  life,  or  put  up  one 
cent  of  money  as  the  purchase  price  of  the  cotton  f"  De- 
fendants' attorney :  "It  does  not  make  any  difference  whether 
he  ever  owned  any  cotton  in  his  life  or  not.  The  court  has 
stated  that  it  is  perfectly  legal  to  make  a  contract  to  sell 
something  he  hasn't  got."  Thereupon,  the  continuance  hav- 
ing been  denied,  the  defendants  introduced  the  testimony  of 
several  witnesses.  One  of  them,  the  witness  Harris,  manager 
of  the  office  of  defendants,  referred  to  the  cotton  deals  as 
foUows:  **Two  or  three  days  after  I  came  to  Los  Angeles 
[which  would  be  two  or  three  days  after  November  1,  1912], 
I  asked  Mr.  Hartnett  for  some  more  money  to  protect  us  on 
some  cotton  that  we  were  carrying  for  him;  he  told  me  he 
wouldn't  be  able  to  take  care  of  it  at  that  time,  and  we  bought 
in  five  hundred  bales,  I  think,  November  6th,  and  I  told  him  we 
would  put  a  stop  loss  order  on  the  remaining  five  hundred 
bales  at  1215.  I  told  him  it  would  be  bought  in  when  it 
reached  1215.  He  said  if  it  would  go  up  there,  it  would  have 
to  be  closed  out,  if  it  reached  that  point  before  he  heard  from 
the  east.  He  made  no  objections  to  my  closing  it  out.  That 
is  one  of  the  two  cotton  transactions  I  spoke  of  before.  The 
other  one  is  the  one  we  bought  in  the  day  I  first  spoke  to  him 
about  margin,  because  he  said  he  didn't  have  any  money,  and 
he  would  lighten  up  his  load  by  buying  in  half  his  commit- 
ments, which  was  five  hundred  bales.  These  two  days  were 
about  five  days  apart,  I  think.  The  day  he  told  me  we  had 
better  lighten  up  his  load  by  buying  five  hundred,  I  entered 
an  order  to  buy  five  hundred  bales  January  cotton  at  the 
market.  It  was  bought.  The  other  time  there  was  an  order 
entered  with  our  New  York  correspondent  to  buy  if  it  reached 
a  certain  point.  That  was  bought  too  at  1215."  Defendants 
made  no  further  attempt  than  as  above  shown  to  prove  the 
good  faith  and  reality  of  their  transactions  with  plaintiff. 
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Let  the  statements  made  by  defendants'  attorney  be  treated 
as  a  substitute  for  an  afiSdavit;  they  nevertheless  were  not 
sufficient  to  require  that  the  court  grant  a  continuance.  It 
was  not  stated  that  Mr.  Marshall  could  or  would  testify  to  the 
facts  referred  to  by  the  attorney;  nor  that  other  witnesses 
upon  whom  the  defendants  must  rely  were  not  within  call  on 
the  day  of  the  trial.  For  aught  that  appears,  the  defendants 
themselves  were  then  in  court  or  at  their  office  in  Los  Angeles. 
It  may  be  that  books,  contracts,  and  other  documents  were  in 
the  hands  of  the  defendants  which,  together  with  testimony 
of  defendants  or  of  their  bookkeepers  and  other  agents  in 
the  city  where  the  case  was  on  trial,  would  have  proved  all  of 
the  facts  covered  by  the  statement  made  in  connection  with 
the  application  for  a  continuance.  Moreover,  the  allegations 
of  fact  introduced  into  the  case  by  the  amendment  of  the  com- 
plaint at  the  day  of  the  trial  were  all  of  evidentiary  matter 
which  would  have  been  provable  in  the  case  without  such  alle- 
gations. This  was  an  action  for  the  recovery  of  personal 
property  wherein  the  plaintiff  had  alleged  all  the  facts  neces- 
sary to  a  complaint  in  that  kind  of  an  action,  including  the 
facts  of  ownership  by  the  plaintiflE  and  his  right  to  immediate 
possession  and  the  wrongful  possession  by  the  defendants,  the 
demand  for  a  return  of  the  property  and  refusal  thereof. 
The  defendants  were  fully  acquainted  with  the  facts  upon 
which  the  determination  of  the  case  must  depend  and  ade- 
quately warned  of  the  nature  of  the  plaintiflE 's  claims.  Our 
conclusion  is  that  the  refusal  of  a  continuance  under  the  cir- 
cumstances shown  did  not  constitute  an  abuse  of  the  discretion 
vested  in  the  court  as  to  that  matter. 

In  addition  to  the  foregoing  matters  directly  involved  in  the 
appeals  herein,  we  are  required  to  consider  a  motion  presented 
by  counsel  for  appellants  whereby  they  ask  for  an  order  stay- 
ing all  proceedings  in  the  action  on  the  ground  that  since  the 
rendition  of  the  judgment  appealed  from,  and  since  the  time 
of  the  appeal,  the  defendants  have  been  duly  discharged  in 
bankruptcy.  The  motion  is  accompanied  by  a  certified  copy 
of  an  order  duly  made  in  the  district  court  of  the  United 
States  for  the  Northern  District  of  California,  discharging  the 
defendants  from  all  debts  and  claims  provable  under  the  acts 
of  Congress  relating  to  bankruptcy,  and  which  existed  on  the 
seventh  day  of  November,  1914,  when  the  petition  for  adjudi- 
cation of  bankruptcy  against  them  was  filed;  with  the  usual 


Digitized  by  VjOOQ IC 


688  Habtnett  v.  Wilson.         [31  Cal.  App. 

exceptions,  none  of  which  require  attention  at  thia  time. 
Respondent  in  reply  to  the  motion  shows  that  the  appeal  from 
the  judgment  herein  was  taken  and  a  stay  bond  filed  by  appel- 
lants on  the  sixteenth  day  of  July,  1913,  which  was  about  six- 
teen months  prior  to  the  commencement  of  the  bankruptcy 
proceedings.  That  an  undertaking  was  given  as  required  for 
a  stay  of  proceedings  under  section  943  of  the  Code  of  Civil 
Procedure,  and  was  conditioned  that  the  defendants  will  obey 
the  orders  of  the  appellate  court  upon  the  said  appeal.  Re- 
spondent concedes  that  this  court  may  appropriately  make  an 
order  perpetually  staying  execution  as  against  the  appellants 
themselves ;  but  insists  that  he  is  entitled  to  an  afSrmance  of 
the  judgment  in  order  that  he  may  prosecute  his  rights  under 
the  bond.  That  he  is  so  entitled,  and  that  an  action  may  be 
maintained  upon  such  bond,  we  do  not  doubt 

Regardless  of  the  suggestion  thus  made  with  respect  to  the 
existence  of  a  stay  bond,  we  also  think  that  appellants  are  not 
on  this  motion  entitled  to  anything  more  than  is  thus  con- 
ceded to  them  by  counsel  for  respondent.  The  principal  ob- 
ject of  the  judgment  was  to  enforce  the  plaintiff's  right  to 
have  certain  personal  property  restored  to  his  possession.  If 
that  property  remains  in  the  possession  or  under  the  control 
of  the  defendants,  it  may  be  redelivered  to  the  plaintiff,  in 
which  event  the  alternative  money  judgment  would  be  of  no 
consequence.  We  are  not  aware  of  anything  in  the  bank- 
ruptcy proceedings  which  would  prevent  such  return  of  his 
property  by  the  defendants  to  the  plaintiff.  The  respondent 
is  entitled  to  a  determination  of  this  appeal,  so  that  if  the 
judgment  be  affirmed  he  may  recover  that  property ;  and  since 
the  condition  of  the  bond  was  that  the  defendants  would  obey 
the  order  of  this  court  upon  the  appeal  (which  upon  an  affirm- 
ance of  the  judgment  would  in  substance  be  an  order  for  the 
return  of  the  property),  we  see  no  reason  why  the  respondent 
is  not  equally  entitled  to  a  determination  of  the  appeal  so  that 
if  the  judgment  be  affirmed  he  may  assert  his  rights  with  re- 
spect to  that  bond.  All  the  protection  to  which  the  appellants 
are  entitled  by  reason  of  a  discharge  in  bankruptcy  will  be 
obtained  by  them  under  an  order  perpetually  staying  proceed- 
ings by  execution  or  otherwise,  against  them,  to  realize  upon 
the  alternative  money  judgment  which  was  rendered  against 
them. 
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The  order  denying  defendants'  motion  for  a  new  trial  is 
affirmed.  The  judgment  is  modified  in  that  portion  thereof 
providing  for  the  amount  to  be  recovered  in  case  a  delivery  or 
return  of  the  property  cannot  be  had,  by  substituting  for  the 
sum  of  $1,287.50  the  sum  of  $1,200;  and  for  the  sum  of  $1,270 
the  sum  of  $1,250;  and  for  the  sum  of  $1,460  the  sum  of 
$1,398.75;  and  for  the  aggregate  sum  of  $5,017.50  the  sum  of 
$4,848.75.  As  thus  amended,  the  judgment  is  affirmed ;  with- 
out prejudice  to  the  right  of  appellants  to  apply  to  the 
superior  court  for  an  order  perpetually  staying  execution  as 
against  them,  upon  those  parts  of  the  judgment  which  provide 
for  recovery  by  the  plaintiff  against  the  defendants  of  any 
sum  or  sums  of  money  in  case  a  delivery  or  return  of  the  de- 
scribed personal  property  or  any  thereof  cannot  be  had« 

JameSy  J.,  and  Shaw,  J.,  concurred. 


[Cir.  No.  1595.    Third  Appellate  District.— October  14,  1916.] 

E.  P.  EICH  et  al..  Petitioners,  v.  SUPERIOR  COURT  OP 
MENDOCINO  COUNTY  et  al..  Respondents. 

Justice's  Court — Appeal — Suiticienot  of  Undertaking. — An  under- 
taking on  appeal  from  the  justice's  court  from  a  judgment  for 
the  payment  of  money  in  a  sum  equal  to  twice  the  amount  of  the 
judgment  and  costs  (an  amount  in  excess  of  one  hundred  dollars), 
and  conditioned  that  if  proceedings  be  stayed  the  appellant  will 
pay  the  amount  of  the  judgment  appealed  from,  and  all  costs  if 
the  appeal  be  withdrawn  or  dismissed,  or  the  amount  of  any  judg- 
ment and  all  costs  that  may  be  recovered  against  him  in  the  action 
in  the  superior  court,  is  sufficient,  under  section  978  of  the  Code 
of  Civil  Procedure,  as  an  undertaking  for  the  payment  of  costs  on 
the  appeal  and  to  give  the  superior  court  jurisdiction  of  the  appeal, 
regardless  of  its  sufficiency  as  an  undertaking  to  stay  execution. 

L). — Dismissal  of  Appeal — Insufficiency  of  Undertaking — Jurisdic- 
tion OF  Superior  Court. — The  superior  court  has  jurisdiction  to 
hear  and  determine  a  motion  to  dismiss  an  appeal  taken  thereto 
from  the  justice's  court  on  the  ground  that  a  sufficient  undertaking 
had  not  been  filed, 
tl  CaL  App.— 44 
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Id.— JuBiSDicnoN— Meaning  of  Buli.— The  rule  that  when  a  eoort 
once  obtains  jnriBdietion  of  the  subject  matter  of  an  action,  it  then 
has  jurisdiction  to  decide  a  question  arising  therein  erroneonslj  as 
well  as  correctlj,  has  no  application  to  a  case  where  the  very  ques- 
tion to  be  determined  is  whether  the  court  has  the  legal  authoritj 
to  hear  and  determine  the  matter  before  it.  The  rule  simplj  mean* 
that  when  the  court  has  jurisdiction  of  the  subject  matter  of  the 
action,  and  makes  error  during  the  course  of  the  trial  or  in  its  final 
deeision,  such  error  is  correctible,  not  through  a  jurisdictional  writ, 
but  solely  bj  appeaL 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  District 
to  secure  an  annulment  of  an  order  dismissing  a  justice's 
court  appeaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  Easch,  for  Petitioners. 

Frank  W.  Taft,  for  Respondenta 

HART,  J. — One  Harvey  Carlton,  on  the  twenty-first  day 
of  June,  1916,  recovered  judgment  against  the  petitioners  in 
the  justice's  court  of  Little  Lake  Township,  in  the  county  of 
Mendocino,  for  the  sum  of  $115.35,  together  with  costs  of 
suit,  taxed  at  $8.75.  Thereafter,  and  within  the  time  allowed 
by  law,  the  petitioners  appealed  from  said  judgment  to  the 
superior  court,  in  and  for  the  county  of  Mendocino,  said  ap- 
peal being  upon  questions  of  both  law  and  fact  The  peti- 
tioners, in  due  time,  filed  the  following  undertaking: 

''Whereas,  on  the  21st  day  of  June,  A.  D.  1916,  a  judgment 
was  entered  in  said  justice's  court  against  defendant  in  favor 
of  plaintiff,  for  one  hundred  and  fifteen  and  35/100  dollars 
and  costs. 

"Defendant  has  appealed  from  said  judgment  to  the  Su- 
perior Court  of  the  County  of  Mendocino ;  and  he  wants  pro- 
ceedings stayed  pending  appeal.  Now  the  undersigned  jointly 
and  severally  undertake  in  the  sum  of  two  hundred  and 
forty-eight  and  70/100  dollars,  that  if  proceedings  be  stayed 
appellant  will  pay  the  amount  of  the  judgment  appealed 
from,  and  will  pay  all  costs  if  the  appeal  be  withdrawn  or 
dismissed,  or  the  amount  of  any  judgment  and  all  costs  that 
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may  be  recovered  against  him  in  action  in  the  Superior  Court, 
and  will  obey  any  order  made  by  the  Court  therein. 
''Dated  this  26th  day  of  June,  A.  D.  1916. 

•*E.  P.  EiCH. 

**  Gertrude  Rich. 

"J.  D.  Barnwell. 

**L0UI8    BniODEAU.** 

Thereafter  the  respondent  noticed  a  motion  to  dismiss  the 
said  appeal  on  the  ground  that  no  appeal  bond,  or  deposit  in 
lien  thereof,  had  been  filed  for  the  purposes  of  the  appeal  and 
that  the  superior  court,  therefore,  had  failed  to  acquire  juris- 
diction of  said  appeal.  Said  motion  came  on  for  hearing  and 
was  heard  on  the  twenty-first  day  of  August,  1916,  and  on 
the  twenty-eighth  day  of  August,  1916,  the  respondents 
herein  made  and  entered  an  order  dismissing  said  appeal  on 
the  ground  set  forth  in  the  notice  of  motion  and  above  stated. 

The  petitioners  claim  that  the  undertaking  filed  by  them 
and  above  quoted  herein  was  and  is  legally  sufiScient  to  sup- 
port the  appeal,  and  that  therefore  the  respondents,  in  order- 
ing the  appeal  dismissed,  exceeded  their  jurisdiction. 

The  proceeding  here  is  for  a  writ  of  review  to  secure  an 
annulment  of  the  order  dismissing  said  appeal. 

Section  978  of  the  Code  of  Civil  Procedure  provides  that 
''an  appeal  from  a  justice's  or  police  court  is  not  effectual 
for  any  purpose,  unless  an  undertaking  be  filed  with  two  or 
more  sureties  in  the  sum  of  one  hundred  dollars  for  the  pay- 
ment of  the  costs  on  the  appeal."  The  same  section  provides 
that,  if  a  stay  of  proceedings  be  claimed,  there  shall  be  filed 
a  like  undertaking,  ''in  a  sum  equal  to  twice  the  amount  of 
the  judgment,  including  costs,  when  the  judgment  is  for  the 
payment  of  money,"  etc. 

The  undertaking  in  the  case  involved  herein,  it  will  be  ob- 
served, is  for  a  sum  equal  to  twice  the  amount  of  the  judg- 
ment and  the  costs,  and  while  it  is  possible  that  its  sole  pur- 
pose might  have  been  to  effect  a  stay  of  proceedings,  it 
obligates  the  sureties  to  pay  all  costs  which  may  accrue  by 
reason  of  the  appeal,  if  the  same  be  withdrawn  or  dismissed, 
or  to  pay  "the  amount  of  any  judgment  and  all  costs  that 
may  be  recovered  against  him  in  the  action  in  the  superior 
court,"  and  to  "obey  any  order  made  by  the  court  therein." 

It  is  clear  that  the  sureties,  by  their  undertaking,  bound 
themselves  to  pay  the  costs  on  appeal,  and  the  bond,  being  iti 
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an  amount  in  excess  of  one  hundred  dollars,  is  in  all  resr^cets 
sufficient  for  that  purpose.  Whether  it  was  also  sufTioic  nt  to 
stay  proceedings,  is  wholly  immaterial,  so  far  as  the  appeal  is 
concerned.  To  perfect  his  appeal,  the  statute  makes  it  in- 
dispensably necessary  for  the  appealing  party  to  file  an  un- 
dertaking in  the  sum  of  one  hundred  dollars  for  the  payment 
of  the  costs  on  appeal,  and  when  this  is  done,  the  court  to 
which  the  appeal  is  taken  acquires  jurisdiction  thereof,  and 
obviously  cannot  be  divested  of  such  jurisdiction  by  the  mere 
failure  of  the  appellant  to  file  a  stay  bond.  Nor  is  its  validity 
as  an  appeal  bond  destroyed  by  the  fact  that  it  also  purports 
to  be  given  to  stay  execution.  (Edwards  v.  Superior  Court, 
159  Cal.  710,  714,  [115  Pac.  649] ;  Ward  v.  Superior  Court, 
58  Cal.  519 ;  Jones  v.  Superior  Court,  151  Cal.  589,  [91  Pac. 
505].) 

The  undertaking  in  the  case  of  Edwards  v.  Superior  Court, 
159  Cal.  710,  [115  Pac.  649],  contained  the  following  condi- 
tion, between  which  and  the  condition  of  the  undertaking 
herein  involved  it  will  readily  be  perceived  no  substantial 
difference  exists: 

'*The  condition  of  the  above  undertaking  is  such  that  the 
said  Edwards  et  als.  obtained  judgment,  before  James  Q. 
Quinn,  Justice  of  the  Peace  of  Oakland  Township,  in  and  for 
the  County  of  Alameda,  State  of  California,  on  the  25th  day 
of  October,  1909,  for  $73.20,  principal  sum,  and  for  $9.50 
costs;  and  whereas  the  above  bounden  P.  E.  Miller  (defendant 
and  appellant)  is  desirous  of  appealing  from  the  decision  of 
said  justice  to  the  Superior  Court  in  and  for  the  County  of 
Alameda,  and  a  stay  of  proceedings  is  claimed.  Now,  if  the 
above-bounden  shall  well  and  truly  pay  or  cause  to  be  paid 
the  amount  of  the  said  judgment  and  all  costs,  and  obey  any 
order  the  said  Superior  Court  may  make  therein,  if  the  said 
appeal  be  withdrawn  or  dismissed,  or  pay  the  amount  of  any 
judgment  and  all  the  costs  that  may  be  recovered  against  the 
said  appellant  in  the  said  superior  court,  and  obey  any  order 
the  said  court  may  make  therein,  then  this  obligation  to  be 
null  and  void;  otherwise  to  remain  in  full  force  and  virtue." 

Chief  Justice  Beatty,  who  prepared  the  main  opinion  in 
that  case,  among  other  things,  said:  **The  latest  decision  of 
this  court  upon  that  point  {Jones  v.  Superior  Court,  151  Cal. 
589,  [91  Pac.  505]),  is  a  conclusive  affirmance  of  the  suffi- 
ciency of  the  undertaking  under  section  978  of  the  Code  of 
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CivU  Procedure.  It  may  be  doubted  whether  the  decision 
in  that  case  successfully  distinguishes  the  case  of  McConky 
V.  Superior  Court,  56  Cal.  83,  in  which  section  978  appears  to 
have  been  differently  construed,  but  if  that  case  was  not  dis- 
tinguishable it  was  certainly  overruled — and  I  have  no  doubt 
properly  overruled — ^for  the  construction  there  given  to  sec- 
tion 978  was  only  reached  by  disregarding  the  express  terms 
of  the  statute,  i.  e.,  by  the  substitution  of  the  word  *or'  for 
'and'  with  the  effect  of  requiring  two  undertakings,  each  con- 
taining the  same  condition,  where  one  was  amply  sufficient  for 
every  conceivable  purpose — and  that  in  a  class  of  actions 
where  simplicity  of  procedure  and  economy  are  a  most  im- 
portant desideratum.'^ 

In  a  concurring  opinion,  the  other  members  of  the  court 
•aid: 

**  We  concur  in  the  order  denying  a  writ  on  the  ground  that 
the  bond  is  sufficient  to  confer  jurisdiction  on  the  superior 
court.  The  undertaking  is  in  more  than  the  sum  of  one  hun- 
dred dollars,  and  is  conditioned  for  the  payment  of  the  costs 
on  the  appeal.  It  thus  contains  all  that  is  required  by  sec- 
tion 978  of  the  Code  of  Civil  Procedure,  to  make  the  appeal 
effectual.  •  •  .  Whether  or  not  it  is  effectual  to  operate  as  a 
stay  bond  is  not  here  involved.  We  express  no  opinion  on 
this  point,  nor  do  we  think  it  necessary  for  the  decision  of 
this  case  to  question  the  correctness  of  McConky  v.  Superior 
Court,  56  Cal.  83." 

The  Edwards'  case  ''is  a  conclusive  affirmance  of  the  suffi- 
ciency of  the  undertaking"  in  "the  present  case,"  under  sec- 
tion 978  of  the  Code  of  Civil  Procedure,  as  a  bond  for  the 
payment  of  costs  on  appeal. 

The  learned  counsel  for  the  respondents  argue,  however: 
**It  is  elementary  that,  if  a  court  has  jurisdiction  to  decide 
a  question  correctly,  it  also  has  jurisdiction  to  decide  it  in- 
correctly, and  to  hold  that  a  court  exceeds  its  jurisdiction  in 
granting  a  motion  to  dismiss  would  compel  us  to  hold  that  it 
exceeds  its  jurisdiction  in  denying  such  motion.  Therefore,  a 
rule  which  holds  that  the  superior  court  exceeds  its  jurisdic- 
tion in  either  granting  or  denying  a  motion  must,  perforce, 
hold  that  the  superior  court  cannot  pass  upon  a  motion  at 
all.  A  litigant  could,  under  such  a  rule,  appeal  to  the  su- 
perior court  without  filing  any  bond  whatever  and  the 
superior  court  would  be  without  jurisdiction  to  dismiss  it" 
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The  reasoning  is  dearly  and  wholly  fallacious.  The  su- 
perior eourt  has  the  right  and  the  power  to  pass  upon  and 
decide  a  motion  to  dismiss  an  appeal  taken  thereto,  and  where 
the  motion  is  based  upon  the  ground  that  the  undertaking 
required  by  section  978  of  the  Code  of  Civil  Procedure  for  the 
indemnification  of  the  costs  accruing  by  reason  of  the  appeal 
has  not  been  filed,  it  is  not  only  within  the  power,  but  it  is  the 
duty,  of  the  court  to  dismiss  the  appeal  or,  speaking  more 
accurately,  the  attempted  appeal,  since,  as  stated,  the  section 
named  makes  the  filing  of  such  an  undertaking  one  of  the 
essential  and,  indeed,  indispensable  requisites  for  conferring 
upon  such  court  jurisdiction  to  hear  and  determine  an  appeal 
thereto  from  a  justice's  or  police  court.  The  rule  that  when 
a  court  once  obtains  jurisdiction  of  the  subject  matter  of  an 
action,  it  then  has  jurisdiction  to  decide  a  question  arising 
therein  erroneously  as  well  ss  correctly,  has  no  application  to 
a  case  where  the  very  question  to  be  determined  is  whether 
the  court  has  the  legal  authority  to  hear  and  determine  the 
matter  before  it.  The  rule  simply  means  that  when  the  court 
has  jurisdiction  of  the  subject  matter  of  the  action,  and  makes 
error  during  the  course  of  the  trial  or  in  its  final  decision, 
such  error  is  correctible,  not  through  a  jurisdictional  writ,  but 
solely  by  appeal.  Obviously,  if  the  trial  court  is  called  upon 
to  decide  whether  it  has  jurisdiction  of  the  subject  matter  of 
the  action  and  determines  the  question  erroneously,  or,  having 
no  jurisdiction,  nevertheless  claims  it,  it  can  be  prevented 
from  proceeding  to  exercise  the  usurped  authority  or,  having 
exercised  it,  its  action  may  be  annulled  and  vacated  by  means 
of  the  remedy  appropriate  thereto. 

For  the  reasons  herein  given,  the  order  made  by  the  re- 
spondents in  this  proceeding  dismissing  the  appeal  by  the 
petitioners  herein  from  the  judgment  of  the  justice's  court  of 
Little  Lake  Township,  Mendocino  County,  in  the  action 
wherein  said  Harvey  Carlton  was  plaintiff  and  the  said  peti- 
tioners were  defendants,  is  hereby  annulled,  set  aside,  and 
vacated. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Ctf,  No.  1806.    fleeond  AppeOate  District — October  17,  1916.] 

A.  H.  BEHKOPF,  Appellant,  v.  JOE  WIBZ  et  al., 
Respondents. 

Landlobd  and  Tenant — Abandonment  of  F^mises  —  TTnqualifizd 
Taking  of  Possession  bt  Lessob— Action  fob  Damages  not  Main- 
tainable.— Where  the  posseflsion  of  demised  premises  is  vacated  bj 
the  lessees  prior  to  the  expiration  of  the  term,  the  lessor  cannot 
maintain  an  action  for  damages  in  a  snm  equal  to  the  difference 
between  the  rent  which  should  have  been  paid  under  the  lease  and 
the  amount  for  which  he  was  able  to  rent  the  property  for  the 
period  of  the  unexpired  term,  where  he,  upon  being  informed  bj 
the  lessees  of  their  intention  to  vacate  the  premises,  took  possession 
of  the  propertj  and  made  a  new  lease  thereof,  without  making  any 
further  demand  upon  the  lessees,  or  in  anj  manner  informing  them 
of  the  course  which  he  would  pursue. 

Id.— Repudiation  of  Lease  bt  Tenants— Acceptance  of  Possession 
FOB  Benefit  of  Lessee— Duty  of  Lessob.— Where  a  tenant  aban- 
dons the  leased  propertj  and  repudiates  the  lease,  the  landlord 
maj  accept  possession  of  the  property  for  the  benefit  of  the  tenant 
and  relet  the  same,  and  thereupon  maj  maintain  an  action  for 
damages  for  the  difference  between  what  he  was  able  in  good  faith 
to  let  the  propertj  for  and  the  amount  provided  to  be  paid  under 
the  lease  agreement  But  a  lessor  who  chooses  to  follow  that 
course  must  in  some  maimer  give  the  lessee  information  that  he  is 
accepting  such  possession  for  the  benefit  of  the  tenant,  and  not  in 
his  own  right  and  for  his  own  benefit. 

Id^ — ^Unqualified  Acceptance  bt  Lessobt— Belease  of  Lesser.- -An 
unqualified  taking  of  possession  bj  the  lessor,  and  reletting  of  the 
premises  bj  him  as  owner  to  new  tenants,  is  inconsistent  with  the 
continuing  force  of  the  original  lease.  If  done  without  the  consent 
of  the  tenant  to  such  interference,  it  is  an  eviction,  and  the  tenant 
win  be  released.  If  done  pursuant  to  the  tenant's  attempted 
abandonment,  it  is  an  acceptance  of  the  surrender  and  likewise 
releases  the  tenant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dan  V.  Noland,  and  Walter  B.  Kibbey,  for  Appellant 

McPherrin  &  Nichols,  for  Respondents. 
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CONRET,  P.  J.— This  is  an  action  whereby  the  plaintiff 
seeks  to  recover  damages  for  breach  of  the  covenants  of  a  writ- 
ten lease  of  real  property.  The  court  having  granted  de- 
fendants' motion  for  a  nonsuit,  judgment  was  entered,  from 
which  plaintiff  appeals. 

The  lease  was  for  three  years,  beginning  April  1, 1913.  De- 
fendants paid  the  rent  monthly  in  advance  for  the  period  of 
one  year  and  vacated  the  premises  a  few  days  prior  to  April 
1, 1914.  Thereupon  the  lessor  took  posse«^sion  of  the  premises 
and  advertised  for  another  tenant.  During  the  month  of 
April,  1914,  he  obtained  another  tenant  to  whom  he  leased 
the  premises  for  a  term  of  three  years,  beginninc?  May  1, 1914, 
and  at  a  rate  of  rental  less  than  that  provided  for  in  the  lease 
which  had  been  made  to  defendants.  Plaintiff  claims  dam- 
ages in  a  sum  equal  to  the  difference  between  the  rent  which 
would  have  been  paid  under  the  lease  of  the  defendants  and 
the  amount  for  which  he  was  able  to  rent  the  property  for 
the  period  of  the  unexpired  term  of  the  defendants. 

Where  a  tenant  abandons  the  leased  property  and  repu- 
diates the  lease,  the  landlord  may  accept  possession  of  the 
property  for  the  benefit  of  the  tenant  and  relet  the  same,  and 
thereupon  may  maintain  an  action  for  damages  for  the  differ- 
ence between  what  he  was  able  in  good  faith  to  let  the  prop- 
erty for  and  the  amount  provided  to  be  paid  under  the  lease 
agreement.  (Bradbury  v.  Higginson,  162  Cal.  602,  [123  Pac. 
797].)  But  a  lessor  who  chooses  to  follow  that  course  must 
in  some  manner  give  the  lessee  information  that  he  is  accept- 
ing such  possession  for  the  benefit  of  the  tenant  and  not  in 
his  own  right  and  for  his  own  benefit.  If  the  lessor  takes 
possession  of  property  delivered  to  him  by  his  tenant  and 
does  so  unqualifiedly,  he  thereby  releases  the  tenant  {Baker 
V.  EUers  Music  Co.,  26  Cal.  App.  371,  [146  Pac.  1056] ;  WO- 
come  V.  Hess,  90  Cal.  507,  [25  Am.  St.  Rep.  145,  27  Pac. 
369].)  An  unqualified  taking  of  possession  by  the  lessor  and 
reletting  of  the  premises  by  him  as  owner  to  new  tenants  is 
inconsistent  with  the  continuing  force  of  the  original  lease. 
If  done  without  the  consent  of  the  tenant  to  such  interference, 
it  is  an  eviction,  and  the  tenant  will  be  released.  If  done  pur- 
suant to  the  tenant's  attempted  abandonment,  it  is  an  accept- 
ance of  the  surrender  and  likewise  releases  the  tenant. 

In  this  case  the  plaintiff's  testimony  presents  the  facts 
clearly  and  without  confiict.    The  defendants  informed  the 
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plaintiff  that  they  were  going  to  leave  the  ranch.  They  did 
leave,  and  omitted  payment  of  the  installment  of  rent  which, 
according  to  the  terms  of  the  lease,  fell  due  April  1,  1914. 
Without  making  any  further  demand  upon  the  defendants, 
or  in  anv  manner  informing  them  as  to  the  course  which  he 
would  pursue,  the  plaintiff  took  possession  and  made  a  new 
lease  of  the  land  as  above  stated.  Upon  these  facts  the  plain-  \ 
tiff  failed  to  establish  any  right  of  action  for  the  damages 
claimed  1^  him.  In  Auer  v.  Penn,  99  Pa.  St.  370,  [44  Am. 
Bep.  114],  it  was  stated  that  if  the  tenant  gives  up  the  de- 
mised pfemises,  the  landlord  may  re-enter  and  relet,  and  that 
such  action  on  his  part  raises  no  presumption  of  acceptance 
of  a  surrender,  since  it  is  for  the  advantage  of  the  tenant  that 
he  should  do  so.  Referring  to  that  case  and  that  proposition, 
the  supreme  court  of  California  in  Welcome  v.  Hess,  90  Cal. 
507,  [2ft  Am.  St.  Rep.  145,  27  Pac.  369),  declared  that  while 
there  ai«  many  cases  which  hold  to  this  view,  **the  weight  of 
authority  and  the  better  reason  is  the  other  way.''  It  follows 
that  the  evidence  in  this  case,  although  construed  as  favorably 
as  possible  to  the  plaintiff,  was  insufficient  to  establish  his 
case  and  the  court  was  right  in  granting  the  nonsuit. 

In  examining  the  evidence  we  have  not  overlooked  the  pro- 
posed alteration  of  the  lease,  which  alteration  was  signed  by 
the  lessor  and  delivered  by  the  lessor  to  the  defendants  for 
their  approval,  nor  the  evidence  of  the  circumstances  con- 
nected with  that  proposed  change  in  the  terms  of  the  lease. 
The  defendants  did  not  sign  the  proposed  supplemental  agree- 
ment, and  it  does  not  appear  that  any  of  the  things  which  they 
did  after  it  was  delivered  to  them  amounted  to  an  acceptance 
or  part  performance.  Throughout  the  transaction  they  ap- 
pear to  have  acted  consistently  with  the  terms  of  the  original 
lease  until  the  time  when  they  abandoned  the  premises  and 
thereby  offered  to  surrender  the  same,  which  surrender  must 
be  deemed  to  have  been  accepted  by  reason  of  the  acts  of  the 
plaintiff  as  above  stated. 

The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  14,  1916. 
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[Crim.  No.  SIB.    Second  Appellato  District.— October  17,  1916.] 

In  the  Matter  of  the  Application  of  EUGENIA  N.  DUPES, 
for  a  Writ  of  Habeas  Corpus. 

DlVOROV— GUSTODT  OF  CHILDREN — APPEAL— StAT  OF  PROCEEDIMOS. — ^In 

an  action  for  divorce  an  order  included  in  tbe  interlocutory  decree 
awarding  the  father  the  cnatody  of  the  minor  children  of  the  par- 
ties is  stayed  by  the  taking  of  an  appeal  from  saeh  decree  by  the 
wife,  and  the  trial  court  has  no  jurisdiction  pending  the  appeal 
to  order  that  such  children  be  taken  from  the  possession  of  their 
mother  and  given  to  their  father. 
Id. — ^Effect  of  Appeal — ^Bemoval  of  Jurisdiction. — ^The  effect  of  the 
perfecting  of  an  appeal  is  to  stay  all  further  proceedings  upon  the 
judgment  or  order  appealed  from  or  matters  embraced  therein  in 
the  court  below,  and  to  remove  the  subject  matter  of  the  adjudica- 
tion from  the  jurisdiction  of  such  court. 

APPLICATION  for  a  Writ  of  Habeas  Corpns  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District  to  secure  the  custody  of  minor  children. 

The  facts  are  stated  in  the  opinion  of  the  court 

MacEjiight  ft  Fitzgerrell,  and  P.  N.  Myers,  for  Petitioner. 

Chas.  N.  Sears,  and  E.  J.  Emmons,  for  Respondent 

SHAW,  J.— The  facts  are  as  follows:  On  February  25, 
1916,  T.  W.  Dupes  filed  a  complaint  in  the  superior  court  of 
Kern  County,  wherein  he  prayed  for  a  decree  of  divorce  from 
Eugenia  N.  Dupes  and  the  award  to  him  of  the  care,  custody, 
and  control  of  Janice  and  Bernard  Dupes,  minor  children  of 
the  parties,  who  it  appears  were  at  the  time  living  with  their 
mother.  By  answer  and  cross-complaint,  Eugenia  N.  Dupes 
asked  that  she  be  awarded  the  decree  of  divorce  and  likewise 
awarded  the  care  and  custody  of  the  children;  each  of  said 
parents  alleging  the  other's  unfitness  to  have  control  of  them. 
Pending  the  trial  an  order  was  issued  to  Eugenia  N.  Dupes 
requiring  her  to  show  cause  why  an  order  should  not  be  made 
awarding  the  custody  of  the  children  to  their  father,  and  this 
matter  coming  on  for  hearing,  the  court,  pursuant  to  stipula- 
tion of  the  parties,  on  March  6,  1916,  made  an  order,  subject 
to  saeh  further  order  as  might  be  made,  awarding  the  custody 
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of  the  children  to  the  mother.  The  case  was  tried  and,  on 
July  22,  1916,  the  court  made  findings  in  said  action  upon 
which,  as  a  conclusion  of  law,  it  found  that  T.  W.  Dupes  was 
entitled  to  a  decree  of  divorce,  and  that  Eugenia  N.  Dupes 
was  unfit  to  have  the  custody  and  care  of  the  minor  children, 
and  awarding  their  custody  to  the  father.  Three  days  there- 
after, to  wit,  on  July  25,  1916,  the  defendant  in  said  action, 
Eugenia  N.  Dupes,  perfected  an  appeal  from  said  interlocu- 
tory judgment.  After  the  appeal  had  been  perfected,  and  on 
July  26,  1916,  the  court  made  an  order  reciting  that,  whereas, 
before  the  hearing  of  said  action  upon  its  merits,  to  wit,  on 
March  6,  1916,  an  order  had  been  made  awarding  the  care, 
custody,  and  control  of  said  minor  children  to  the  defendant 
Eugenia  N.  Dupes,  and  the  court  having  at  the  conclusion  of 
the  trial  of  the  action  found  that  defendant  was  not  a  fit  and 
proper  person  to  have  the  care  of  said  children,  and  it  having 
appeared  by  the  evidence  introduced  that  T.  W.  Dupes  was 
a  proper  person  to  whom  their  care  and  custody  should  be 
awarded,  ordered  that  said  temporary  order  made  on  the  sixth 
day  of  March,  1916,  be  vacated,  and  the  care,  custody,  and 
control  of  said  children  awarded  to  their  father,  T.  W.  Dupes. 
Thereafter,  on  July  31,  1916,  the  court  by  an  order  directed 
the  sheriff  of  Kern  County  to  take  into  his  custody  and  deliver 
to  the  court  said  Janice  and  Bernard  Dupes,  to  be  disposed 
of  according  to  the  order  of  court;  and  further  ordered  that 
a  copy  of  the  order  so  made  be  delivered  to  the  mother  then 
having  possession  of  the  children.  The  sheriff  complied  with 
this  order  and  took  from  the  mother  the  possession  of  the  chil- 
dren and  produced  them  in  court;  whereupon,  on  the  same 
day,  to  wit,  July  31,  1916,  the  court  ordered  the  sheriff  to 
immediately  deliver  the  children  to  their  father. 

By  the  return  made  in  response  to  the  writ,  T.  W.  Dupes 
bases  his  right  to  the  custody,  care,  and  control  of  the  minors 
upon  the  findings  of  fact  showing  petitioner's  unfitness  to 
have  charge  of  the  children,  and  upon  the  interlocutory  decree 
made  July  22,  1916,  awarding  the  custody  of  the  children  to 
the  plaintiff  in  said  action;  and  also  upon  the  order  of  the 
superior  court  made  after  the  perfecting  of  the  appeal  from 
said  interlocutory  decree  (and  which  said  order  purported  to 
vacate  and  set  aside  the  order  awarding  the  custody  of  the 
children  to  Eugenia  N.  Dupes  on  March  6,  1916),  pursuant 
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to  which  the  sheriflf  was  on  July  31,  1916,  directed  to  take 
possession  of  the  children  and  deliver  them  to  the  father. 

The  effect  of  the  perfecting  of  an  appeal  is  to  stay  all  fur- 
ther proceedings  upon  the  judgment  or  order  appealed  from 
or  matters  embraced  therein  in  the  court  below.  (Code  Civ. 
Proc,  sees.  946,  949.)  It  operates  to  remove  the  subject  mat- 
ter of  the  adjudication  from  the  jurisdiction  of  the  court 
below  pending  the  appeal,  and  suspends  the  power  of  that 
court  to  enforce  its  order  until  the  appeal  is  determined. 
{Ex  parte  Queirolo,  119  Cal.  635,  [51  Pac.  956].)  *'The  ef- 
fect of  the  appeal  is  to  remove  the  subject  matter  of  the  order 
from  the  jurisdiction  of  the  lower  court,  and  that  court  is 
without  power  to  proceed  further  as  to  any  matter  embraced 
therein  until  the  appeal  is  determined.*'  {Vosburg  v.  Vos- 
burg,  137  Cal.  493,  [70  Pac.  473].)  The  fitness  of  the  respec- 
tive  parties  as  custodians  of  the  children  was  one  of  the  is59ue8 
involved  in  the  action  and  tried  by  the  court,  and  as  to  which 
it  found  the  mother,  Eugenia  N.  Dupes,  was  not  a  proper 
person  to  have  control  of  the  children;  that  the  father  was 
a  fit  person  to  whom  the  control  should  be  awarded,  and  so 
ordered.  The  mother,  however,  under  and  by  virtue  of  the 
order  of  March  6th  awarding  her  the  custody  of  the  children, 
had  possession  of  them  and,  since  the  stay  of  proceedings 
pending  appeal  has  the  legitimate  effect  of  keeping  the  sub- 
ject thereof  in  the  condition  in  which  it  was  when  the  stay  of 
proceedings  was  granted  {Schwarz  v.  Superior  Court,  111  Cal. 
113,  [43  Pac.  580]),  it  would  seem  dear  that  the  decree 
from  which  the  appeal  was  perfected  should  constitute  no 
ground  upon  which  respondent  could  found  his  right  to  the 
custody  of  the  children.  This  being  true,  the  order  award- 
ing their  custody  to  T.  W.  Dupes,  as  embodied  in  the  decree 
from  which  the  appeal  was  perfected,  left  in  full  force  and 
effect  the  order  of  March  6th,  under  which  petitioner  was 
awarded  control  of  the  children.  Since  by  perfecting  the 
appeal  the  subject  of  the  litigation  was  removed  from  the 
lower  court,  it  would  seem  equally  clear  that  the  court  was 
without  jurisdiction  to  make  the  order  of  July  31st  purport- 
ing to  vacate  and  annul  the  order  of  March  6th,  and  directing 
the  sheriff  to  take  the  children  from  the  mother  and  deliver 
them  to  the  father.  Our  conclusion  is  that  the  appeal  stayed 
all  proceedings  upon  the  decree  and  order  embraced  therein, 
and  removed  the  case  from  the  trial  court,  thus  depriving 
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it  of  jurisdiction  to  make  any  order  as  to  the  subject  matter 
thereof  pending  the  appeal.  Hence  neither  the  findings,  de- 
cree based  thereon,  nor  the  order  made  after  the  appeal  was 
taken  purporting  to  vacate  the  order  of  March  6th,  constitute 
any  ground  for  respondent's  asserted  right  to  the  control  and 
custody  of  said  minors.  (See  Yosburg  v.  Vosburg,  137  Cal. 
493,  [70  Pac  473],  and  Ex  parte  Queirolo,  119  Cal.  635,  [51 
Pac.  956].) 

It  is  also  claimed  that  petitioner  is  not  a  fit  and  proper  per- 
son, to  have  the  care  and  control  of  said  minors.  Specific  acts 
of  neglect  of  the  children  occurring  prior  to  the  trial,  and  a 
course  of  misconduct  pursued  by  petitioner  prior  thereto,  are 
set  forth  in  the  return,  to  prove  which  numerous  affidavits 
are  presented.  These  affidavits,  however,  relate  to  acts  of 
omission  and  commission  on  the  part  of  petitioner,  as  stated, 
occurring  before  the  trial  of  the  issues  involved  in  the  litiga- 
tion and  therein  relied  upon  to  show  her  unfitness.  Pending 
the  appeal,  a  new  proceeding  involving  the  same  question 
cannot  be  based  thereon. 

It  is  ordered  that  the  custody  of  said  Bernard  Dupes  and 
Janice  Dupes  be  by  T.  W.  Dupes,  the  respondent  herein,  sur- 
rendered and  restored  to  petitioner,  Eugenia  N.  Dupes. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Or.  No.  195S.    First  Appellate  Distriet.— October  IS,  191 «« I 

PACIFIC  COAST  CASUALTY  COMPANY  (a  Corpora- 
tion), Petitioner,  v.  A.  J.  PILLSBUBY  et  al.,  as  Com- 
missioners,  etc.,  Bespondents;  MBS.  J.  CASSELL, 
Applicant. 

WORKltBN'S  GOMPXNSATION  ACIV— DSATH  OF  EbEAND  BOT  Uf   ELEVATOB 

Accident — Disreoabd  or  Instbuctions — Annulment  of  Award. — 
An  award  of  compensation  made  bj  the  Industrial  Aecident  Com- 
mission for  the  death  of  an  errand  boy,  who  met  his  death  while 
endeavoring  to  ascend  to  the  floor  of  the  building  upon  which  hi5 
emplojer  had  its  place  of  business,  hj  means  of  a  freight  elevator 
operated  by  himself,  is  beyond  the  jurisdiction  of  the  commission, 
where  the  nndisputed  evidence  shows  that  the  deceased  had  been 
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expressly  warned  not  to  ride  in,  or  attempt  to  operate,  the  freight 
•levators  in  the  building  under  penalty  of  discharge,  and  that 
notices  were  posted  at,  or  near,  the  entrance  of  such  elevators  of 
similar  import,  and  there  if  no  evidence  that  the  alleged  disregard 
of  each  instructions  and  warnings  on  the  part  of  employees  was 
ever  brought  to  the  notice  of  their  employer,  or  of  any  negligence 
from  which  such  knowledge  would  be  chargeable. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  First  Appellate  District 
to  review  an  award  of  compensation  made  by  the  Industrial 
Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

T.  T.  C.  Gregory,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

THE  COURT.— This  is  an  application  for  a  writ  of  review 
directed  against  the  Industrial  Accident  Commission  by  the 
petitioner,  who  is  the  insurer  of  the  Simon  Millinery  Company 
of  San  Francisco,  which  company  was  the  employer  of  one 
Simon  Cassell,  an  errand  boy,  who  was  killed  in  an  elevator 
accident  during  the  time  of  his  employment  by  said  company. 

The  facts  of  the  case  as  disclosed  by  the  record  are  briefly 
these:  The  deceased,  Simon  Cassell,  entered  the  employment 
of  the  Simon  Millinery  Company  as  an  errand  boy  about  one 
month  prior  to  the  accident  in  which  he  met  his  death.  The 
place  of  business  of  the  Simon  Millinery  Company  was  in  the 
Lincoln  Building,  situate  near  the  corner  of  Fifth  and  Market 
Streets  in  said  city.  There  were  several  passenger  and  freight 
elevators  in  said  building.  The  tenants  in  the  portion  of  the 
building  fronting  on  Market  Street  used  chiefly  the  freight 
and  passenger  elevators  near  the  entrance  to  said  building  on 
said  street.  There  was  also  a  freight  and  passenger  elevator 
chiefly  used  by  tenants  in  that  portion  of  the  building  front- 
ing upon  Fifth  Street,  and  it  was  in  the  freight  elevator  near 
the  Fifth  Street  entrance  that  the  deceased  met  with  the  acci- 
dent which  caused  his  immediate  death.  On  the  third  day  of 
September,  1915,  the  deceased  was  directed  by  his  employer, 
the  Simon  Millinery  Company,  to  go  to  a  certain  place  on 
Mission  Street  and  obtain  some  piping.    He  went  upon  said 
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errand,  and,  returning  with  the  piping,  attempted  to  enter  the 
building  and  ascend  to  the  floor  upon  which  his  employer  had 
its  place  of  business  by  way  of  the  freight  elevator  near  the 
Fifth  Street  entrance,  and  in  so  doing  to  operate  the  elevator 
himself.  In  some  manner  not  made  very  dear  by  the  evi- 
dence he  was  crushed  and  killed  in  the  attempt  to  thus  operate 
this  elevator. 

There  was  evidence  introduced  before  the  commission  that 
upon  entering  the  emplojrment  of  the  Simon  Millinery  Com- 
pany the  deceased  had  been  expressly  warned  not  to  ride  in  or 
attempt  to  operate  the  freight  elevators  under  penalty  of 
immediate  discharge.  There  wss  also  some  evidence  before 
the  commission  tending  to  show  that  notices  were  posted  at,  or 
near,  the  entrances  to  both  freight  elevators  in  the  building 
warning  persons  against  attempting  to  operate  or  ride  in  them 
without  the  presence  of  the  regular  operator  of  said  elevators. 
There  was  also  some  evidence  before  the  commission  that  these 
warnings  or  notices  had  been  occasionally  disregarded  by  cer- 
tain of  the  employees  of  the  Simon  Millinery  Company,  and 
that  upon  several  occasions  the  errand  boys  had  ridden  up  and 
down  in  the  freight  elevators  of  the  building  in  violation  of 
the  express  warning  and  instruction  not  to  do  so.  We  have 
examined  the  record  carefully  for  the  purpose  of  determining 
whether  there  is  any  evidence  therein  that  these  instances  of 
the  disregard  of  the  instructions  and  warnings  on  the  part 
of  its  employees  were  ever  brought  to  its  notice,  and  as  to 
whether  or  not  there  is  any  evidence  showing  that  the  em- 
ployer was  derelict  in  not  taking  notice  of  the  fact  that  its 
orders  were  being  disobeyed  by  its  employees;  but  upon  such 
examination  we  have  failed  to  find  any  evidence  whatever  of 
any  such  knowledge  on  the  part  of  the  employer,  or  of  any 
such  negligence  on  its  part  from  the  fact  of  which  such  knowL 
edge  would  be  chargeable.  This  being  so,  we  are  of  the  opin- 
ion that  the  finding  of  the  Industrial  Accident  Commission 
''that  the  deceased  and  other  employees  of  the  defendant  fre- 
quently operated  said  Fifth  Street  elevator  by  themselves 
without  reproof  or  discipline  by  said  defendant,"  and  also  the 
finding  ''that  the  signs  placed  by  the  owners  of  said  building 
upon  the  doors  of  the  elevators  were  habitually  disregarded 
without  protest,*'  and  also  the  finding  "that  the  protection  of 
its  employees  from  serious  bodily  injury  or  death  in  connec- 
tion with  the  operation  of  such  elevators  was  not  made  plain 
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to  them  nor  to  Cassell  in  a  manner  suited  to  the  intelligence 
of  a  person  of  his  age/'  are  without  evidence  to  support  them, 
and  are  contrary  to  the  evidence  in  the  case;  and  that  since 
these  findings  of  fact  were  essential  to  the  recovery  of  the 
applicant  before  the  Industrial  Accident  Commission,  the  ac- 
tion of  that  body  in  awarding  such  compensation  without  any 
evidence  sufficient  to  sustain  said  findings  was  beyond  the 
jurisdiction  of  the  commission,  and  hence  that  a  writ  of  re- 
view would  properly  lie,  and  that  such  writ  should  issue,  and 
that  the  action  of  the  commission  in  awarding  such  compensa- 
tion should  be  annulled. 
It  is  so  ordered. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  November  16, 1916,  and  the  follow- 
ing  opinion  then  rendered  thereon: 

THE  COURT.— The  petition  for  rehearing  is  denied.  We 
are  of  the  opinion  that  the  undisputed  evidence  in  the  case 
showed  that  the  deceased  had  been  expressly  warned  not  to 
ride  in,  or  attempt  to  operate,  the  freight  elevators  in  the 
building  in  which  he  met  his  death,  under  penalty  of  dis- 
charge, and  that  notices  were  posted  at,  or  near,  the  entrance 
of  such  elevators  of  similar  import,  and  that  the  disregard 
of  such  warning  by  the  employee  must,  in  the  absence  of  evi- 
dence mitigating  such  disobedience,  be  held  to  constitute  such 
willful  misconduct  as  would  prevent  a  recovery  before  the 
commission,  where,  as  in  the  instant  case,  there  is  no  evidence 
tendincT  to  show  that  the  disregard  of  its  warnings,  ordera,  and 
noticett  was  condoned  by  the  employer. 
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[€iv.  No.  2042.    Second  Appellate  Distriet.— October  19,  1910.] 

NATIONAL  BANK  OF  BAKERSFIELD  (a  Corporation), 
Appellant,  v.  W.  B.  WILLIAMS,  as  Superintendent  of 
Banks,  etc.,  Bespondent. 

Banking  Aoi>— Sals  of  Pbopebtt— LiabOiItt  vob  Taxbs— G6n8TBU0- 
TiON  or  Obdke  AUTH0BI2ING  Salb. — ^An  action  cannot  be  maintained 
against  the  superintendent  of  banks  to  recover  of  him,  as  the 
grantor  of  certain  real  proper^  belonging  to  an  insolvent  banking 
corporation,  the  amount  of  the  taxes  which  the  grantee  was  required 
to  paj  to  protect  the  propertj  from  sale  on  account  of  delinqaenej, 
notwithstanding  such  taxes  were  a  lien  on  the  propertj  but  not  due 
at  the  time  of  the  conveyance,  where  such  conveyance  was  made  pur- 
suant to  an  order  of  court  directing  such  official  to  make  a  convey- 
ance of  only  such  right,  title,  and  interest  as  the  insolvent  had  in 
the  property,  and  neither  the  order,  nor  the  deed,  made  any  refer- 
ence to  taxes. 

Id. — ^Dbid — ^Usx  or  Tibm  'H^bant" — Covenant  Against  Taxbs-* 
When  not  Imflibd. — While  th^s  use  of  the  word  "grant^  in  a  con- 
veyance implies  a  covenant  against  encumbrances  made  or  suffered 
by  the  grantor,  and  while  taxes  which  were  at  the  date  of  the  grant 
a  Hen  upon  the  property  conveyed  are  embraced  therein,  neverthe- 
less the  covenant  implied  from  the  use  of  the  term  "grant^  must  be 
deemed  limited  by  the  subject  matter  of  the  conveyance. 

Id.— Sale  Undeb  Obdeb  or  Goubt— Jtjdicial  Sale— AppiiIOabilitt  or 
DooTBiNE  or  Caveat  Emptob. — ^A  sale  made  by  the  superintendent 
of  banks  under  an  order  of  court  in  accordance  with  the  provisions 
of  the  Banking  Act  is  a  judicial  sale,  to  which  the  doctrine  of  caveat 
emptor  applies. 

Id. — CoNriBMATiON  or  Sale— Nonessential  Element. — ^A.  eonflrmatioa 
of  such  a  sale  is  not  required,  as  the  order  authorising  the  sale  is 
sufficient  confirmation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    Howard  A.  Peairs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  L.  Claflin,  for  Appellant 

Hiram  W.  Johnson,  Jr.,  and  A.  A.  DeLigne,  for  Bespondent 

SHAW,  J. — ^This  is  an  appeal  by  plaintiff  from  a  judgment 
entered  in  favor  of  defendant  upon  the  court  sustaining  a  gen- 

81  OaL  App.— 46 
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eral  demurrer  to  the  former's  amended  complaint,  without 
leave  to  amend. 

Briefly  stated,  the  facts  so  far  as  pertinent  are  as  follows : 
At  the  times  in  question  the  business  and  assets  of  the  Eem 
Valley  Bank,  a  corporation  organized  for  the  purpose  of  con- 
ducting a  banking  business,  were  in  charge  of  defendant  as 
superintendent  of  banks,  and  in  process  of  liquidation. 

In  accordance  with  section  136  of  the  Banking  Act  of  1909 
(Stats.  1909,  p.  115),  which  provides  that  ''the  superintend- 
ent of  banks  shall  collect  all  debts  due  and  claims  belonging 
to  it,  and  upon  the  order  of  the  superior  court  may  sell  or 
compound  all  bad  or  doubtful  debts,  and  on  like  order  may 
se]]  all  real  and  personal  property  of  such  bank  on  such  terms 
as  the  court  shall  direct,''  defendant  filed  a  petition  in  the 
superior  court  praying  for  an  order  of  court  empowering  and 
directing  him  to  sell  certain  real  estate  therein  described  to 
plaintiff  for  the  sum  of  thirty-one  thousand  dollars.  After 
due  notice,  the  petition  was  heard,  at  which  time  the  court 
called  for  other  bids  and,  none  being  received,  the  court 
''ordered,  adjudged,  and  decreed  that  the  said  W.  R.  Will- 
iams, Superintendent  of  Banks  of  the  State  of  California, 
and  Trustee  of  the  Eern  Valley  Bank,  a  corporation  in  liqui- 
dation, be  and  he  is  hereby  authorized,  empowered,  and 
directed  to  accept  the  offer  of  said  The  National  Bank  of 
Bakersfield  to  sell  the  property  hereinafter  described  for  the 
sum  of  Thirty-one  Thousand  Dollars  ($31,000)  and  he  is 
hereby  authorized,  empowered  and  directed  to  execute  unto 
said  The  National  Bank  of  Bakersfield  a  deed  conveying  to 
said  The  National  Bank  of  Bakersfield  all  the  right,  title,  and 
interest  in  said  Eem  Valley  Bank,  a  corporation  in  liquida- 
tion, to  all  that  certain  real  property  commonly  known  as  the 
banking  premises  of  said  Eem  Valley  Bank  [followed  by  de- 
scription of  property],  upon  the  payment  to  said  W.  R.  Will- 
iams for  and  in  behalf  of  said  Eem  Valley  Bank,  a  corpo- 
ration in  liquidation,  the  sum  of  Thirty-one  Thousand  Dollars 
($31,000)."  Pursuant  to  this  order  directing  him  so  to  do, 
defendant  sold  and  conveyed  to  the  plaintiff  all  the  right,  title, 
and  interest  of  the  Eem  Valley  Bank  to  said  real  estate,  which 
property  at  the  time  was  subject  to  state,  county,  and  muni- 
cipal taxes  (not  then  due)  for  the  then  current  year,  the  lien 
for  which  had  attached  in  March  preceding.  No  reference 
to  taxes  was  made  in  the  deed  or  in  the  order  pursuant  to 
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which  it  was  made,  and  defendant  refusing  to  pay  them,  plain- 
tiff, in  order  to  protect  the  property  from  sale  on  account  of 
delinquency,  paid  the  same  and  brought  this  action  to  recover 
upon  implied  covenants  contained  in  the  deed. 

It  is  conceded  the  superintendent  of  banks,  in  the  absence 
of  such  order,  had  no  power  to  make  the  sale  and  conveyance. 
Hence,  since  he  was  acting  as  an  instrument  of  the  court,  the 
duty  of  which  was  to  direct  the  sale  upon  such  terms  as  it 
might  specify,  the  power  of  such  agent  must  be  measured  by 
the  terms  of  the  order  under  which  he  acted.  Looking  to  the 
order,  it  appears  that  he  was  directed  to  accept  the  offer  of 
plaintiff  and  authorized  ''to  execute  unto  said  The  National 
Bank  of  Bakersfield  a  deed  conveying  ...  all  the  right,  title, 
and  interest  in  said  Eem  Valley  Bank  ...  to  all  that  cer- 
tain real  property,"  etc.  The  deed  followed  the  language  of 
the  order;  the  words  of  transfer  used,  however,  being  ''grants 
bargain,  and  sell  all  the  right,  title,  and  interest"  of  the  Eem 
Valley  Bank.  While  the  use  of  the  word  *' grant"  in  a  con- 
veyance implies  a  covenant  against  encumbrances  made  or 
Buffered  by  the  grantor  (Civ.  Code,  sec.  1113),  and  while  taxes 
for  the  fiscal  year,  which  were  at  the  date  of  the  grant  a  lien 
upon  the  property,  are  embraced  therein  (McPike  v.  Heaton, 
131  Cal.  109,  [82  Am.  St.  Rep.  335,  63  Pac.  179]),  neverthe- 
less  the  covenant  implied  from  the  use  of  the  term  ''grant" 
must  be  deemed  limited  by  the  subject  matter  of  the  convey- 
ance. The  order  of  court,  which  is  the  measure  of  defend- 
ant's  power,  directed  a  conveyance  only  of  such  right,  title, 
and  interest  as  the  grantor  had  in  the  property,  and  the  deed 
transferring  such  interest  must  be  construed  as  a  conveyance 
of  such  interest  subject  to  defects  in  title,  liens,  or  encum- 
brances of  whatsoever  nature.  {Sweet  v.  Brown,  12  Met. 
(Mass.)  175,  [45  Am.  Dec  243].)  ''Where  a  deed  purports 
to  convey  only  the  right,  title,  and  interest  of  the  grantor,  the 
scope  of  the  covenant  of  warranty  may  be  limited  by  the  sub- 
ject matter  of  the  conveyance."  (2  Devlin  on  Deeds,  sec. 
931.) 

Moreover,  we  are  of  the  opinion  that  the  transaction  pos- 
sesses every  element  of  a  judicial  sale,  to  which,  if  true,  the 
doctrine  of  caveat  emptor  applies.  {Webster  v.  Eaworth,  8 
Cal.  21,  [68  Am.  Dec.  287] ;  3  Freeman  on  Executions,  sec. 
335;  17  Am.  &  En«,  Ency.  of  Law.  d.  1010.) 
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Appellant  claims  that,  conceding  the  sale  and  conveyance 
were  required  to  be  made  upon  an  order  of  the  superior  court, 
no  provision  is  made  in  the  law  for  an  order  confirming  the 
same,  and  hence  it  is  lacking  in  one  of  the  essential  elements 
of  a  judicial  sale.  In  our  opinion,  there  is  no  merit  in  this 
contention.  It  is  conceded  that  the  sale  could  not  have  been 
made  in  the  absence  of  an  order  of  court.  As  appears  from 
the  record,  respondent  presented  a  petition  showing  that  he 
had  received  an  offer  for  the  property ;  whereupon  notice  was 
given  of  the  hearing  of  the  petition,  and  at  the  hearing  thereof 
the  court  itself  called  for  bids  thereon  and,  none  being  re- 
ceived, directed  that  the  sale  be  made  to  plaintiff,  and  directed 
defendant,  upon  the  payment  of  the  purchase  price,  to  exe- 
cute a  deed  conveying  the  grantor's  right,  title,  and  interest 
therein  to  plaintiff.  The  order  itself  constituted  a  confirma- 
tion of  the  sale  thus  directed  to  be  made,  and  there  remained 
nothing  to  confirm.  In  Freeman  on  Void  Judicial  Sales,  sec 
tion  1,  it  is  said:  ''The  true  test  is,  that  it  (the  sale)  must 
be  one  which  is,  in  contemplation  of  law,  made  by  the  court, 
and  there  may  be  circumstances  when  such  is  the  case,  though 
there  is  no  pre-existing  order  directing  or  authorizing  the  sale, 
as  where  the  property  is  in  the  hands  of  a  receiver  appointed 
by  the  court  and  given  power  by  law  to  make  sales  thereof, 
or  of  an  executor  upon  whom  a  power  of  sale  is  conferred  by 
the  will,  if  the  sale  must  be  reported  to,  and  confirmed  by  the 
court.'*  A  judicial  sale  is  defined  in  the  American  and  Eng- 
lish Encyclopedia  of  Law,  volume  17,  page  953,  as  follows: 
"A  judicial  sale  is  a  sale  made  under  the  process  of  a  court 
having  competent  authority  to  order  it,  by  an  ofiicer  duly 
appointed  and  commissioned  to  sell,  which  sale,  as  a  general 
rule,  becomes  absolute  only  upon  confirmation  by  the  court." 
Here  the  sale  was  made  by  the  court  through  an  officer  by 
law  designated  in  such  cases  to  make  the  conveyance  of  the 
property  when  so  ordered  by  the  court  and  upon  the  terms 
specified  therein.  It  was  made  under  a  procedure  authorized 
by  law,  and  in  substance  is  the  same  as  that  adopted  in  effect- 
ing sales  of  property  by  receivers  of  national  banks  as  pro- 
vided by  section  5234  of  the  Revised  Statutes  of  the  United 
States,  [5  Fed.  Stata  Ann.,  p.  170;  U.  S.  Comp.  Stats.,  sec 
9821],  which  transactions  are  held  to  constitute  judicial  sales. 
Thus,  in  Schdberg's  Estate  v.  McDonald,  60  Neb.  493,  [83 
N.  W.  737] ,  it  is  said :  *  *  A  sale  made  by  a  receiver  of  a  national 
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bank  under  an  order  of  a  court  of  competent  jurisdiction  is  a 
judicial  sale."  And  in  In  re  Third  National  Bank,  4  Fed. 
775,  it  is  said:  **A  sale  by  a  receiver  of  the  property  of  a 
national  bank,  under  an  order  of  court,  in  accordance  with 
the  provisions  of  section  5234  of  the  Bevised  Statutes,  con- 
stitutes a  judicial  sale.'' 
The  judgment  is  afi&rmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[dr.  No.  1924.    First  Appellate  District.— October  19,  1916.1 

AUGUSTA  VRAGNIZAN,  Respondent,  v.  SAVINGS  UNION 
BANK  AND  TRUST  COMPANY  (a  Corporation),  as 
Executor,  etc..  Appellant. 

AonoNS — Abatement  and  Subvival  of  Causes  of  Actions — Torts. — 
An  action  arising  out  of  a  tort,  unconnected  with  contract  and 
wliich  affects  the  person  only  and  not  the  estate,  is  purely  personal, 
and  abates  with  the  death  of  the  wrongdoer,  while  an  action  vir- 
tnallj  founded  upon  contract,  though  nominally  in  tort,  survives 
against  the  tort-feasor's  legal  representatives. 

Id. — Husband  and  Wife — Settlement  of  PaoPESTT  Bights — ^Beoovebt 
OF  Concealed  Pbopebty — Action  not  Abated  upon  Death. — An 
action  to  recover  one-half  of  the  value  of  certain  property  concealed 
by  a  husband  from  his  wife  upon  the  settlement  of  their  property 
rights  during  the  pendency  of  an  action  for  divorce,  is  in  the  nature 
of  an  action  for  the  recovery  of  an  interest  in  property,  and  does 
not  abate  with  the  death  of  the  husband. 

Id. — ^Maintenance  of  Action — Degree  of  Divobcb  not  ▲  Bab. — ^The 
maintenance  of  such  an  action  is  not  barred  by  the  decree  in  the 
suit  for  divorce,  where  such  decree  dealt  only  with  the  status  of  the 
parties. 

Id. — Pleading — OffiaAL  Capacity  of  Executob. — ^An  allegation  in  the 
complaint  that  on  a  stated  day  letters  testamentary  were  dnly  and 
regularly  issued  to  the  defendant  executor,  and  that  such  defendant 
ever  since  has  been  and  now  is  the  duly  qualified  and  acting  ex- 
ecutor  of  the  will  of  the  deceased  husband,  is  a  sufficient  allegation 
of  official  capacity,  in  the  absence  of  a  special  demurrer.  Where 
such  allegation  is  admitted  in  the  answer,  such  admission  has  the 
effect  of  a  stipulation  of  the  fact,  which  renders  the  allegation  of 
more  specific  facts  unnecessary. 
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Id. — ^Falsk  Bepresentations — Statement  in  Diyorgs  Pboceedings — 
Bight  of  Action  not  Ajtected  bt. — ^The  fact  that  most  of  the 
false  representatioiis  made  by  the  deceased  npon  which  the  plaintiff 
relied  were  not  made  to  her  personally,  but  hj  the  testimony  of  the 
deceased  and  in  affidavits  filed  by  him  in  the  action  for  divorce, 
does  not  aifeet  the  right  of  the  plaintiff  to  maintain  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Marcel  E.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pillsbury,  Madison  &  Sutro,  and  Felix  T.  Smith,  for 
Appellant 

Arthur  H.  Barendt,  for  Respondent 

KERRIGAN,  J. — ^This  is  an  action  based  on  a  claim  pre- 
sented against  the  estate  of  the  decedent  for  approximately 
six  thousand  dollars,  of  which  sum  the  plaintiff  alleges  she  was 
defrauded  in  a  settlement  of  property  rights  had  between  her- 
self and  the  decedent  during  the  pendency  of  a  suit  for  divorce 
in  which  they  were  the  parties.  Plaintiff  obtained  judgment, 
and  the  defendant  appeals. 

After  the  plaintiff  and  the  decedent  had  been  married  and 
living  together  as  husband  and  wife  for  a  period  of  about 
thirty  years,  the  decedent  on  September  11,  1908,  culminated 
a  long  course  of  cruel  treatment  of  the  plaintiff  by  threaten- 
ing to  kill  her  and  by  driving  her  and  their  children  from 
home.  The  next  day,  in  anticipation  of  a  divorce  proceeding 
being  brought  against  him  by  his  wife,  he  withdrew  from  two 
savings  banks,  where  he  had  on  deposit  community  funds  to 
the  amount  of  ten  thousand  one  hundred  dollars,  the  sum  of 
six  thousand  dollars,  and  placed  the  same  in  a  safe  deposit 
box  which  he  rented  that  day.  A  few  days  thereafter  the 
plaintiff  commenced  an  action  against  decedent  for  divorce 
on  the  ground  of  extreme  cruelty.  In  a  counter-affidavit  upon 
a  motion  for  counsel  fees,  costs,  and  alimony,  as  well  as  in  his 
verified  answer  to  the  plaintiff's  complaint  and  by  testimony 
in  open  court,  the  decedent  represented  that  the  only  money 
he  had  was  the  four  thousand  one  hundred  dollars  remaining 
on  deposit  in  the  said  savings  banks.  He  also  represented  in 
his  affidavit,  answer,  and  oral  testimony  that  a  partnership, 
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in  which  he  had  been  theretofore  interested,  had  been  dis- 
solved and  that  he  was  no  longer  interested  in  that  business, 
whereas  it  was  admitted  at  the  trial  of  the  present  action  that 
such  representations  were  untrue,  and  that  in  fact  his  part- 
nership in  such  business  continued  to  the  time  of  his  death, 
and  it  was  also  stipulated  by  the  parties  to  this  action  that 
during  all  the  time  between  the  commencement  of  said  pro- 
ceeding in  divorce,  and  his  decease,  he  was  in  receipt  from  the 
partnership  of  a  net  income  of  forty  dollars  per  month.  On 
the  twelfth  day  of  April,  1909,  the  plaintiff,  believing  the 
representations  of  the  decedent,  entered  into  an  agreement 
of  setUement  of  their  property  rights  with  him,  under  the 
terms  of  which  they  divided  equally  all  the  money  which  he 
had  on  deposit  at  the  time  in  the  savings  banks  above  men- 
tioned, viz.,  four  thousand  one  hundred  dollars.  At  about 
three  months  after  the  making  of  this  contract  the  decedent 
redeposited  the  six  thousand  dollars  with  an  additional  nine 
hundred  dollars  in  the  banks  from  which  the  six  thousand  dol- 
lars had  been  withdrawn.  The  decedent  by  the  terms  of  his 
will  left  five  dollars  to  each  of  his  two  children.  He  was  of  a 
secretive  nature,  and  consequentiy  the  plaintiff  knew  little 
concerning  his  business  affaira  Plaintiff  herself  is  unable  to 
read  or  write  the  English  language,  and  for  years  has  suffered 
from  an  incurable  deafness.  In  her  complaint,  among  other 
things,  she  alleges  that  she  was  induced  to  enter  into  the  agree- 
ment of  settlement  by  the  fraudulent  misrepresentations  of 
the  decedent;  that  she  did  not  learn  the  falsity  of  his  repre- 
sentations until  shortiy  after  his  death ;  that  if  she  had  known 
the  facts  with  reference  to  the  property  owned  by  the  dece- 
dent at  the  time  of  the  agreement  she  would  not  have  accepted 
the  property  delivered  to  her  in  settlement  of  her  property 
rights.  In  her  prayer  she  asks  judgment  for  one-half  of  the 
value  of  the  property  concealed  from  her  by  decedent. 

In  support  of  the  appeal  the  defendant  claims  that  this  is 
an  action  based  on  fraud  and  deceit,  and  that  therefore  it 
abated  with  the  death  of  the  decedent.  It  is  sometimes  said 
that  at  common  law  all  causes  of  action  ex  contractu  survive, 
whereas  all  those  based  on  tort  die  with  the  person.  But 
neither  of  these  statements  is  strictly  accurate.  As  to  the 
former,  for  example,  a  breach  of  promise  of  marriage  is  an 
action  arising  ex  contractu,  yet  it  does  not  survive.  Nor  do 
all  actions  in  tort  die  with  the  person.    The  true  test  is  not  so 
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mnch  the  form  of  the  action  as  the  nature  of  the  cause  of  ac- 
tion. When  the  action  arises  out  of  a  tort,  unconnected  with 
contract,  and  which  affects  the  person  only  and  not  the  es- 
tate— such  as  assault  and  battery,  false  imprisonment,  mali- 
cious prosecution,  personal  injuries — ^the  action  is  purely  per- 
sonal and  abates  with  the  death  of  the  wrongdoer.  But  when 
the  action  is  virtually  founded  upon  contract,  though  nomi- 
nally in  tort,  it  survives  against  the  tort-feasor's  legal  repre- 
sentatives. (1  Cyc.  60 ;  1  C.  J.  340,  362 ;  1  R.  C.  L.  22 ;  Lee  v. 
Em,  87  Va.  497,  [24  Am.  St.  Rep.  666,  12  S.  E.  1052] ; 
Payne's  Appeal,  65  Conn.  897,  [48  Am.  St.  Rep.  215,  33 
L.  R.  A.  418,  32  AtL  948].)  And  in  the  case  of  a  tort  result- 
ing in  the  wrongful  acquisition  of  personal  property,  the  law 
imposing  on  the  wrongdoer  the  duty  of  returning  that  prop- 
erty to  the  owner,  the  obligation  at  common  law  might  be 
treated  as  quasi  contractual,  and  the  neglect  to  perform  it  a 
breach  of  such  contract ;  in  which  case  the  damage  resulting 
from  the  tort  is  substantially  the  value  of  the  property,  and 
the  damage  resulting  from  the  breach  of  contract  is  measured 
substantially  in  the  same  way.  Similarly,  in  determining  the 
question  of  survival,  at  common  law  the  substantial  cause  of 
action  might  properly  be  treated  as  founded  in  contract 
(1  R.  C.  L.  24.) 

In  the  present  case  it  appearing  from  the  allegations  of  the 
complaint  that  the  plaintiff  was  entitled  to  a  divorce  from  the 
decedent  on  the  ground  of  extreme  cruelty,  she  was  entitled 
at  the  very  least  to  one-half  the  community  property  (Civ. 
Code,  sec.  146;  Qomum  v.  Gorman,  134  CaL  378,  [66  Pac. 
313] ) ;  and  she  settled  with  her  husband  apparently  on  the 
theory  that  she  was  receiving  one-half  of  the  community  pei^ 
sonal  property,  and  that  the  agreement  of  settlement  recog- 
nized this  right.  Later,  and  after  his  death,  on  discovering 
that  she  had  been  deceived  as  to  the  amount  of  money  dece- 
dent had  on  hand  at  the  time  of  the  settlement,  she  promptly 
commenced  this  action  to  recover  one-half  of  the  property 
which  decedent  had  thus  concealed  from  her.  Such  an  action 
is  not  purely  a  personal  action  for  tort.  It  may  be  treated 
under  the  authorities  as  founded  upon  contract ;  and  certainly 
it  is  in  the  nature  of  an  action  for  the  recovery  of  an  interest 
in  property.  If  one  believes  a  false  statement  of  another,  and 
such  false  statement  is  the  direct  means  of  obtaining  the 
property  of  such  person,  there  is  a  legal  injury  to  the  rights 
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of  property,  and  the  owner  has  an  action  for  the  property  or 
its  value  based  on  the  fraud,  and  also  in  some  jurisdictions 
on  the  implied  contract  to  return  the  property  or  the  proceeds 
thereof,  which  legally  or  equitably  belong  to  the  original 
owner.  In  the  case  at  bar  the  plaintiff  at  the  time  of  settle^ 
ment  was  entitled  to  at  least  one-half  of  the  community  prop- 
erty, and  if  the  divorce  proceeding  had  included  an  adjudica- 
tion of  property  rights  the  court  could  not  have  awarded  her 
less  {Oorman  v.  Oorman,  supra) ^  but  believing  a  false  state- 
ment of  the  decedent  as  to  how  much  community  property 
there  was,  and  receiving  by  agreement  with  her  husband  one- 
half  thereof,  she  took  less  than  she  would  have  been  entitled  to 
receive  under  an  adjudication  by  the  court  Accordingly  it 
would  appear  that  she  has  been  injured  in  a  right  of  property, 
and  has  an  action  to  recover  the  amount  of  which  she  was  de- 
frauded. 

In  Henderson  v.  EenshdU,  54  Fed.  320,  [4  C.  C.  A.  357] ,  the 
facts  constituted  an  action  for  damages  for  false  representa- 
tions concerning  real  property,  and  to  the  contention  that  the 
cause  of  action  did  not  survive  the  death  of  the  plaintiff  the 
court  said:  "There  may  be  some  question  as  to  the  survival 
of  a  thing  in  action  arising  out  of  a  personal  injury,  but  the 
thing  in  action  in  this  case  arises  out  of  the  violation  of  a 
right  of  property,  which,  by  the  express  language  of  section 
954  of  the  Civil  Code  of  California,  passes  to  the  personal 
representatives  of  the  deceased,"  for  that  section  provides  that 
''a  thing  in  action  arising  out  of  the  violation  of  a  right  of 
property,  or  out  of  an  obligation,  may  be  transferred  by  the 
owner.  Upon  the  death  of  the  owner  it  passes  to  his  personal 
representatives."  And  it  necessarily  follows  that  if  tiie  thing 
in  action  would  pass  to  the  legal  representatives  of  plaintiff  on 
her  death,  it  would  survive  the  death  of  the  defendant.  The 
court  further  said:  "The  wrong  which  was  the  subject  of  the 
action  was  not  merely  a  personal  injury  inflicted  upon  the 
decedent,  and  the  damages  claimed  the  measure  of  her  bodily 
or  mental  suffering;  but  the  wrong  was  to  the  estate  of  the 
original  plaintiff  whereby  it  became  diminished  in  value." 
Here  the  court  quotes  from  Pomeroy's  Remedies  and  Reme- 
dial Rights,  section  147,  as  follows:  **It  is  now  the  general 
American  doctrine  that  all  causes  of  action  arising  from  torts 
to  property,  real  or  personal — injuries  to  the  estate  by  which 
its  value  is  diminished, — do  survive  and  go  to  the  adminis- 
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trator  or  executor  as  assets  in  his  hands."  In  the  case  of 
Fox  V.  Hale  dk  Norcross  S.  M.  Co.,  108  Cal.  478,  [41  Pac.  328], 
the  defendants  were  charged  with  a  conspiracy  to  defraud  a 
mining  company  in  which  the  plaintiff  was  a  stockholder,  and 
one  of  the  defendants  died  after  judgment  against  him  but 
before  the  entry  thereof ;  and  on  the  subject  of  the  abatement 
of  the  action  with  the  death  of  that  defendant  the  court  said  : 
**The  right  of  the  plaintiff  to  maintain  the  action  against  the 
executors  of  Hobart  is  fully  recognized  by  section  1584  of  the 
Code  of  Civil  Procedure.  (See,  also,  Coleman  v.  Wood  worthy 
28  Cal.  567.)  It  falls  within  the  rule  given  by  Lord  Mans- 
field in  Hamhly  v.  Troutt,  Cowp.  371:  'Where  the  property  is 
acquired  which  benefits  the  testator,  there  an  action  for  the 
value  of  the  property  shall  survive  against  the  executor.*  " 
See,  also,  Shiels  v.  Nathan,  12  Cal.  App.  604,  [108  Pac.  34], 
which  is  a  case  very  similar  in  its  facts  to  this  case,  except 
that  there  the  contract  of  settlement  itself  expressly  provided 
that  the  plaintiff  should  receive  one-half  of  the  community 
property,  which  provision  of  the  contract  having  been  broken 
it  was  held  that  an  action  for  damages  for  the  breach  would 
lie. 

Passing  to  the  next  question,  it  must  be  held,  we  think,  that 
the  decree  in  the  suit  for  divorce  of  Vragnizan  v.  Vragnizan 
is  not  a  bar  to  this  action.  The  pleadings  in  that  case  placed 
in  issue  the  question  of  the  property  rights  of  the  parties,  but 
thereafter  the  plaintiff  and  defendant,  as  the  code  permitted 
them,  withdrew  that  question  from  the  consideration  of  the 
court,  and  prior  to  the  entry  of  the  decree  made  the  agree- 
ment upon  which  this  action  is  founded.  The  plaintiff,  there- 
fore, is  not  estopped  by  the  decree  in  the  divorce  proceeding 
from  maintaining  this  action.  That  decree  is  final,  it  is  true, 
as  to  every  point  which  either  expressly  or  by  implication 
was  in  issue  and  the  decision  of  which  is  essential  to  support 
the  judgment;  but  the  decree  in  this  instance  dealt  only  with 
the  status  of  the  parties;  and  certainly  no  decision  with  re- 
spect to  their  property  rights  was  essential  to  sustain  such  a 
decree.  (1  Freeman  on  Judgments,  465,  468;  S enter  v. 
8enter,70  Cal.  619,  625,  [11  Pac.  782] ;  Coats  v.  Coats,  160 
Cal.  671,  679,  [36  L.  R.  A.  (N.  S.)  844,  118  Pac.  441] ;  Tabler 
V.  Peverill,  4  Cal.  App.  671,  679,  [88  Pac.  994] ;  In  re  Bur- 
dick,  112  Cal.  387,  397,  [44  Pac.  734].) 
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Defendant  oomplains  that  the  allegation  in  the  complaint 
that  on  the  fifth  day  of  June,  1913,  letters  testamentary  were 
duly  and  regularly  issued  to  the  defendant  executor,  who  has 
ever  since  and  now  is  the  duly  qualified  and  acting  executor 
of  the  will  in  the  estate  of  said  Vragnizan,  deceased,  is  a  mere 
conclusion  of  law,  and  that  the  complaint  therefore  must  be 
held  insufficient.  We  think  this  allegation  of  the  official 
capacity  of  the  defendant  sufficient  in  the  absence  of  a  special 
demurrer.  Moreov^,  the  allegation  is  admitted  in  the  an- 
swer, which  is  in  effect  a  stipulation  of  the  fact;  and  this 
rendered  the  allegation  of  more  specific  facts  unnecessary. 
(Collins  V.  O'Laverty,  136  Cal.  31,  [68  Pac.  327].  See, 
also,  San  Francisco  etc.  Land  Co.  v.  Hartung,  138  Cal.  223, 
[71  Pac.  337].) 

Defendant  also  contends  that  the  complaint  fails  to  show 
that  the  representations  upon  which  the  plaintiff  relies  were 
addressed  to  her,  and  therefore  it  is  argued  that  they  cannot 
be  the  basis  of  an  action  for  deceit.  In  the  main,  the  com- 
plaint depends  upon  statements  made  by  the  decedent,  as  be- 
fore stated,  in  his  oral  testimony  and  in  his  affidavit  and  veri- 
fied answer,  and  therefore  were  not  made  directly  to  her;  but 
it  is  reasonable  to  assume  that  they  were  made  with  the  inten- 
tion of  deceiving  her,  and  she  believing  these  representations, 
was  induced  thereby  to  make  a  settlement  with  the  decedent 
for  less  than  she  otherwise  would  have  accepted,  and  certainly 
for  less  than  she  was  entitled  to — the  property  being  com- 
munity property,  and  the  decedent  having  treated  her  with 
extreme  cruelty.  Under  these  circumstances,  how  can  it  be 
successfully  asserted  that  the  representations  upon  which  she 
acted  were  not  addressed  to  hert  However  this  may  be,  it  is 
alleged  in  the  complaint  in  so  many  words  ''that  said  dece- 
dent repeatedly  communicated  with  plaintiff  through  their  son, 
and  urged  her  to  make  a  settlement  of  their  property  rights, 
and  stated  that  he  had  no  other  money  save  and  except  the 
sum  of  four  thousand  one  hundred  dollars  in  the  two  savings 
banks,  and  that  if  plaintiff  would  agree  to  make  a  settlement 
of  their  property  rights  he  would  give  her  one-half  of  said 
money,  etc.'* 

It  is  further  argued  that  so  far  as  the  plaintiff  depends  upon 
affidavits  and  statements  niade  by  the  decedent  in  court,  they 
are  privileged,  and  cannot  be  made  the  foundation  of  an 
action  of  deceit^  and  that  it  is  not  alleged  in  the  complaint 


Digitized  by  VjOOQ IC 


716  TukOY  V.  SuMiDA.  [31  CaL  App. 

that  decedent,  by  his  representationB  in  the  former  action, 
intended  to  induce  any  action  on  the  part  of  the  plaintiff.  It 
is  further  contended  that  nowhere  is  it  alleged  in  the  com- 
plaint that  the  testator  had  any  reason  to  believe  that  the 
representations  made  by  him  were  false.  We  think  these  and 
other  points  made  by  the  defendant  cannot  be  seriously  urged, 
and  it  is  not  necessary  to  specifically  discuss  them. 
For  the  reasons  heretofore  stated  the  judgment  is  afSrmed. 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  18,  1916. 


[dr.  No.  1904.    Second  AppeHata  Di8triet.--0etol>er  10,  1916.] 

MABVIN   G.  TRACY,  Respondent,   v.   K.   SUMIDA, 
Appellant. 

JUSTIGB'S  COUBT  ApPXAD— AUENDICXNT  OF  OolCPLAmT—LAOK  GT  JlTBIS- 
DICTION. — The  superior  court  is  without  jurisdiction  upon  an  appeal 
taken  to  it  from  a  judgment  rendered  in  an  action  in  a  justice's 
court  upon  a  contract  to  recover  a  sum  of  money  less  than  three 
hundred  doUars,  to  permit  the  complaint  to  be  amended  so  as  to 
state  a  cause  of  action  for  a  sum  in  excess  of  three  hundred  dollars. 

Id. — Extent  of  Jurisdiction  or  Superior  Court. — ^Where  jurisdiction 
is  derived  through  an  appeal  from  a  judgment  rendered  in  the  jus- 
tice's court,  the  superior  court  cannot,  by  permitting  an  amendment 
of  the  complaint,  acquire  jurisdiction  in  excess  of  that  of  the  jus- 
tice's court  from  which  the  appeal  was  taken. 

Id. — ^Appeal  from  Judgment  or  Superior  Gourt—Laok  of  Jurisdic- 
tion OF  District  Court  or  Appsait— Dismissal. — A  judgment 
'i  rendered  on  a  justice's  court  appeal  is  not  within  the  appellate 
jurisdiction  of  the  district  court  of  appeal,  and  an  appeal  taken 
^       therefrom  must  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    J.  A.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Barl  A.  Bagby,  and  Famsworth  &  McClure,  for  Appellant. 
Bradley  &  Bradley,  for  Respondent 

SHAW,  J. — This  action  was  commenced  in  the  justice's 
court  to  recover  a  balance  of  $171.80,  alleged  to  be  due  plain- 
tiff from  defendant  for  wood  famished  by  plaintiff  to  defend- 
ant under  a  contract  so  to  do.  Defendant  answered,  denying 
all  the  allegations  of  the  complaint,  and  also  filed  a  cross- 
complaint  wherein  he  asked  judgment  against  plaintiff.  The 
case  was  tried  by  the  justice,  who  gave  defendant  a  judgment 
for  $6.85  and  costs,  from  which  the  plaintiff  appealed  to  the 
superior  court.  After  perfecting  ^e  appeal  plaintiff,  by 
leave  of  court,  filed  an  amended  complaint  in  said  action 
wherein  the  cause  of  action  based  upon  the  contract  was  stated 
in  the  sum  of  $990.40,  for  which  he  asked  judgment.  Defend- 
ant demurred  to  this  amended  complaint  upon  the  ground, 
among  others,  that  the  court  had  no  jurisdiction  of  the  action 
set  out  in  said  amended  complaint.  The  demurrer  was  over- 
ruled; whereupon  defendant  filed  his  answer,  consisting  of  a 
general  denial,  and  a  cross-complaint  upon  which  he  asked  for 
judgment  against  plaintiff  in  the  sum  of  $842.45.  Trial  was 
had  by  a  jury  which  rendered  a  verdict  in  favor  of  plaintiff 
for  $150,  and  from  the  judgment  entered  thereon  defendant 
prosecutes  this  appeal. 

Clearly,  the  action  as  brought,  since  it  was  upon  a  contract 
to  recover  a  sum  of  money  less  than  three  hundred  dollars 
(Code  Civ.  Proc.,  sec.  112),  was  one  over  which  the  superior 
CO  art  had  no  jurisdiction,  except  upon  appeal.  The  effect 
of  the  amendment  made  in  the  superior  court  was  to  convert 
the  action  into  one  over  which  the  justice's  court  had  no 
jurisdiction;  hence  the  case  was  one  over  which  the  superior 
court  could  not,  by  virtue  of  its  appellate  powers,  derive  juris- 
diction by  the  procedure  of  an  appeal.  In  Heath  v.  Robinson, 
75  Vt.  133,  [53  Atl.  995],  it  is  said:  **An  amendment  which, 
had  it  been  made  before  the  justice,  would  have  ousted  that 
court  of  its  jurisdiction,  .  .  .  must  consequently  oust  the 
county  court  of  its  appellate  jurisdiction  upon  the  same  con- 
dition." To  the  effect  that  where  jurisdiction  of  an  action 
is  derived  from  a  justice's  court  on  appeal  from  a  judgment 
rendered  therein  tiie  superior  court  may  not,  by  permittins: 
an  amendment  of  the  complaint,  acquire  jurisdiction  in  excess 
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of  that  of  the  justice's  court  from  which  the  appeal  is  taken. 
see  Pecos  etc.  Ry.  Co.  v.  Canyon  Coal  Co.,  102  Tex.  478,  [119 
S.  W.  294] ;  Missouri  etc.  By.  Co.  v.  Hughes,  44  Tex.  Civ. 
App.  436,  [98  S.  W.  415] ;  Rose  v.  Christinet,  77  Ark.  5S2, 
[92  S.  W.  866] ;  Flanagan  v.  Reitemier,  26  Ind.  App.  243, 
[59  N.  E.  389].  In  our  opinion,  since  the  jurisdiction  of  a 
justice  of  the  peace  in  an  action  to  recover  money  upon  con- 
tract is  limited  to  an  amount  not  in  excess  of  three  hundred 
dollars,  the  jurisdiction  of  the  superior  court  on  appeal  from 
a  judgment  rendered  therein  is  likewise  limited  to  such  an 
amount.  In  other  words,  the  superior  court  by  virtue  of  the 
appeal  acquires  only  such  jurisdiction  as  the  justice  of  the 
peace  had. 

Conceding,  however,  as  claimed  by  appellant,  that  the  su- 
perior court  erred  in  its  rulings  and  erroneously  assumed 
jurisdiction  to  try  and  render  judgment  upon  the  cause  of 
action  over  which  it  had  no  jurisdiction,  nevertheless  such  rul- 
ings cannot  be  reviewed  by  this  court  on  appeal  from  the  judg- 
ment rendered.  Cases  of  this  character  originating  in  jus- 
tice's courts  cannot  be  brought  by  appeal  to  this  court. 
(Williams  v.  Mecartney,  69  Cal.  556,  [11  Pac.  186] ;  Pool  v. 
Superior  Court,  2  Cal.  App.  533,  [84  Pac.  53] ;  Cox  v.  South- 
em  Pacific  Co.,  2  Cal.  App.  248,  [83  Pac.  290].)  We  aifree 
with  respondent's  contention  that  the  appeal  should  be  dis- 
missed, and  it  ia  so  ordered* 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Cir.  No.  14G3.    Third  Appellate  District.— Oetober  19,  1916.] 

PACIFIC  POWER  COMPANY  (a  Corporation),  Respond- 
ent, V.  STATE  OF  CALIFORNIA  et  al.,  Appellants. 


[ClT.  Noa.  1460,  1461,  1462.    Third  Appellmte  I>iatriet.--Oetol)er  19, 

1916.] 

MONO  COUNTY  IRRIGATION  COMPANY  (a  Corpora- 
tion), Respondent,  v.  STATE  OF  CALIFORNIA  et  aL, 
Appellants. 

Appkal — Judgment  m  Favor  of  State— Paety  Agoeibved. — ^The  state 
of  California  is  a  party  aggrieved  and  has  the  right  of  appeal  from 
a  judgment  in  its  favor  in  an  action  brought  against  it  to  condemn 
land,  notwithstanding  the  state  in  its  answer  denied  any  ownership 
in  the  land,  and  declared  that  the  United  States  waa  the  owner 
thereof. 

Id, — Default  m  Piuno  of  Brief — Sufficienct  of  Excuse. — ^An  ap- 
peal taken  by  the  state  from  a  judgment  will  not  be  dismissed  for 
the  failure  of  the  appellant  to  file  its  points  and  authorities  within 
the  prescribed  time,  where  it  is  made  to  appear  that  the  time  to  file 
its  briefs  was  inadvertently  allowed  to  expire  by  reason  of  mis- 
understandings between  representatives  of  the  attorney-general's 
office  and  the  deputy  attorney-general,  who  had  charge  of  the  litiga* 
tiuit,  as  to  the  obtaining  of  an  extension  of  time  from  the  court. 

APPEALS  from  judgments  of  the  Superior  Court  of  Mono 
County.    W.  S.  WeUs,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney-General,  and  John  T.  Nourse, 
Deputy  Attorney-General,  for  Appellants. 

Wm.  0.  Parker,  and  J.  D.  Murphy,  for  Respondent 

BURNETT,  J. — ^A  motion  has  been  made  to  dismiss  the  ap- 
peal in  each  of  the  above-entitled  causes.  The  facts  are 
identical  and  the  cases  may  be  considered  together.  The  mo- 
tion is  made  upon  the  grounds: ''  (1)  That  the  said  defendant 
and  appellant  is  not  a  *  party  aggrieved'  by  the  judgment  in 
this  case  within  the  provisions  of  section  938  of  the  Code  of 
Civil  Procedure  of  the  state  of  California.     (2)  That  the  said 
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defendant  and  appellant  has  failed  to  comply  with  the  provi- 
sions of  role  II,  subdivision  4  of  the  roles  of  this  court  in 
that  it  has  failed  to  file  its  printed  points  and  authorities 
within  the  period  prescribed/* 

As  to  the  first  point,  it  may  be  said  that  the  state  of  Cali- 
fornia was  the  only  party  against  whom  the  action  was 
brought,  except  certain  fictitious  parties,  and  it  is  the  only 
party  against  whom  a  judgment  was  obtained,  said  judgment 
being  ''that  the  plaintiff  is  entitled  to  judgment  in  its  favor 
herein  as  prayed  for  in  its  complaint  herein,  and  that  it  be 
adjudged  and  decreed  in  and  by  said  judgment  that  the  cor- 
poration plaintiff  pay  as  compensation  and  damages  to  the 
said  defendant,  the  state  of  California,  for  the  land  herein 
sought  to  be  condemned,  the  sum  of  twelve  hundred  dollars,*' 
etc. 

It  is  true  that  defendant  in  its  answer  had  denied  ''that  the 
defendant  state  of  California  claims  to  be  or  is  the  owner  of 
the  property  sought  to  be  condemned  in  said  action  and  par- 
ticularly described  in  paragraph  lY  of  said  complaint,"  and 
alleged  "that  by  reason  of  the  facts  hereinbefore  set  forth, 
the  state  of  California  is  improperly  joined  as  a  party  in  said 
action  and  that  the  whole  fee  estate  and  interest  in  the  land 
described  in  paragraph  lY  of  said  complaint  is  in  the  United 
States  of  America  and  not  in  the  state  of  California,"  but  the 
court  was  more  generous  toward  the  defendant  than  was  de- 
manded by  its  claims,  and  it  was  found  that  "it  is  not  true 
that  by  reason  of  the  facts,  or  any  of  the  facts  set  forth  in 
said  answer,  or  by  rea'^on  of  any  facts,  the  state  of  California 
is  improperly  joined  as  a  party  to  this  action;  and  it  is  not 
true  that  the  whole  fee  or  any  part  of  the  fee  or  any  interest 
in  the  lands  herein  sought  to  be  condemned  is  in  the  United 
States  of  America  and  not  in  the  state  of  California."  This 
was  followed  by  a  finding  that  the  value  of  the  land  was  one 
thousand  two  hundred  dollars,  and  this,  by  the  judgment,  as 
we  have  before  set  out.  The  court,  therefore,  having  found 
that  defendant  was  the  owner  of  the  land  and  having  decreed 
its  condemnation,  it  would  necessarily  follow  that  appellant 
is  an  aggrieved  party.  It  is  said  in  Estate  of  Colton,  164 
Cal.  5,  [127  Pac.  643],  "Under  our  decisions,  any  person 
having  an  interest  recognized  by  law  in  the  subject  matter  of 
the  judgment,  which  interest  is  injuriously  affected  by  the 
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judgment,  is  a  party  aggrieved  and  entitled  to  be  heard  upon 
appeal." 

As  to  the  second  point,  the  rule  requires  that  "thirty  days 
after  the  filing  of  the  transcript,  the  appellant  shall  file  with 
the  clerk  his  printed  points  and  authorities  with  proof  of 
the  service  of  one  copy  thereof  upon  the  attorney  or  attorneys 
of  each  respondent  who  shall  have  appealed  separately  in  the 
superior  court."  It  is  further  provided,  however,  that  the 
time  may  be  extended  for  good  cause  shown.  In  this  case,  the 
time  was  extended  but  the  period  thus  enlarged  had  expired 
a  few  da3rs  before  the  motion  to  dismiss  the  appeal  was  given. 
Appellant,  though,  was  ready  and  was  granted  permission  to 
file  its  opening  brief  at  the  time  said  motion  came  on  for 
hearing. 

To  excuse  its  failure  to  file  the  brief  in  time,  appellant  filed 
the  aflSdavit  of  John  T.  Nourse,  deputy  attorney-general  of 
the  state,  in  which,  among  other  things,  he  declared:  "That 
he  had  charge  of  the  litigation  involved  in  the  above  entitled 
actions  on  behalf  of  the  State  of  California,  appellant  therein ; 
that  on  OP  about  the  21st  day  of  December,  1915,  affiant  filed 
in  this  Court  his  affidavit  in  support  of  appellant's  applica- 
tion for  an  extension  of  time  to  file  its  opening  briefs  in  each 
of  said  cases,  setting  forth  that  the  appeals  in  each  of  said 
cases  involved  the  question  presented  in  the  case  entitled 
Deseret  Water,  OU,  and  Irrigation  Company  vs.  State  of  CaH- 
fomia,  then  pending  before  the  Supreme  Court  of  the  United 
States,  and  that  there  was  no  attorney  of  record  in  the  said 
actions  on  appeal  in  this  Court ;  that  affiant  believed  that  if 
any  attorney  should  appear  of  record  in  said  action,  a  stipula- 
tion would  be  entered  into  continuing  the  hearing  of  said  ap- 
peals until  the  determination  of  said  Deseret  case;  that  the 
complaints  in  each  of  the  above  entitled  actions  were  endorsed 
by  Parker  &  Parker,  as  attorneys  for  each  of  the  plaintiflEs; 
that  all  of  the  proceedings  therein  were  conducted  by  Pat  R. 
Parker  who  on  the  2nd  day  of  January,  1915,  became  Judge 
of  the  Superior  Court  in  and  for  the  County  of  Mono  .  .  .  ; 
that  on  numerous  occasions  the  said  Pat  R.  Parker  informed 
affiant  that  his  father,  William  0.  Parker,  had  long  discon- 
tinued the  practice  of  the  law,  that  he  was  no  longer  associated 
with  him,  and  that  he  (William  0.  Parker)  was  not  asso- 
ciated with  him  in  any  of  said  actions;  .  .  .  that  said  William 
0.  Parker  is  not  the  successor  to  Parker  &  Parker  and  never 
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has  been,  but  said  firm  has  long  since  been  dissolved;  .  •  • 
that  said  William  0.  Parker  never  has  been  at  any  time  an 
attorney  or  counsel  for  any  of  the  respondents  in  any  of  the 
above  entitled  actions  .  .  •  :  that  all  the  extensions  of  time 
to  file  appellant's  briefs  in  said  actions  were  obtained  from 
this  Court  by  the  representatives  of  the  Attorney  (General's 
office,  located  in  the  City  of  Sacramento  and  affiant  had  as- 
sumed that  the  time  of  appellant  to  file  its  said  briefs  was 
being  protected  in  that  manner  and  the  representatives  of 
said  office  assumed  that  affiant,  intending  to  prepare  the  briefs 
in  said  actions,  was  protecting  the  time  of  appellant  to  file 
its  briefs,  and  that  by  reason  of  these  misunderstandings,  and 
by  reason  of  the  press  of  official  business  of  said  office,  in- 
cluding matters  involving  the  recent  primary  election  and 
preparation  for  the  coming  general  election,  the  time  to  file 
said  briefs  was  inadvertently  allowed  to  expire.'' 

It  is  further  stated  ''that  affiant  was  led  to  believe  that 
another  attorney  would  be  substituted  for  said  Parker  & 
Parker  and  that  he  would  be  notified  of  the  same  so  that  he 
might  obtain  a  stipulation  continuing  these  cases,  and  that  he 
received  no  such  notice." 

It  has  been  often  stated  that  courts  in  the  determination  of 
such  motions  as  far  as  possible  should  lean  toward  a  hearing 
of  the  case  upon  its  merits.  It  may  be  said  also  that,  mani- 
festly, a  large  discretion  is  committed  to  the  court  in  the  exer- 
cise of  its  judgment  as  to  whether  a  party  should  be  relieved 
from  such  default.  The  rule  itself  is,  of  course,  somewhat 
fiexible  and  may  be  set  aside  when  justice  requires  it. 

We  have  no  reason  to  doubt  the  good  faith  of  appellant,  and 
as  we  are  impressed  with  the  showing  made  to  excuse  the 
delay  and  believing  that  it  is  the  better  policy  to  consider 
the  merits  of  the  cause,  the  motion  to  dismiss  the  appeal  in 
each  of  said  cases  is  denied. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[CiT.  No.  1829.    Second  Appellate  District.— October  20,  1916.] 

MAEY   WILLS,   Respondent,   v.    SOUTHERN   PACIFIC 
COMPANY,  Appellant 

Kaiukoad  Corporation — Failurb  to  Pencb  Track — ^Killing  of  1)o- 
HE8TI0  Animal— Bight  of  Action — Construction  of  Code.— The 
provisions  of  section  485  of  the  C^vil  Code,  as  that  section  existed 
prior  to  the  amendment  of  1915,  giving  a  right  of  action  against  a 
nilroad  company  for  the  killing  or  maiming  of  a  domestic  animal 
upon  its  line  of  road  which  passes  through  or  along  the  property  of 
the  owner  thereof,  in  case  of  the  company's  failure  to  fence  the 
track,  are  not  intended  to  be  for  the  benefit  of  the  owners  of  stock 
ninning  at  large,  but  the  right  of  action  there  given  exists  only  in 
favor  of  one  having  some  interest  in  land  adjoining  the  right  of  way 
of  the  railroad. 

Id^ — ^AcnoN  BT  Lessxi — ^Interbst  m  Land — ^Failurb  of  Proof.— In 
an  action  against  a  railroad  corporation  for  damages  on  account  of 
the  loss  of  certain  horses  of  the  plaintiff  which  were  killed  by  a 
collision  with  one  of  the  defendant's  trains  by  reason  of  the  negli- 
gence of  the  defendant  in  permitting  the  gate  in  its  fence  inclosing 
its  right  of  way  to  be  left  open  and  the  animals  to  stray  thereon 
from  adjacent  land,  the  right  of  the  plaintiff  in  or  to  the  land  is 
not  established  by  proof  that  she  leased  the  land  from  a  third  party, 
without  any  further  proof  that  such  party  owned  the  land,  or  any 
interest  therein,  or  that  he  was  in  possession  of  it,  or  that  the  plain- 
tiff obtained  possession  through  him. 

L). — Closing  of  Gates — ^Dutt  of  Railroad  Corporations — Erroneous 
Instruction. — An  instruction  declaring  it  to  be  the  duty  of  a  rail- 
road corporation  to  keep  gates  in  fences  along  its  tracks  closed  on 
all  proper  occasions  to  prevent  stock  from  adjoining  lands  from 
passing  upon  its  right  of  way,  is  erroneous,  in  that  it  imposes  upon 
such  a  corporation  the  absolute  duty  of  keeping  the  gates  closed, 
whereas  in  fact  its  only  duty  is  to  use  reasonable  care  to  keep  them 
closed. 

APPEAL  from  a  judpnnent  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  denying  a  new  triaL  W.  B.  Wal- 
lace.  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Power  &  McFadzean,  for  Appellant 

J.  C.  Thomas,  for  Respondent 
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CONRET,  P.  J.— Pursuant  to  the  verdict  of  a  jury,  judg- 
ment waa  entered  in  favor  of  the  plaintiff  for  the  sum  of  six 
hundred  dollars  damages  on  account  of  the  loss  of  certain 
horses  of  the  plaintiff  which  were  killed  on  the  defendant's 
railroad  track.  The  defendant  appeals  from  the  judgment 
and  from  an  order  den3dng  ita  motion  for  a  new  trial. 

There  is  in  the  complaint  an  allegation  of  negligence  by  the 
defendant  in  running  and  managing  its  train  whereby  the 
horses  were  killed.  The  evidence  shows  that  they  were  killed 
by  a  collision  with  one  of  defendant's  trains.  But  there  ia  no 
evidence  of  carelessness  or  negligence  in  the  running  of  the 
train,  and  the  judgment  cannot  be  sustained  unless  a  cause 
of  action  has  been  established  upon  another  theory  of  the  case 
arising  from  the  provisions  of  section  485  of  the  Civil  Code. 
We  refer  to  that  section  as  it  existed  prior  to  the  amendment 
of  1915.  It  is  therein  enacted  that  ''Railroad  corporations 
must  make  and  maintain  a  good  and  sufficient  fence  on  either 
or  both  sides  of  their  track  and  property.  In  case  they  do 
not  make  and  maintain  such  fence,  if  their  engine  or  cars 
shall  kill  or  maim  any  cattle  or  other  domestic  animals  upon 
their  line  of  road  which  passes  through  or  along  the  property 
of  the  owner  thereof,  they  must  pay  to  the  owner  of  such 
cattle  or  other  domestic  animals  a  fair  market  price  for  the 
same,  unless  it  occurred  through  the  neglect  or  fault  of  the 
owner  of  the  animal  so  killed  or  maimed.  ..." 

The  provisions  of  the  foregoing  section  are  not  intended  to 
be  for  the  benefit  of  the  owners  of  stock  running  at  large,  but 
the  right  of  action  there  given  exists  only  in  favor  of  one  hav- 
ing some  interest  in  land  adjoining  the  right  of  way  of  a  rail- 
road.  It  has  been  held  that  the  interest  of  a  lessee  in  the 
land  constitutes  a  sufficient  ownership  under  the  statute. 
(WaltJier  v.  Sierra  By.  Co,,  141  Cal.  288,  [74  Pac.  840].) 
And  there  are  intimations  that  a  licensee  in  possession  of  land 
under  a  license  from  the  owner  is  included  in  the  benefit  of 
the  statute.  McCoy  v.  Southern  Pacific  Co,,  94  Cal.  568,  [29 
Pac.  1110],  where  it  was  said  that  such  license  (in  that  case 
derived  from  lessees)  did  not  confer  upon  the  licensee  any 
rights  as  against  the  railroad  company  which  the  licensors 
themselves  did  not  possess;  that  he  stood  in  the  place  of  the 
lessees  and  possessed  only  such  rights  as  they  could  have  en- 
forced. 
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In  the  present  action  it  is  alleged  in  the  complaint  that  on 
the  twenty-sixth  day  of  January,  1914,  the  plaintiff  was  the 
owner  and  possessed  of  certain  horses,  and  that  said  horses 
were  lawfully  upon  certain  described  land,  from  which  land 
the  horses  strayed  in  and  upon  the  track  and  ground  occupied 
by  the  railroad.  It  is  alleged  that  the  defendant  so  carelessly 
and  negligently  permitted  its  gates  in  its  fences  to  remain 
open  that  it  permitted  said  horses  to  go  from  the  pasture  of 
the  plaintiff  upon  the  said  railroad  track.  These  are  the 
only  facta  alleged  which  in  any  way  connect  the  plaintiff  with 
any  ownership  or  right  of  occupancy  of  land  adjacent  to  the 
railroad.  Unless  such  allegations  can  be  construed  as  declar- 
ing that  the  plaintiff  owned  the  land  or  was  in  occupancy 
thereof  as  tenant  or  licensee,  it  must  follow  that  the  com- 
plaint does  not  state  a  cause  of  action.  Without  deciding 
that  the  complaint  is  sufiScient  in  this  respect,  we  will  assume 
its  sufficiency  for  the  purpose  of  considering  the  evidence 
bearing  upon  the  supposed  issue.  And  we  will  here  note  that 
the  complaint  was  unyerified,  and  that  all  of  its  allegations 
are  denied. 

It  was  shown  that  there  was  a  fence  separating  the  railroad 
right  of  way  from  the  land  described  in  the  complaint;  that 
there  was  a  gate  in  the  fence;  and  that  on  and  before  the  date 
of  the  killing  of  the  horses  they  were  kept  by  the  plaintiff  in 
the  field  upon  which  that  gate  opened.  The  plaintiff  testified 
that  she  leased  the  premises  described  in  the  complaint  from 
one  P.  T.  Clark,  and  the  court  received  in  evidence  a  document 
identified  by  the  plaintiff,  which  was  in  terms  a  lease  of  those 
premises  by  Clark  to  her.  All  of  the  foregoing  evidence  was 
received  over  objections  duly  made  by  defendant's  counsel. 
No  effort  was  made  by  the  plaintiff  to  show  that  Clark  owned 
the  land  or  owned  any  interest  therein,  or  that  he  was  in  pos- 
session of  it,  or  that  plaintiff  obtained  possession  through  him. 
So  far  as  the  record  shows,  Clark  may  have  been  in  every  re- 
spect an  absolute  stranger  to  said  premises  both  as  to  title  and 
possession. 

There  is  evidence  sufficient  to  establish  the  facts  that  the 
defendant  negligently  permitted  the  gate  to  remain  open, 
and  that  the  horses  strayed  from  the  field  to  the  railroad 
tracks  and  were  killed  without  any  fault  of  the  plaintiff. 
We  have  stated  the  evidence  merely  for  the  purpose  of  con- 
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flidering  whether  it  is  8u£Scient  to  establish  any  right  of  the 
plaintiff  in  or  to  the  land  on  which  she  was  keeping  her 
horses.  We  are  of  the  opinion  that  it  is  wholly  insufficient 
for  that  purpose.  As  the  record  does  not  show  who  was 
the  owner  of  the  land,  or  where  he  was  at  any  time,  it  may 
be  that  the  plaintiff's  occupancy  there  was  entirely  without 
his  knowledge  or  consent,  and  that  she  was  a  mere  trespasser. 
If  so,  the  statute  upon  which  she  must  rely  in  this  case  gives 
her  no  cause  of  action  against  the  defendant. 

With  regard  to  the  errors  claimed  in  the  refusal  of  instruo- 
tions,  and  in  the  giving  of  instructions  by  the  court  to  the 
jury,  it  seems  necessary  to  refer  here  to  instruction  No.  1 
given  by  the  court  as  follows:  "You  are  instructed  that  the 
laws  of  this  state  require  railroads  to  maintain  fences  beside 
their  tracks,  and  if  they  make  a  gate  in  the  fence,  it  is  a 
part  of  the  fence,  and  when  there  is  a  road  across  their  track 
with  a  gate  in  the  fence  across  it,  they  are  under  the  same 
duty  to  keep  it  in  repair  when  erected  as  it  is  regarding 
any  other  part  of  the  fence,  and  also  it  is  their  duty  to  keep 
such  gate  closed  at  all  proper  occasions  to  prevent  stock 
from  adjoining  lands  from  passing  upon  the  right  of  way 
of  said  roadbed."  The  objection  urged  is  that  the  instruc- 
tion imposes  upon  the  defendant  the  absolute  duty  to  keep 
the  gate  closed,  whereas  in  fact  its  only  duty  was  to  use 
reasonable  care  to  keep  it  closed.  In  Johnson  v.  Southern 
Pacific  Co.,  11  Cal.  App.  278,  285,  [104  Pac.  713],  the  court 
said:  "Had  the  defendant  erected  and  maintained  a  good  and 
sufficient  gate,  it  would  have  been  required  only  to  exercise 
reasonable  diligence  in  keeping  the  gate  dosed;"  citing  and 
quoting  from  Thompson  on  Negligence,  section  2059.  In 
the  case  at  bar  no  daim  has  been  made  that  the  gate  was 
insufficient  or  out  of  repair.  On  the  contrary,  the  testi- 
mony of  the  plaintiff's  own  witnesses  proves  that  the  fence 
was  sufficient  to  turn  stock  and  that  the  gate  was  better  than 
the  fence.  It  seems  that  the  horses  strayed  out  of  the  field 
because  some  person  whose  identity  was  not  ascertained  left 
the  gate  open  on  the  afternoon  preceding  the  night  when 
these  horses  were  killed.  Therefore,  clearly  the  question  for 
the  jury  to  determine  was  as  to  whether  the  defendant  had 
used  reasonable  diligence  in  the  matter  of  keeping  its  gate 
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dosecL    Theiefore,  the  ixurtmction  as  given  was  not  only 
erroneous,  but  also  it  was  serionsly  prejudicial  to  the  defense. 
The  judgment  and  order  are  reversed. 

JameSy  J.,  concurred. 

Shaw,  J.,  concurred  in  the  judgment. 


[GiT.  No.  102L    Tint  AppeUata  Difltriet.—Oetober  86,  1916.] 

CHARLES  J.  PEASE,  Respondent,  v.  J.  F.  FITZGERALD, 
Appellant;  CALIFORNIA  MAIL  ORDER  HOUSE, 
T.  W.  WITHOFT,  Trustee,  etc..  Respondent 

ASSIGNHXNT  OF  PLEDOID  GoMHEBGIAL  PaPER— BIOHTS  OF  ASSIQNBX.— A 

pledgee  of  eommerdsl  paper  maj  aaeign  and  deliver  the  lame,  and, 
in  the  event  of  such  transfer,  the  assignee  holds  it  in  the  same 
capaeitx  as  the  original  pledgee,  and  may  bring  suit  to  eolleet  the  col- 
lateral note  when  due. 
I».— AcnoN  BT  Assignee— i^uD  m  Psocurement  of  Note— Defense 
When  not  AvaUiABLB. — ^In  an  action  brought  bj  the  assignee  of  a 
pledged  promissory  note  to  recover  the  amount  alleged  to  be  due 
thereon,  the  maker  cannot  set  up  as  a  defense  to  the  action  that  the 
Bote,  which  was  given  as  the  purchase  price  of  certain  corporate 
stock  for  which  he  subscribed,  was  procured  through  the  false  and 
fraudulent  representations  of  the  agent  who  acted  for  the  corpora- 
tion, where  such  defendant  at  the  time  of  making  his  subscription, 
signed  a  memorandum  attached  thereto  to  the  eifect  that  his  sub- 
scription was  based  upon  the  printed  literature  and  printed  state- 
ments of  the  corporation,  and  that  no  representations  made  by  its 
agents  not  in  aeeordknce  therewith  should  be  binding  upon  the  cor- 
poration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Franklin  A.  QrifSn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Brittan  &  Raish,  and  W.  E.  Davies,  for  Appellant 

Robert  R.  Moody,  and  Edwin  L.  Forster,  for  Respondent 
Pease. 

Franklin  T.  Poore,  for  Respondent  Withoft 
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BICHABDS,  J. — ^ThJs  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  recover  the  sum  of 
one  thousand  dollars  and  interest  alleged  to  be  due  upon  the 
promissory  note  of  the  defendant,  J.  F.  Fitzgerald,  and  from 
an  order  denying  said  defendant's  motion  for  a  new  trial. 

The  facts  out  of  which  the  action  arose  were  these:  On  the 
eighth  day  of  February,  1912,  the  defendant,  J.  F.  Fitzgerald, 
executed  and  delivered  to  the  California  Mail  Order  House,  a 
corporation,  a  promissory  note  for  the  sum  of  one  thousand 
dollars  as  the  purchase  price  of  one  thousand  shares  of  its 
capital  stock  for  which  he  subscribed  on  that  day.  The  trans- 
action was  conducted  on  behalf  of  the  corporation  by  one 
Hugh  Wyncoop,  as  its  agent,  who  is  alleged  by  the  said  de- 
fendant Fitzgerald  to  have  made  to  him  certain  false  and 
fraudulent  representations  as  to  the  assets  and  solvency  of 
the  corporation.  The  said  defendant,  however,  at  the  time 
of  making  his  said  subscription,  signed  a  memorandum  at- 
tached thereto  to  the  effect  that  his  subscription  was  based 
upon  the  printed  literature  and  printed  statements  of  the 
corporation,  and  that  no  representations  made  by  its  agents 
not  in  accordance  therewith  should  be  binding  upon  the  cor- 
poration. On  April  20,  1912,  the  California  Mail  Order 
House  executed  and  delivered  to  the  American  National  Bank 
of  San  Francisco  its  promissory  note  for  the  sum  of  two 
thousand  five  hundred  dollars,  and  at  the  same  time  assigned 
and  delivered  to  the  said  bank  as  security  for  the  same  the 
promissory  note  of  the  defendant  Fitzgerald.  On  April  30, 
1912,  the  California  Mail  Order  House  paid  to  the  bank 
$1,435.82  on  account  of  its  note  but  no  further  sum,  and  on 
May  11,  1912,  the  bank  indorsed  and  delivered  to  the  plain- 
tiff and  respondent  in  this  action  the  Fitzgerald  note.  On 
May  24,  1912,  the  California  Mail  Order  House  was  adjudged 
a  bankrupt,  and  one  T.  W.  Withoft  was  appointed  trustee. 
On  October  30,  1912,  the  present  suit  was  brought 

In  his  answer  the  defendant  Fitzgerald  set  forth  several 
defenses,  chiefly  relying,  however,  both  in  his  pleading  and  at 
the  trial,  upon  the  defense  that  the  note  had  been  procured 
through  the  false  and  fraudulent  representations  made  by 
said  Wyncoop  at  the  time  of  his  stock  subscription,  upon  the 
discovery  of  which  he  had  taken  steps  to  rescind  the  transac- 
tion. Upon  the  trial  he  was  permitted  to  testify  fully  as  to 
these  matters.    The  court  gave  judgment  in  plaintiff's  favor, 
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and  from  such  judgment  and  the  order  denying  a  new  trial 
the  defendant  Fitzgerald  prosecutes  this  appeal. 

The  first  point  urged  by  the  appellant  is  that  the  assign- 
ment and  transfer  of  his  promissory  note  by  its  pledgee, 
American  National  Bank,  to  the  plaintiff,  was  illegal  and 
void  for  the  alleged  reason  that  a  pledgee  of  commercial 
paper  has  no  right  to  sell  the  same,  but  must  collect  the 
amount  due  thereon  at  maturity,  and  apply  the  proceeds  to 
the  payment  of  the  principal  debt. 

Whatever  may  be  the  rule  in  other  jurisdictions  from  which 
the  appellant  draws  for  authority  supporting  his  contention, 
the  rule  is  well  settled  in  this  state  that  a  pledgee  of  com- 
mercial paper  may  assign  and  deliver  the  same,  and  in  the 
event  of  such  transfer  the  assignee  holds  the  same  in  the 
same  capacity  as  the  original  pledgee,  and  may  bring  suit 
to  collect  the  collateral  note  when  due.  (Gushing  y.  BuUcL- 
ing  Assn.,  165  Cal.  731,  [134  Pac.  324] ;  Brittain  v.  OaHand 
Bank  of  Savings,  124  Cal.  282,  [71  Am.  St.  Rep.  58,  57  Pac. 
84] ;  WaUams  v.  AsJie,  111  Cal.  180,  [43  Pac.  595] ;  Dewey  v. 
Boivman,  8  Cal.  145.) 

The  appellant  in  his  closing  brief  herein  practically  admits 
that  this  is  the  settled  rule  in  this  state,  but  urges  that  in  the 
event  of  such  transfer  the  assignee  takes  the  note  subject  to 
all  of  the  defenses  which  the  maker  might  have  urged  against 
the  original  payee.  It  is  not  necessary,  however,  to  discuss 
or  decide  this  point,  for  the  record  discloses  that  the  appel- 
lant was  permitted  upon  the  trial  of  the  cause  to  fully  present 
his  defenses  to  the  note,  and  that  the  court  found  that  neither 
of  the  two  chief  defenses  to  the  payment  of  the  obligation 
was  sufficiently  made  out.  We  think  the  evidence  sufficiently 
sustains  the  finding  of  the  court  in  that  regard.  The  de- 
fendant was  not  entitled  to  rely  on  the  oral  statements  of 
the  agent  Wyncoop  in  the  face  of  his  own  express  written 
agreement  that  only  the  printed  statements  of  the  corpora- 
tion were  to  be  regarded  in  making  subscriptions  to  its  stock. 

The  effort  of  the  appellant  to  rescind  his  agreement  after 
his  discovery  that  Wyncoop 's  statements  were  false  was 
clearly  not  sufficiently  carried  into  effect  to  work  a  rescission 
of  his  agreement  or  furnish  a  defense  to  the  payment  of  his 
note. 

We  discover  no  error  in  the  record  before  us. 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  21,  1916. 


[Crim.  N«.  494.    Second  Appellate  District. — October  25,  1916.] 

THE    PEOPLE.    Respondent,   v.   JOSE    ANDEADB, 
Appellant 

GkiMiNAL  Law — ^Appxal — ^PAn*uaB  to  Appkah — Atfibicancx  of  Judg- 
ment.— Where  on  an  appeal  taken  in  a  criminal  case  the  appellant's 
eoonsel  fails  to  appear  at  the  time  set  for  oral  argnment,  it  is 
proper  to  more  for  an  affirmance  of  the  judgment  under  the  provi- 
sions of  section  1258  of  the  Penal  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial* 
W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ralph  H.  Walker,  and  Edwards  &  Smith,  for  Appellant. 

U.  S.  Webb,  Attomey-CJeneral,  and  Robert  M.  Clarke, 
Deputy  Attomey-Qeneral,  for  Respondent 

JAMES,  J. — ^The  defendant  was  convicted  of  the  crime  of 
murder  and  by  the  verdict  of  the  jury  his  punishment  was 
fixed  at  imprisonment  for  life.  Judgment  in  accordance 
with  that  decision  was  regularly  made.  A  motion  for  a  new 
trial  being  presented  was  denied  by  the  court,  and  an  appeal 
was  taken  from  the  judgment  and  order.  The  transcript 
on  appeal  was  filed  on  May  13,  1916.  No  brief  was  offered 
to  be  filed  on  the  part  of  appellant  until  October  17th.  At 
the  last-mentioned  date  a  brief  was  deposited  in  the  ofSce  of 
the  clerk  of  this  court.  At  the  time  set  for  oral  argument 
on  the  calling  of  the  calendar  on  October  24,  1916,  appel- 
lant's counsel  did  not  appear,  and  the  attorney-general 
moved  for  an  affirmance  under  the  provisions  of  section  1253 
of  the  Penal  Code.    The  motion  was  properly  made  under 
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the  sanction  of  the  statute,  and  it  would  have  been  altogether 
appropriate  that  the  judgment  asked  for  be  entered.  How- 
ever, as  the  charge  is  that  of  murder,  and  the  defendant  was 
convicted  of  the  first  degree  of  that  crime,  we  have  felt  it 
fitting  that  some  examination  be  made  of  the  record  in  order 
to  determine  as  to  whether  the  defendant  was  properly  con- 
victed There  was  a  former  trial  in  this  case  and  upon  an 
appeal  being  taken,  a  new  trial  was  ordered  to  be  had  be- 
cause of  certain  errors  committed  by  the  trial  court.  It  was 
from  the  judgment  pronounced  and  order  made  after  the 
second  trial  that  this  appeal  was  taken.  We  have  carefully 
examined  the  record  and  are  convinced  that  the  evidence 
heard  by  the  jury  fully  sustains  the  verdict,  and  that  no  mate- 
rial errors  were  committed  by  the  trial  judge  which  would 
entitle  defendant  to  have  the  judgment  set  aside.  The  facts 
of  the  case,  as  disclosed  by  the  evidence,  were  in  brief  as  fol- 
lows: Defendant  in  January,  1915,  was  one  of  a  party  of 
woodchoppers  engaged  on  a  ranch  in  the  county  of  Tulare; 
on  about  the  ninth  day  of  January,  their  work  at  the  ranch 
being  finished,  they  prepared  to  go  to  Visalia.  The  deceased 
happened  by  their  camp,  riding  in  a  country  wagon  and  driv- 
ing a  mule.  He  stopped  and  talked  with  the  men,  all  of 
whom  were  Mexicans,  and  offered  them  wine  which  he  had  in 
a  jug,  of  which  all  partook.  Deceased  assisted  them  in  repair- 
ing a  wagon,  and  then  requested  the  defendant  to  accompany 
him  while  he  went  to  secure  more  wine.  The  defendant  at 
first  demurred,  but  was  finally  persuaded  to  go,  and  the  two 
men  rode  away  together.  They  visited  an  Italian,  who  sold 
them  more  wine,  and  later  left  his  place.  Cook,  the  deceased, 
was  not  seen  again  alive,  but  on  the  following  morning  his 
dead  body  was  found  in  a  road.  The  post  mortem  examina- 
tion disclosed  that  Cook  had  been  struck  on  the  back  of  the 
head,  where  the  blow  had  cut  the  scalp  and  slightly  fractured 
the  skull ;  there  were  two  bruises  upon  his  face,  a  bruise  upon 
a  shoulder,  and  a  bullet  wound  near  one  of  his  ears.  The  bullet 
which  produced  this  wound  was  found  lodged  in  the  brain 
of  the  deceased  near  the  side  of  the  head  opposite  from  the 
point  of  its  entrance.  The  defendant  was  arrested  in  an- 
other county.  After  being  brought  back  to  Tulare  he  made 
a  statement  to  the  sheriff  in  which  he  admitted  having  killed 
Cook,  but  said  that  Cook  had  gotten  out  on  the  ground  and 
after  abusing  him  (the  defendant),  had  pulled  him  roughly 
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out  of  the  wagon  and  kicked  him  in  the  side;  that  he  (the 
defendant)  had  thereupon  shot  Cook  and  had  immediately 
gone  away.  This  statement  was  shown  to  have  been  repeated 
in  the  presence  of  other  persons,  and  it  was  shown  to  have 
been  voluntarily  made.  Taking  all  of  the  circumstances  dis- 
closed by  the  evidence,  including  the  condition  of  the  body 
of  the  deceased  and  the  statements  made  by  the  defendant, 
the  jury  was  fully  authorized  to  conclude  that  the  use  of  the 
deadly  weapon  by  defendant  was  unjustified  and  that  his  act 
In  shooting  Cook  was  malicious. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Ciy.  No.  1621.    Second  Appellate  District.— October  27,  1916.] 

DEVELOPMENT  BUILDING  COMPANY  (a  Corporation), 
Appellant,  v.  P.  B.  WOODBUPF,  Eespondent 

ATTAOHMINT— OBDEB  RBLEASmO  LKVT— EZSMFT  PBOPSBTT— <k)NrLTCT  OF 

£vn>ENCE — ^Appxal. — ^Upon  an  appeal  from  an  order  Tacatins:  and 
setting  aside  the  levy  of  an  attachment,  the  appellate  court  is  not 
authorized  to  reyiew  the  evidence  and  make  a  different  finding, 
where  the  trial  court  upon  evidence  definitely  tending  to  support 
the  defendant's  claim  determined  that  the  property  attached  was 
exempt  from  attachment  under  subdivision  4  of  section  690  of  the 
Code  of  Civil  Procedure. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  quashing  the  levy  of  an  attachment  John 
M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Williams,  Gk)udge  &  Chandler,  for  Appellant 

P.  B.  WoodruflF,  for  Respondent. 

CONREY,  P.  J. — ^Under  a  writ  of  attachment  duly  issued 
in  this  action  the  sheriff  levied  upon  certain  personal  prop- 
erty of  the  defendant    Thereafter,  upon  motion  of  the  de- 


Digitized  by  VjOOQ IC 


Oct   1916.]      DSVSLOPMSNT  BlDQ.   Co.   V.   WOODBUPP.  733 

fendant,  the  court  made  an  order  vacating  and  setting  aside 
the  levy  made  against  said  property,  from  which  order  the 
plaintiff  appeals. 

The  defendant  is  an  attorney  at  law,  and  the  motion  was 
made  upon  the  ground  that  the  personal  property  seized  was 
his  professional  and  necessary  law  ofiBce  furniture  and,  as 
such,  exempt  from  execution  or  attachment.  (Code  Civ. 
Proc,  sec.  690,  subd.  4.)  In  support  of  this  motion  respond- 
ent presented  to  the  court  an  afSdavit  in  which  he  stated 
that  on  the  day  of  the  levy,  and  for  several  years  prior  there- 
to, he  was  in  the  actual  possession  and  enjoyment  of  said 
property,  and  was  using  the  same  in  the  actual  practice  of 
his  profession,  the  same  being  his  necessary  ofiBce  furniture 
as  described.  A  counter-affidavit  was  filed  wherein  an  agent 
of  the  plaintiff  stated  that  on  the  date  of  the  levy,  and  for 
some  time  prior  thereto,  the  described  property  was  used  by 
persons  other  than  the  defendant,  and  during  that  period 
of  time  was  not  being  used  by  the  defendant  and  was  not 
necessary  to  him  in  his  business  as  an  attorney  at  law.  Omit* 
ting  further  facts  detailed  in  the  affidavits,  it  is  sufficient  to 
observe  that  they  present  a  conflict  of  evidence  upon  the  issues 
as  to  whether  or  not  the  property  in  question  was  necessary 
office  furniture  then  in  use  by  the  defendant  in  the  practice 
of  his  profession.  The  superior  court  having  determined  that 
issue  of  fact  in  favor  of  respondent  upon  evidence  definitely 
tending  to  support  respondent's  claim,  we  are  not  authorized 
to  review  the  evidence  and  make  a  different  finding.  From 
the  facts  found  the  conclusion  necessarily  followed  that  the 
property  was  exempt  from  attachment. 

The  order  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred* 
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[Civ.  No.  1990.    First  Appellate  Distriet— October  28,  1916.] 

ALBERT  B.  GOLDEN,  Petitioner,  v.  SUPERIOR  COURT 
OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
Respondent. 

Judoment—Salb  of  Stock  by  Pledoei— Stbikino  Out  of  Injunctivi 
Obdeb — ^Lack  of  Jubisdiction. — Where  in  an  action  involving  the 
ownership  of  certain  shares  of  stock  in  the  possession  of  the  de- 
fendant, it  is  apparent  from  the  pleadings  and  the  findings  that  the 
purpose  of  the  action  was  to  have  it  declared  that  the  defendant 
held  the  stock  as  pledgee,  and  to  prevent  him  in  the  meantime  from 
making  an  absolute  sale  of  it,  the  court  has  no  jurisdiction  to  en- 
tirely strike  from  the  judgment  rendered  the  provision  enjoining 
the  defendant  from  making  anj  sale  of  the  stock  to  anj  person 
save  the  plaintiff,  but  it  has  the  right  to  modify  the  phraseology 
of  the  injunctive  part  of  the  judgment  to  the  extent  of  making  it 
clear  that  the  defendant  might  sell  the  stock  as  pledgee,  and  in  no 
other  way. 

APPLICATION  originally  made  in  the  District  Court  of 
Appeal  for  the  First  District  for  a  Writ  of  Review  to  set  aside 
an  order  striking  from  a  final  judgment  an  order  for  an 
injunction. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  H.  Boyer,  for  Petitioner, 

T.  C.  West,  for  Respondent 

THE  COURT.— This  is  an  application  for  a  writ  of  review 
directed  against  the  superior  court  of  the  city  and  county  of 
San  Francisco,  for  the  purpose  of  having  set  aside  and  an- 
nulled a  certain  order  of  that  court,  by  which  a  final  judgment, 
after  its  aflSrmance  by  the  district  court  of  appeal,  was  modi- 
fied in  a  material  respect,  by  striking  therefrom  an  order  for 
an  injunction,  restraining  tJie  defendant  in  that  action  from 
making  a  sale  of  certain  stock.  The  action  had  been  brought 
for  the  purpose  of  having  declared  that  the  defendant  held 
certain  shares  of  stock  as  pledgee,  the  stock  having  been  given 
as  security  for  a  loan  of  $1,125.  The  defendant,  appearing 
by  answer,  set  up  the  claim  that  he  was  the  owner  of  the 
stock  absolutely.    The  court,  however,  decided  against  hi;c 
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on  that  issue,  made  its  findings  accordingly,  and  entered  a 
judgment  that  the  plaintiff  should  have  the  stock  surrendered 
to  him  upon  payment  to  the  defendant  of  the  sum  of  $1,125, 
the  amount  of  the  loan;  and  as  a  part  of  the  judgment  the 
court  enjoined  the  defendant  from  making  any  sale  of  the 
stock  to  any  person  save  the  plaintiff.  The  judgment  was 
appealed  from,  and  was  affirmed  by  the  district  court  of 
appeal  of  the  second  district,  and  a  petition  to  the  supreme 
court  for  a  rehearing  was  denied.  Subsequently,  when  the 
remittitur  went  down,  the  defendant  went  into  the  court 
below  and  moved  that  the  judgment  be  modified  by  striking 
therefrom  the  order  for  injunction,  which  motion  the  court 
granted  upon  the  theory  that  the  judgment  originally  was 
a  conditional  one,  that  is  to  say,  that  the  note  representing 
the  loan  and  the  stock  involved  in  the  suit  should  be  sur- 
rendered to  the  plaintiff  and  the  note  canceled  upon  condition 
that  he  pay  the  sum  of  $1,125,  and  that  the  plaintiff  not  hav- 
ing made  said  payment  within  a  reasonable  time  the  court  was 
justified  in  striking  out  from  the  judgment  that  part  of  it  re- 
lating to  the  injunction. 

The  court,  we  think,  was  in  error  in  believing  that  it  was 
a  conditional  judgment.  As  stated  before,  the  action  was 
simply  one  to  have  declared  a  lien  upon  the  stock  that  had 
been  pledged  to  the  defendant,  and  to  prevent  the  defendant 
in  the  meantime  from  making  an  absolute  sale  of  it.  That 
purpose  was  plainly  indicated  by  the  complaint,  the  answer, 
and  the  findings  of  the  court.  While  the  judgment  is  too 
broad  in  the  sense  that  it  prevents  a  sale  of  any  kind,  the 
very  evident  intent  of  the  action  was  to  prevent  a  sale  by 
the  defendant  save  and  except  as  a  pledgee,  and  the  court 
below  would  have  had  a  right  to  modify  the  phraseology  of 
the  injunctive  part  of  the  judgment  to  the  extent  of  making 
it  clear  that  the  defendant  might  sell  the  stock  as  a  pledgee 
and  in  no  other  way ;  but  in  striking  out  the  injunctive  part 
of  the  judgment  entirely  it  made  a  material  modification  of 
the  judgment  itself,  and  thereby  deprived  the  defendant  in 
that  action  of  a  very  substantial  right  which  he  had  secured 
by  the  litigation.  This  the  court  had  no  jurisdiction  to  do, 
and  for  that  reason  we  are  of  the  opinion  that  the  order  com- 
plained of  should  be  annulled,  vacated  and  set  aside. 

It  is  80  ordered. 
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[Crim.  No.  506.    SaMud  AppeDste  Dittriet.— October  28,  1916.] 

THE    PEOPLE,    Respondent,    v.    MILTON    A.    SMITH, 

Appellant. 

Cbiminal  Law—Ritusal  to  PaoviDB  roE  Wira— Ionoeanob  of  Pus- 
SNOE  Within  State — Unwaeeanted  Conviction. — Tho  eonvietion 
of  a  husband  of  willfully  neglecting  to  provide  his  wife  with  the 
neceflsaries  of  life,  u  provided  in  section  270a  of  the  Penal  Code, 
Is  not  warranted  where  it  is  shown  that  he  left  her  in  another  state, 
and  had  no  information  of  her  presence  in  this  state  until  he  was 
arrested. 

Id. — ^Laok  of  Means  of  Suppoet — Peoof  bt  Wife. — In  such  a  prosecu- 
tion it  is  necessary  that  the  wife  should  show  that  she  was  without 
other  sufficient  means  of  support  at  the  time  of  the  alleged  offense. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County,  and  from  an  order  denying  a  new  triaL  Howard 
A.  Peairs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Homer  E.  Johnstone,  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  and  Robert  M.  Clarke,  Dep- 
uty Attomey-Qeneral,  for  Bespondent 

CONEEY,  P.  J.— In  this  action  the  defendant  has  been 
convicted  of  the  offense  described  in  section  270a  of  the  Penal 
Code,  in  that  on  or  about  March  24,  1916,  in  the  county  of 
Kern,  he  did  willfully,  etc.,  neglect,  refuse,  and  omit  to  pro- 
vide his  wife  with  necessary  food,  clothing,  shelter,  and  med- 
ical attendance,  he  having  the  ability  to  so  provide  and  not 
being  justified  in  so  refusing  or  failing  to  provide  for  her 
**by  any  misconduct  on  the  part  of  the  said  wife."  The 
defendant  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  defendant  and  the  prosecuting  witness,  Florence  E. 
Smith,  were  married  in  the  state  of  Washington  in  August, 
1907,  and  lived  together  in  that  state  until  September,  1911, 
when  the  defendant  moved  to  Portland,  Oregon.  Some  time 
later  he  came  to  California,  and  for  a  year  or  two  prior  to 
March  24,  1916,  and  on  that  date,  was  living  at  Bakersfield  in 
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Eem  County.  There  was  some  correspondence  between  the 
hnsband  and  wife  while  he  was  in  Portland.  Afterward  it 
appears  that  for  some  time  she  did  not  know  where  he  was 
living;  but  in  the  latter  part  of  the  year  1915  she  learned 
that  he  was  living  in  Bakersfield.  She  did  not  then  com- 
municate with  the  defendant,  but  after  waiting  some  five  or 
six  months  she  came  to  California  and  arrived  at  Bakersfield 
on  March  24,  1916.  Without  any  delay  she  made  the  com- 
plaint upon  which  this  prosecution  is  founded,  and  the  defend- 
ant did  not  know  of  her  presence  in  California  until  he  was 
arrested  on  this  charge.  The  only  evidence  that  Mrs.  Smith 
at  any  time  prior  to  the  commencement  of  this  action  was 
without  means  of  support  is  found  in  her  testimony  wherein 
she  states  that  during  the  time  of  their  separation  she  never 
received  any  money  from  the  defendant;  and  in  her  aflSrma- 
tive  answer  to  a  question  inquiring  whether  during  the  time 
of  their  separation  she  had  ''at  any  time  been  in  want.'' 

The  defendant  is  not  prosecuted  for  having  abandoned 
and  left  his  wife  in  a  destitute  condition ;  for  if  such  offense 
was  committed  by  him  at  all  it  was  not  in  the  state  of  Cali- 
fornia. Also  it  may  well  be  doubted  whether  any  refusal 
or  neglect  of  the  defendant  to  provide  his  wife  with  the  neces- 
saries of  life  while  she  was  absent  from  California,  can  be 
construed  into  an  offense  committed  at  the  place  of  the  hus- 
band's residence  and  against  the  laws  of  California.  If  the 
defendant  had  received  information  of  her  presence  in  this 
state  and  then  if,  without  legal  justification,  he  had  refused 
or  neglected  to  provide  his  wife  with  food,  clothing,  etc.,  she 
having  need  of  such  support  from  him,  such  facts  no  doubt 
would  constitute  an  offense  against  the  provisions  of  the 
Penal  Code.  But  it  seems  clear  to  us  that  the  provisions  of 
the  code  under  which  the  defendant  is  prosecuted  in  this 
action  are  not  intended  to  authorize  a  punishment  of  the  hus- 
band for  neglecting  to  provide  for  his  wife  before  he  knows 
of  her  presence  within  the  state.  Neither  do  we  think  the 
judgment  can  be  sustained  without  evidence  that  the  wife 
was  without  other  sufficient  means  of  support  at  the  time  of 
the  alleged  offense.  (People  v.  Selby,  26  Cal.  App.  796,  [148 
Pac.  807].) 

Having  reached  the  conclusion  above  stated,  we  deem  it 
unnecessary  to  discuss  the  numerous  propositions  urged  in 
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the  brief  of  defendant's  counsel  wherein  he  claims  errors  in 
the  rulings  of  the  court  and  in  the  instructions  given,  and  in 
the  refusal  to  give  instructions  requested  by  the  defendant. 
The  judgment  and  order  are  reversed. 

JameSy  J.,  and  Shaw,  J.,  concurred. 


I 


[dr.  No.  1544.    Third  AppeH&te  District.— October  30,  1916.] 

CITY  STREET  IMPROVEMENT  COMPANY  (a  Corpora- 
tion),  Appellant,  v.  CHARLES  E.  LEE,  as  Mayor,  etc.. 
Respondent;  NELLIE  FUROERSON  et  al..  Interveners 
and  Respondents. 

Strest  Law— Sioond  Imfbotxmsnt— E^rfEOir  or  FnjNO  or  OBjxcnoNf 
—Santa  Bosa  Chabtie. — ^Under  the  provisions  of  the  charter  of  the 
eitj  of  Santa  Bosa  relating  to  the  public  streets  thereof  and  their 
improvement  (Stats.  1905,  pp.  891  to  898,  inclusive),  where  a  street 
of  that  municipality,  or  any  part  thereof,  has  once  been  improved, 
and  after  such  improvement  has  been  made,  proceedings  are  taken 
hj  the  governing  body  of  the  municipality  to  again  improve  the 
street,  timely  written  objections  filed  by  the  owners  of  the  prc^ 
scribed  amount  of  the  frontage  of  the  property  fronting  on  the 
line  of  the  proposed  improvement  has  the  effect  of  barring  further 
proceedings  in  relation  to  the  proposed  improvement  for  the  period 
of  six  months. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  M.  Hoefler,  and  George  P.  Snyder,  for  Appellant 

John  T.  Campbell,  for  Respondent  Lee. 

R.  M.  F.  Soto,  for  Interveners  and  Respondents. 

HART,  J. — The  petitioner,  a  corporation,  filed  a  petition 
in  the  court  below  for  a  writ  of  mandate  to  force  the  mayor 
of  the  city  of  Santa  Rosa,  a  municipal  corporation,  to  enter 
into  a  contract  with  the  said  petitioner  for  doing  certain 
street  work  on  Santa  Rosa  Avenue,  in  said  city. 
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The  respondent,  mayor,  answered  the  petition,  and  certain 
property  owners,  whose  property  abuts  upon  said  street  and 
which  would,  as  a  consequence,  be  assessed  for  the  improve- 
ment which  had  been  proposed  to  be  made  on  said  avenue, 
providing  the  proceedings  were  legal  and  valid,  filed  a  com- 
plaint in  intervention.  The  court,  upon  the  trial  of  the 
issues  made  by  the  answer  and  the  complaint  in  intervention, 
rendered  and  entered  a  judgment  dismissing  the  writ 

The  petitioner  brings  the  case  to  this  court  on  an  appeal 
from  said  judgment. 

On  the  twenty-first  day  of  September,  1915,  the  council  of 
the  city  of  Santa  Bosa,  proceeding  in  accordance  with  the 
provisions  of  the  charter  of  said  city  relating  to  the  public 
streets  thereof  and  their  improvement  (Stats.  1905,  pp.  891 
to  898,  inclusive),  passed  a  resolution  of  intention  to  order 
the  improvement  of  Santa  Bosa  Avenue,  a  public  street  in 
the  said  city,  from  the  south  side  of  the  bridge  over  Santa 
Rosa  Creek,  southerly  to  the  south  city  limits,  where  not 
already  paved  and  improved,  by  grading  the  roadway  thereof 
and  constructing  thereon  an  asphaltic  pavement  of  a  char- 
acter fully  and  clearly  described  in  said  resolution.  The  said 
resolution  of  intention  and  notices  of  the  passage  of  the  same 
were  duly  and  regularly  posted,  as  required  by  section  72 
of  the  charter. 

On  the  ninth  day  of  October,  1915,  and  within  twenty  days 
from  the  first  day  of  the  posting  of  said  notices,  the  owners 
of  more  than  two-thirds  of  the  frontage  of  the  property 
fronting  on  said  proposed  work,  which  embraced  portions  only 
of  said  avenue  not  already  improved,  filed  written  objections 
to  the  said  proposed  work.  The  complaint,  in  this  connection, 
alleges:  ''That  not  more  than  two  blocks  of  the  said  Santa 
Rosa  Avenue,  including  street  crossings,  remained  ungraded 
to  the  official  grade  and  unimproved;  that  a  block  or  more  on 
both  sides  of  the  unimproved  portions  of  said  Santa  Rosa 
Avenue  was,  at  all  times  herein  mentioned,  and  now  is, 
improved  with  the  same  character  of  improvements  specified 
in  the  said  Resolution  of  Intention." 

Thereafter,  and  within  due  time,  and  after  the  posting  of 
notice  as  required  calling  for  the  same,  sealed  proposals  or 
bids  for  doing  the  work  according  to  the  plans,  specifications, 
and  estimates  previously  made  and  filed  by  the  city  engineer 
and  which  were  approved  and  adopted  by  the  council,  were 
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received  and  the  counoil  on  the  twenty-seventh  day  of  Octo- 
ber, 1915,  opened  and  examined  and  publicly  declared  said 
proposals,  and  rejected  all  said  proposals  or  bids  except  that 
of  the  petitioner  herein,  who  was  then  by  said  council  de- 
clared to  be  the  lowest  responsible  bidder  for  the  doing  of 
said  proposed  work  and  awarded  to  it  the  contract. 

Thereafter,  and  within  three  days  after  the  expiration  of 
the  five  days  within  which  the  owners  of  a  majority  of  the 
frontage  of  the  property  upon  the  line  of  the  proposed  work 
might  themselves  have  taken  the  work  at  the  same  price  or 
bid  at  which  the  contract  was  awarded  to  the  petitioner,  the 
latter  signed  and  presented  to  the  respondent,  mayor,  for  his 
signature,  a  form  of  written  contract  for  the  performance 
of  said  work  and  improvements  at  the  prices  specified  in  its 
said  bid,  said  form  of  contract  providing  in  detail  that  the 
petitioner  would  do  all  the  work  according  to  the  specifica- 
tions adopted  for  that  purpose.  With  the  said  form  of  con- 
tract, the  petitioner  presented  to  the  mayor  a  bond  duly 
executed  by  it,  and  sufficient  in  all  respects,  conditioned  for 
the  faithful  performance  of  the  said  contract.  The  said 
mayor,  without  specifying  or  suggesting  any  objections  to  the 
form  of  the  contract  presented  to  him  by  the  petitioner,  or 
to  the  bond  offered  at  the  same  time,  refused  to  execute  said 
contract  or  any  contract  for  the  doing  of  said  work. 

The  respondent,  mayor,  answered  the  complaint,  admitting 
all  the  allegations  thereof,  but  aUeged,  in  the  nature  of  a 
special  plea  in  bar,  that  in  the  year  1888,  by  due  proceedings 
had  by  the  city  council  of  said  city  of  Santa  Rosa  in  pur- 
suance of  the  provisions  of  the  then  existing  charter  of  said 
city,  Santa  Rosa  Avenue  was  regularly  ordered  to  be  improved 
in  accordance  with  certain  plans  and  specifications  adopted 
by  said  council  for  that  purpose;  that  said  avenue  was,  in 
said  year,  improved  as  so  ordered  after  proceedings  regularly 
had  for  the  letting  of  the  contract  to  do  said  work;  that,  in 
due  course,  the  street  commissioner  reported  to  the  council 
that  the  work  and  improvement  had  been  completed,  and 
that  the  council  thereupon  accepted  the  street  as  so  improved ; 
that,  on  the  sixth  day  of  July,  1893,  the  city  council  of  said 
city,  acting  in  pursuance  of  the  provisions  of  section  20  of 
the  general  street  law  of  1885,  known  as  the  "Vrooman  Street 
Law"  (Stats.  1885,  p.  160),  passed  an  ordinance,  numbered 
150,  accepting,  as  improved  in  the  year  1888,  as  above  indi- 
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catedy  Santa  Bosa  Ayenue,  from  the  south  bank  of  the  Santa 
Bosa  Creek  southerly  to  the  city  line. 

The  complaint  in  intervention  also  pleads  said  ordinance 
No.  150,  and  further  points  out  a  number  of  objections  to  the 
proceedings  leading  to  the  ordering  of  the  work  to  be  done 
on  the  portions  of  Santa  Bosa  Avenue  described  in  the  reso- 
lution of  intention  adopted  by  the  council  on  the  twenty-first 
day  of  September,  1915,  and,  finally,  to  the  awarding  of  the 
contract  to  do  the  work  described  in  said  resolution  to  the 
petitioner. 

We  do  not  conceive  it  to  be  necessary  to  consider  aU  the 
points  urged  by  the  respondents  against  the  validity  of  the 
proceedings  leading  to  the  awarding  of  the  contract  by  the 
council  to  the  petitioner.  We  think  the  judgment  shoiQd  be 
sustained  for  the  reason  that,  in  our  opinion,  the  council  never 
acquired  jurisdiction  to  order  the  work  proposed  to  be  done, 
and  this  proposition  will  now  be  considered. 

According  to  the  complaint,  the  resolution  of  intention 
described  the  work  or  improvement  proposed  to  be  done  or 
made  substantially  as  follows:  ''To  improve  Santa  Bosa 
Avenue,  a  public  street  in  the  City  of  Santa  Bosa,  Sonoma 
County,  California,  from  the  south  side  of  the  bridge  over 
Santa  Bosa  Creek,  southerly  to  the  south  City  limits,  where 
not  already  paved  and  improved,  by  grading  the  roadway 
thereof  and  constructing  thereon  an  asphaltic  pavement  con- 
sisting of  three  (3)  inches  of  asphaltic  concrete  foundation 
covered  with  an  asphaltic  concrete  wearing  surface  two  (2) 
inches  in  thickness,  the  finished  surface  of  which  shall  be  to 
official  grade." 

The  court  made  the  following  finding:  "That  on  the 
eleventh  day  of  May,  1888,  the  Council  of  said  City  of  Santa 
Bosa,  by  an  order  in  due  form,  did  order  that  Santa  Bosa 
Avenue  should  be  graded  and  graveled,  with  common  gravel, 
to  the  established  grade,  under  plans  and  specifications  there- 
for to  be  adopted  and  furnished  by  the  City  Engineer  of  said 
City,  and  further  ordered  the  sidewalks  to  be  graveled,  with 
common  gravel,  to  the  official  grade  and  curbing  for  sidewalks 
to  be  placed ;  that  thereafter  a  contract  was  duly  let  for  the 
doing  of  said  work  and  the  said  Santa  Bosa  Avenue,  from  the 
south  side  of  the  bridge  to  the  southerly  City  limit,  was  grav- 
eled with  common  gravel,  curbs  for  sidewalks  were  laid  and 
the  sidewalks  were  graveled,   with  common  gravel,   all  to 
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the  official  grade,  as  required  by  ordinance,  and  said  street 
work  was  thereafter  accepted  bj  said  City  of  Santa  Rosa 
as  herein  set  out ;  that  thereafter  an  assessment  was  made  in 
due  form  of  law  against  the  owners  of  property  fronting  on 
the  line  of  said  work  for  the  costs,  and  expenses  of  said  work, 
and  the  contractor  collected  from  the  owners  of  the  property 
the  several  amounts  against  them,  as  shown  in  said  assess- 
ment." 

The  appeal  here  is  upon  the  judgment-roll  alone.  There- 
fore, notwithstanding  that  there  is  neither  by  the  defendant 
nor  the  interveners  a  denial  of  the  allegations  of  the  com- 
plaint ''that  not  more  than  two  blocks  of  the  said  Santa  Rosa 
Avenue,  including  street  crossings,  remained  ungraded  and 
unimproved,''  from  which  allegation  it  is  to  be  implied  that 
there  were  two  blocks  on  said  street  ungraded  and  unim- 
proved, it  must  be  presumed  that  there  was  evidence  which 
justified  the  above  finding,  and  that  Santa  Bosa  Avenue  was 
in  the  said  year  1888  improved  under  due  proceedings  by 
the  city  council  in  the  manner  described  by  said  finding  from 
the  south  side  of  the  bridge  southerly  to  the  south  limits, 
which  embraced  the  two  blocks  designated  or  specified  in  the 
resolution  of  intention  of  September  21,  1915. 

Section  72  of  the  charter  of  the  city  of  Santa  Bosa  pro- 
vides (among  other  things)  that  the  filing  of  written  objec- 
tions to  the  proposed  improvement  of  one  block  or  more  of  a 
street  by  the  owners  of  two-thirds  of  the  frontage  of  the  prop- 
erty fronting  on  the  proposed  work  within  twenty  days  from 
the  first  day  of  the  posting  of  notice  of  the  resolution  of 
intention  to  order  such  improvement  will  operate,  ipso  facto, 
to  bar  further  proceedings  in  relation  to  the  doing  of  said 
work  for  a  period  of  six  months.  The  said  section  then  pro- 
ceeds: **When  not  more  than  two  blocks,  including  street 
crossings  or  intersections,  remain  ungraded  to  the  official 
grade,  or  otherwise  unimproved,  in  whole  or  in  part,  and  a 
block  or  more  on  one  or  both  sides  upon  said  street  has  been 
so  graded  or  otherwise  improved,  said  Council  may  order 
such  work  or  improvement  mentioned  to  be  done  upon  said 
ungraded  or  unimproved  part  of  said  street  notwithstanding 
such  objections,  and  said  work  shall  not  be  stayed  or  prevented 
by  any  written  objections,  unless  the  Council  shall  deem  the 
same  proper." 
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Counsel  for  the  petitioner  contend  that  the  case  here  comes 
within  the  exception  thus  made  by  said  section  72  with  refer- 
ence to  the  effect  of  written  objections  by  the  property  owners 
upon  the  power  of  the  council  to  order  the  work  to  be  done. 
This  position  is  doubtless  founded  on  the  allegation  of  the 
complaint,  and  expressly  admitted  by  the  answer  of  the  mayor 
and  not  denied  in  the  complaint  of  the  interveners,  that  **9l 
block  or  more  on  both  sides  of  the  unimproved  portions  of 
said  Santa  Rosa  Avenue  was  at  all  times  herein  mentioned, 
and  now  is,  improved  with  the  same  character  of  improve- 
ments specified  in  said  Resolution  of  Intention,''  etc. 

We  cannot  agree  to  the  contention.  As  we  have  shown, 
it  must  be  accepted  as  an  established  fact  in  this  case  that 
at  least  that  portion  of  Santa  Rosa  Avenue  embraced  within 
the  resolution  of  intention  had  once  been  improved  after  pro- 
ceedings regularly  had  by  the  city  council  under  the  then 
existing  law  empowering  the  municipality  of  Santa  Rosa  to 
coerce  the  improvement  of  its  streets  at  the  expense  of  the 
property  owners ;  and  our  judgment  is  that  where  a  street  or 
any  part  thereof  has  once  been  improved  under  a  law  con- 
taining provisions  similar  to  those  of  section  72  of  the  charter 
in  question,  and  after  such  improvement  has  been  made,  pro- 
ceedings are  taken  by  the  governing  body  of  a  municipality 
again  to  improve  said  street,  timely  written  objections  filed 
by  the  owners  of  the  prescribed  amount  of  the  frontage  of 
the  property  fronting  on  the  line  of  the  proposed  improve- 
ment will  have  the  eflfect  of  barring  further  proceedings  in 
relation  to  the  proposed  improvement  for  the  period  of  six 
months.  In  other  words,  we  think  that  in  such  a  case  the 
provision  of  section  72  of  the  charter  first  above  referred  to 
applies.  That  provision  is  fashioned  after  or  the  same  as 
the  provision  upon  that  subject  in  the  Vrooman  Act.  We 
think  it  is  not  reasonable  to  suppose  that,  a  street  having 
been  once  improved  at  the  expense  of  the  property  owners 
and  to  their  satisfaction,  the  legislature,  or,  in  this  case,  the 
f  ramers  of  the  charter  or  the  people  who  ratified  and  so  made 
it  the  organic  law  of  the  municipality,  intended  that  the 
governing  body  of  the  latter  should  be  vested  with  an  unham- 
pered or  a  discretionary  power  of  again  ordering  such  street 
to  be  improved  at  the  expense  of  the  property  owners  in  the 
face  of  a  protest  regularly  filed  by  the  latter  against  the 
proposed  improvement     The  provision  that  further  proceed- 
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ings  shall  be  barred  for  six  months  upon  the  due  filing  of 
written  objections  by  the  property  owners  was  doubtless  in- 
spired to  some  extent  by  the  consideration  that  owners  of 
property  subject  to  taxation  for  street  improvements  might 
not  be  prepared  at  the  particular  time  at  which  streets  were 
called  up  for  improvement  to  meet  or  discharge  the  burden 
thus  to  be  imposed  upon  them,  and  that  a  postponement  of 
the  work  for  the  period  designated  might  be  sufficient  to 
enable  them  to  do  so ;  or,  it  may  be,  that  the  f ramers  of  the 
act,  in  incorporating  that  provision  into  the  law,  conceived 
that  the  judgment  of  the  property  owners  as  to  the  necessity 
of  the  improvement  at  the  particular  time  should  be  deferred 
to;  but  whatever  might  be  the  underlying  motive  for  the 
provision,  whether  one  or  the  other  of  the  two  above  sug- 
gested or  both  combined,  there  can  be  no  less  reason  or  pro- 
priety for  applying  the  provision  to  the  case  where,  as  here, 
the  street  has  once  been  improved  under  the  direction  of  the 
municipal  authorities  and  it  is  proposed  to  again  improve  it, 
than  to  the  case  where  a  street  has  been  called  up  for  the 
first  time  for  improvement.  Indeed,  we  think  there  is  a 
much  stronger  reason  for  applying  the  provision  to  the  situa- 
tion presented  here,  since  the  proceedings  involved  here,  if 
consummated,  will  result  in  taxing  the  property  owners  the 
second  time  for  the  improvement  of  said  street 

We  have  found  no  direct  authority  which  supports  the 
above  views  and  the  conclusion  declared.  But  there  is  in 
the  case  of  City  Street  Imp.  Co.  v.  Bahcock,  139  Cal.  690,  693, 
[73  Pac.  666],  an  expression,  which  involves,  however,  a  mere 
dictum,  the  question  not  being  directly  before  the  court,  that 
would  seem  to  indicate  that  the  supreme  court  leaned  to  the 
conclusion  to  which  we  have  been  led.  Speaking  of  that  part 
of  section  3  of  the  Vrooman  Act  which,  like  the  latter  part 
of  section  72  of  the  charter  involved  here,  makes  an  excep- 
tion, where  similar  conditions  exist,  to  the  rule  that  written 
objections  duly  filed  by  property  owners  will  bar  further  pro- 
ceedings in  rdation  to  the  proposed  improvement  of  a  street, 
the  supreme  court  in  that  case  said,  although  expressly  dis- 
claiming any  intention  to  decide  the  question  therein:  "It  is 
certainly  doubtful  if  this  exception  applies  at  all  to  a  block 
which  has  been  previously  improved." 

The  position  above  taken  cannot  be  affected  by  a  considera- 
tion of  the  fact,  which  is  alleged  in  the  complaint  and  nowher« 
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denied,  thus  imparting  to  it  the  dignity  of  a  finding,  that 
at  some  time  since  the  year  1888,  not  definitely  stated  or  dis- 
closed, a  block  or  more  on  both  sides  of  the  blocks  proposed 
to  be  improved  had  been  improved  by  the  construction  thereon 
of  asphaltie  pavement,  etc.,  and  that  the  blocks  proposed  to 
be  improved  are  to  be  in  like  manner  and  character  improved. 
To  repeat,  what  we  believe  to  be  the  true  meaning  or  intent 
of  section  72  of  the  charter,  so  far  as  it  relates  to  the  effect 
of  the  due  filing  of  written  objections  to  work  proposed  to 
be  done,  is  that  where  a  street  or  any  part  thereof  has  once 
been  improved  under  the  law  authorizing  such  improvement, 
and  thereafter  it  is  sought  again  to  improve  it  under  the  same 
authority,  the  proceedings  looking  to  the  second  improvement 
must  be  regarded  and  treated  as  the  same  in  all  essential  par- 
ticulars as  those  necessary  for  the  improvement  of  a  street 
in  the  first  instance  or  where  a  street  or  no  part  thereof  has 
ever  theretofore  been  improved,  notwithstanding  that  at  some 
time  subsequent  to  the  first  or  original  improvement  other 
parts  of  said  street  had  been  again  improved. 

Our  conclusion,  as  stated  in  the  outset,  is  that,  since  the 
property  owners  on  the  parts  of  Santa  Rosa  Avenue  pro- 
posed to  be  improved  by  the  resolution  of  intention  of  Sep- 
tember 21,  1915,  in  due  time  filed  sufficient  objections  to  the 
proposed  improvements,  the  council  was  wholly  without 
authority  or  jurisdiction  to  order  the  work  to  be  done,  and, 
consequently,  its  action  in  awarding  the  contract  to  the  peti- 
tioner to  do  the  work  was  absolutely  void. 

The  judgment  appealed  from  is,  accordingly,  aflBrmed. 

Chipman,  P.  J.^  and  Burnett,  J.,  concurred. 


Digitized  by  VjOOQ IC 


746    Colusa  etc.  B.  B.  Co.  v.  Sufsbiob  Court.    [31  Cal.  App. 


[GiT.  No.  1414.    Third  AppeHate  IMstriet.— October  31,  1»16.] 

COLUSA  AND  HAMILTON  BATLBOAD  COMPANY 
(a  Corporation),  Plaintiflf  and  Petitioner,  v.  SUPEBIOB 
COUBT  OP  THE  COUNTY  OF  GLENN,  and  HON- 
OBABLE  WM.  M.  PINCH,  Judge  Thereof,  and 
CHABLES  H.  QLENN,  Defendants  and  Bespondenta. 

Eminent  Bovain— Appeal  from  Jxidomsnt— Stat  of  PBocBEDiNoa — 
Supersedeas. — In  an  action  in  eminent  domain  to  lecnre  a  railroad 
right  of  way,  the  taking  of  an  appeal  bj  the  plaintiff  from  the 
judgment  of  condemnation  prior  to  the  expiration  of  the  thirty-daj 
period  in  which  the  plaintiff  is  required  by  section  1251  of  the 
Code  of  Civil  Procedure  to  pay  the  sum  of  money  assessed,  has 
the  effect  of  staying  execution  on  the  judgment  pending  the  appeal 
without  the  giving  of  a  stay  bond,  and  the  appellant  ia  entitled  to 
a  writ  of  iupersedeas  staying  such  execution. 

Id.— Nature  of  Judgment. — A  judgment  of  condemnation  is  not,  prior 
to  the  expiration  of  the  thirty-day  period,  a  judgment  for  the  direct 
payment  of  money  within  the  meaning  of  section  942  of  the  Code 
of  Civil  Procedure  requiring  the  execution  of  an  undertaking  to 
stay  the  operation  of  the  judgment  pending  appeal,  but  amounts 
to  no  more  than  an  order  fixing  the  price  at  which  plaintiff  may 
or  may  not  take  the  property. 

Id. — ^TiicE  OF  Payment  of  Damages — Construction  of  Section  1251, 
Code  of  Civil  Procedure. — The  ''final  judgment"  mentioned  in  sec- 
tion 1251  of  the  Code  of  Civil  Procedure  relating  to  the  time  within 
which  the  plaintiff  must  pay  the  sum  of  money  assessed  as  damages, 
has  reference  to  the  preliminary  judgment  of  condemnation  entered 
by  the  superior  court,  and  not  to  the  final  conclusion  of  the  litigation. 

APPLICATION  for  a  Writ  of  Supersedeas  upon  appeal 
from  a  judgment  of  condemnation  of  land. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  Freeman,  and  Qeorge  B.  Preeman,  for  Petitioner. 

Charles  L.  Donohoe,  and  W.  T.  Belieu,  for  Bespondents. 

T.  T.  C.  Gregory,  Meredith,  Landis  &  Chester,  Prank  H. 
Short,  and  Edward  P.  Treadwell,  as  Amici  Curiae. 

BUBNETT,  J. — ^In  the  above-entitled  cause  a  rehearing 
was  ordered  by  this  court.    The  facts  may  be  stated  as  fol- 
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lows:  Petitioner  is  a  railroad  corporation  and,  as  such,  it 
brought  in  the  superior  court  of  Glenn  County  a  suit  in 
eminent  domain  to  secure  a  right  of  way  over  respondent's 
land.  With  the  assistance  of  a  jury,  a  trial  was  had  on  April 
26, 1915,  which  resulted  in  a  yerdict  awarding  plaintiff  (peti- 
tioner herein)  the  12.18  acres  sought  to  be  condemned,  fixing 
the  value  of  said  land  at  the  sum  of  $2,801.40,  and  assessing 
the  damages,  by  reason  of  severance  to  that  portion  of  the 
land  of  defendant  not  taken,  at  the  sum  of  $14,130,  making 
a  total  of  $16,931.40  damages.  Thereafter,  on  June  2,  1915, 
the  Honorable  Wm.  M.  Finch,  judge  of  said  superior  court, 
made  and  entered  a  judgment  adopting  said  verdict  and  con- 
taining the  usual  formal  recitals,  and  also  certain  stipula- 
tions of  the  parties  as  to  how  the  road  should  be  constructed 
and  concluding  as  follows:  *'It  is  further  ordered,  adjudged, 
and  decreed  that  upon  the  payment  of  the  said  sum  of  $2,801.40 
and  the  said  sum  of  $14,130,  to  wit,  the  sum  of  $16,931.40 
assessed,  the  plaintiff  shall  be  entitled  to  a  final  order  of 
condemnation  which  shall  describe  the  property  condemned 
and  the  purpose  of  such  condemnation,  which  property  shall 
be  as  described  in  the  complaint  herein,  and  which  purpose 
shall  be  as  stated  in  the  complaint  herein  and  that  said  rail- 
road on  said  right  of  way  shall  be  constructed  in  the  manner 
prescribed  in  this  decree,  and  the  said  property  hereinafter 
described  is  hereby  taken  as  a  public  use  for  the  purposes 
described  and  set  forth  in  the  complaint,  reference  to  which 
is  hereby  made,  upon  the  said  payment  of  the  said  total  sum 
being  made,"  and  then  followed  a  description  of  the  land 
condemned.  On  June  11th,  the  plaintiff  filed  with  the  clerk 
of  said  court  a  notice  of  appeal,  and  on  June  16th,  said  plain- 
tiff filed  a  proper  undertaking  for  costs  on  appeal.  The 
petition  for  supersedeas  herein  alleged:  "That  notwithstand- 
ing the  said  perfecting  of  said  appeal  .  .  .  defendant  has 
applied  to  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Glenn,  and  the  Hon.  Wm.  M.  Finch, 
judge  of  said  court,  for  an  order  directing  and  compelling 
the  derk  of  said  superior  court  to  issue  an  execution  in  said 
action  on  said  judgment  for  the  said  sum  of  $16,931.40  and 
costs  of  suit,  and  the  said  superior  court  and  the  said  judge 
thereof  has  entertained  said  motion  and  said  application  and 
threatens  to  grant  the  same  and  order  said  Clerk  of  said 
Court  to  issue  said  execution  to  the  end  that  it  may  be  levied 
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upon  the  property  of  your  petitioner,  the  plaintiff  in  the  above 
entitled  action,  and  the  said  defendant  is  not  entitled  to 
such  order  or  such  execution  and  your  petitioner  is  entitled 
to  a  writ  of  supersedeas  for  the  reason  that  the  appeal  taken 
from  said  judgment  has  suspended  said  judgment  and  the 
jurisdiction  of  said  superior  court  .  •  •  and  said  judgment 
has  by  reason  of  said  appeal  been  stayed  until  after  the  final 
determination  of  said  appeal.  .  .  .  That  your  petitioner,  the 
plaintiff  in  the  above  entitled  action,  has  not  taken  possession 
of  the  land  involved  in  said  action  or  any  portion  thereof 
and  has  not  made  and  is  not  now  making  any  attempt  to  take 
possession  of  said  land.'' 

In  the  opinion  hereinbefore  filed  for  reasons  therein  stated, 
an  order  was  directed  denying  the  writ.  The  decision  was 
based  largely  upon  our  conception  of  what  had  been  held  by 
our  supreme  court  in  certain  cases,  to  which  attention  was 
directed.  The  fundamental  principles  leading  to  the  conclu- 
sion which  we  reached  are  manifestly  that  the  judgment  ren- 
dered in  the  superior  court  is  ''a  money  judgment''  in  the 
sense  of  section  942  of  the  Code  of  Civil  Procedure  and  that 
such  judgment  is  the  ^' final  judgment"  contemplated  by  sec- 
tion 1251  of  said  code. 

We  venture  to  consider  again  the  various  decisions  cited 
and  to  endeavor  to  clear  up  what  seems  to  be  a  somewhat 
complicated  situation.  In  doing  so,  we  shall  not  attempt  to 
segregate  these  decisions  as  they  bear  more  directly  upon 
one  or  the  other  of  these  propositions,  but  it  will  be  more 
convenient  to  view  them  rather  indiscriminately  as  they  relate 
to  one  or  both  of  these  principles. 

At  the  outset,  it  may  be  said  that  of  course  there  is  no  con- 
tention that  the  judgment  has  become  final  in  the  sense  of  a 
''final  conclusion  of  the  litigation."  It  is  admitted  by  both 
parties  that,  as  said  in  OiUmore  v.  American  (7.  /.  Co.,  65  Cal. 
63,  [2  Pac.  882],  "Until  litigation  on  the  merits  is  ended, 
there  is  no  finality  to  the  judgment,  in  the  sense  of  a  final 
determination  of  the  rights  of  the  parties,  although  it  may 
have  become  final  for  the  purpose  of  an  appeal  from  it."  It 
is,  though,  claimed  by  respondent  that  section  1251  of  the 
Code  of  Civil  Procedure  providing  that  "the  plaintiff  must 
within  thirty  days  after  final  judgment  pay  the  sum  of 
money  assessed"  does  not  refer  to  the  end  of  litigation,  but 
to  the  judgment  as  entered  or  rendered  in  the  superior  court 
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and,  of  course,  it  is  contended  that  this  judgment  is  one  di- 
recting "the  payment  of  money"  in  the  sense  of  section  942 
of  said  code.  If  it  were  res  integra,  I  should  be  inclined  to 
the  conclusion  that  said  expression  used  in  said  section  1251, 
"after  final  judgment"  has  the  same  signification  as  "after 
judgment  biecomes  final."  The  peculiar  form  of  expression, 
the  definite  article  the  being  omitted  before  the  word  final 
is  a  significant  circumstance  in  this  connection.  Respondent's 
interpretation  would  be  more  persuasive  if  the  legislature 
had  provided  that  the  money  should  be  paid  within  thirty 
days  "after  the  fijial  judgment." 

Again,  the  use  of  the  term  "final"  is  of  great  importance. 
Why  should  the  word  be  used  at  all  if  it  was  intended  to 
make  the  judgment  of  the  superior  court  the  initial  point 
for  computation  of  the  timet  Is  it  not  fair  to  say  that  if 
such  had  been  the  intention,  it  would  have  been  provided 
that  the  money  should  be  paid  within  thirty  days  "after 
judgment,"  or  "after  the  judgment,"  or  "after  judgment  in 
the  superior  court  t"  Any  of  these  expressions  or  equivalent 
ones  would  have  placed  the  matter  beyond  question,  and  it 
seems  hardly  credible  that  the  deliberate  use  of  the  qualify- 
ing term  "final"  was  not  for  the  purpose  of  postponing  the 
declared  efiFect  of  the  judgment  until  finality  had  attached 
to  it 

Again  in  section  1254  where  the  legislature  had  in  mind  the 
judgment  as  rendered  in  the  superior  court,  it  is  interesting 
to  notice  the  nomenclature  used.  Therein  it  is  provided: 
"At  any  time  after  trial  and  judgment  entered  or  pending 
an  appeal  from  the  judgment  to  the  supreme  court,  whenever 
the  plaintiff  shall  have  paid  into  court,  for  the  defendant,  the 
full  amount  of  the  judgment,  and  such  further  sum  .  .  .  the 
court  .  .  .  may  .  .  •  authorize  the  plaintiff  ...  to  take  pos- 
session of  and  use  the  property  during  the  pendency  of  and 
until  tJie  final  conclu^n  of  the  litigation.  .  .  .  The  defend- 
ant, who  is  entitled  to  the  money  paid  into  court  for  him  upon 
any  judgment ,  shall  be  entitled  to  .  .  .  receive  the  same  .  .  . 
upon  obtaining  an  order  therefor  from  the  court  It  shall  be 
the  duty  of  the  court  •  .  .  upon  application  ...  by  such  de- 
fendant, to  order  and  direct  that  the  money  so  paid  into  court 
for  him  be  delivered  to  him  upon  his  filing  a  satisfaction  of 
the  judgmsnt/^  etc.  It  is  the  judgmsnt  or  judgment  ren- 
dered in  the  superior  court  not  final  judgment  as  in  the  pre- 
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vious  quotation.  Herein  is  also  reference  to  an  appeal  and 
the  final  conclusion  of  the  litigation.  Such  contingency,  we 
may  reasonably  conclude,  was  also  in  the  mind  of  the  legis- 
ture  when  it  used  the  terminology  "final  judgment"  in  said 
section  1251  and  that  it  contemplated  ''the  final  conclusion  of 
the  litigation.'*  However,  it  has  been  decided  otherwise  by 
the  supreme  court  as  we  shall  presently  see,  and  we  are  bound 
by  that  decision. 

Moreover,  it  is  not  proper  to  say  that  the  judgment  under 
consideration  is  one  directing  the  payment  of  money.  It  is 
rather  an  adjudication  that  upon  payment  of  a  certain  sum 
plaintiff  may  acquire  the  property.  It  did  not  vest  the  title 
to  the  money  in  defendant  nor  the  real  property  in  plaintiff. 
It  is  rather  a  conditional  award  to  plaintiff  upon  the  pay- 
ment of  a  certain  price  for  the  land.  It  cannot  be  fairly 
construed  as  creating  or  evidencing  a  present  and  unqualified 
obligation  to  pay  any  sum  of  money.  When  said  judgment 
was  rendered,  plaintiff  had  the  right  to  decline  to  take  the 
land  at  the  price  fixed.  No  doubt,  the  payment  was  pur- 
posely made  contingent  in  view  of  the  further  proceedings 
that  were  open  to  the  parties.  Thus  it  is  provided  in  sec- 
tion 1255a  that  **  plaintiff  may  abandon  the  proceedings  at 
any  time  after  filing  the  complaint  and  before  the  expira- 
tion of  thirty  days  after  final  judgment,  by  serving  on  defend- 
ant and  filing  in  court  a  written  notice  of  such  abandonment." 
It  is  therefore  plain  that  plaintiff  was  not  "required  to  per- 
form the  directions  of  the  judgment"  at  the  time  it  was  ren- 
dered. It  could  not,  therefore,  be  enforced  by  a  writ  of 
execution,  and  it  has  been  held  that  said  section  942  applies 
only  to  a  judgment  which  directs  the  payment  of  a  specific 
amount  of  money  and  which  can  be  directly  enforced  by  a  writ 
of  execution.  (Estate  of  Schedel,  69  Cal.  241,  [10  Pac.  334] ; 
Born  V.  Horstmann,  80  Cal.  452,  [5  L.  R.  A.  577,  22  Pac.  169, 
338] ;  Pennie  v.  Superior  Court,  89  Cal.  31,  [26  Pac.  617] ; 
McCaUion  v.  Hibernia  8av.  dk  Loan  Soc,  98  Cal.  442,  [33  Pac. 
329] ;  Kreling  v.  Kreling,  116  Cal.  458,  [48  Pac.  383] ;  Owen 
v.  Pomona  Land  etc.  Co.,  124  Cal.  331,  [57  Pac.  71] ;  Los 
Angeles  v.  Pomeroy,  132  Cal.  340,  [64  Pac.  477].) 

We  may  now  take  up  the  leading  authorities  cited  by  peti- 
tioner and  respondent  as  relating  directly  to  the  two  proposi- 
tions aforesaid. 
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In  section  785  (third  edition)  of  Lewis  on  Eminent  Domain, 
it  is  said  as  to  the  character  of  the  judgment:  *'Some  cases 
hold  that  it  is  proper  to  render  a  personal  judgment  upon  the 
verdict  of  a  jury  in  condemnation  cases,  and  to  award  execu- 
tion, the  same  as  in  common  law  suits.  If  the  statute  is  so  far 
silent  upon  the  subject  as  to  leave  the  matter  open  for  judicial 
construction,  then  the  proper  judgment  to  be  entered  will 
depend  upon  the  following  considerations:  If  the  possession 
has  already  been  taken  of  the  property,  either  by  consent  or 
otherwise,  or  if  the  property  has  already  been  taken  by  virtue 
of  an  instrument  of  appropriation,  as  it  may  be  in  some  states, 
before  the  compensation  is  paid,  then  a  personal  judgment 
with  all  its  incidents  may  properly  be  entered.  But,  if  the 
property  has  not  been  entered  upon  and  cannot  be  until 
compensation  is  made,  and  the  eflfect  of  the  proceedings  is 
to  fix  a  price  at  which  the  petitioner  can  take  the  property 
if  it  elects  so  to  do,  then  a  personal  judgment  is  improper 
and  should  not  be  entered."  And  in  section  955,  the  same 
learned  author  says:  *'The  weight  of  authority  undoubtedly 
is  that,  in  the  absence  of  statutory  provisions  on  the  question, 
the  eflfect  of  proceedings  for  condemnation  is  simply  to  fix 
the  price  at  which  the  party  condemning  can  take  the  prop- 
erty sought,  and  that  even  after  confirmation  or  judgment 
the  purpose  of  taking  the  property  may  be  abandoned  with- 
out incurring  any  liability  to  pay  the  damages  awarded." 

A  large  number  of  cases  bearing  upon  the  text  is  reviewed 
and  an  extended  quotation  made  from  the  opinion  of  Chief 
Justice  Beasley  of  the  court  of  errors  and  appeals  of  New 
Jersey  in  the  case  of  O'Neill  v.  Freeholders  of  Hudson,  41 
N.  J.  L.  161,  concluding  with  the  declaration  that  "the  legal 
eflfect  of  the  proceedings  for  condemnation  should  be  held 
that  they  compel  the  landowner  to  oflfer  the  public  the  re- 
quired land  at  the  ascertained  price,  and  that  when  such 
price  has  been  finally  ascertained,  the  public  has  a  reasonable 
time  within  which  to  make  an  election  either  to  accept  or 
reject  the  oflfer."  Judge  Beasley 's  language  applies  to  the 
situation  here.  Until  thirty  days  after  "final  judgment," 
such  election  may  be  exercised,  and  until  the  expiration  of 
said  period  the  judgment  does  not  operate  as  conclusive  evi- 
dence of  an  unconditional  or  absolute  obligation  to  pay  the 
amount  assessed.  It  would  seem,  therefore,  that  until  said 
period  had  expired,  it  could  not  be  regarded  as  a  "personal 
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judgment"  with  all  its  incidents.  It  is  at  least  dear  that  at 
the  time  said  appeal  was  taken  no  execution  could  issue  on 
said  judgment,  and  it  could  be  regarded  as  simply  ''fixing  the 
price  at  which  the  condemning  party  could  take  the  land." 

We  proceed  to  other  citations.  In  Calif omia  Southern 
B.  B.  Co.  V.  Southern  Pac.  B.  B.  Co.,  67  CaL  59,  [7  Pac  123], 
it  is  said:  ''The  judgment  based  in  part  on  the  assessment 
of  damages,  and  adjudicating  that  the  use  is  public,  and  the 
taking  necessaiy,  etc.,  is  the  'final  judgment'  from  which  an 
appeal  may  be  taken.  The  sum  of  money  assessed  must  be 
paid  within  thirty  days  after  'final  judgment.'  (Code  Civ. 
Proc,  sec.  1251.)  It  may,  as  suggested,  be  an  inaccurate  use 
of  terms  to  designate  as  final  a  judgment,  which  the  court  may 
set  aside  (with  all  the  proceedings  on  which  it  is  based)  if 
the  sum  of  money  assessed  is  not  paid.  (Code  Civ.  Proc, 
sec.  1252.)  And  ordinarily  a  judgment  is  not  final  when 
the  law  contemplates  further  and  subsequent  proceedings  in 
the  same  court  to  precede  the  absolute  determination  of  the 
rights  of  the  parties.  But  the  question  is  not  what  is  or  is 
not  a  final  judgment,  withhi  the  appropriate  meaning  of  the 
terms,  but  what  is  intended  to  be  designated  as  the  final 
judgment  in  the  title  treating  of  eminent  domain." 

In  Lincoln  Northern  By.  Co.  v.  Wiswell,  8  Cal.  App.  578, 
[97  Pac.  536],  the  question  was  whether  the  plaintiff  could, 
within  thirty  days  after  the  entry  of  judgment  on  the  ver- 
dict, abandon  the  route  set  out  in  the  complaint,  and  in  hold- 
ing that  it  had  such  privilege,  the  court  said:  ''The  final 
judgment  mentioned  in  section  1251,  as  to  payment  of  which 
reference  is  made  in  section  1252,  is  the  judgment  fixing  the 
amount  of  damages,  and  is  a  final  judgment  in  the  proceeding 
and  is  an  appeidable  judgment  (California  Southern  B.  B. 
Co.  V.  Southern  Pac.  B.  B.  Co.,  67  Cal.  59,  [7  Pac.  123] ;  the 
subsequent  final  order  of  condemnation  (sec.  1253)  being 
an  order  after  final  judgment." 

The  statutes  of  Idaho  on  Eminent  Domain  seem  to  be  the 
same  as  ours,  and  in  Big  Lost  Biver  Irr.  Co.  v.  Davidson, 
21  Idaho,  160,  [121  Pac.  88],  it  is  said:  "The  statute  does 
not  provide  the  form  of  judgment  to  be  entered  for  the  dam- 
ages fixed  and  assessed  by  either  the  court,  jury  or  referee, 
under  the  provisions  of  section  5220 ;  but  under  that  section 
of  the  statute  there  could  be  but  one  form  of  judgment,  and 
that  would  be  a  common,  ordinary  form  of  judgment  for  the 
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recovery  of  money,  the  amount  determined  by  the  court,  jury 
or  referee,  and  is  the  final  judgment  mentioned  in  section 
5223  of  the  Revised  Codes,  and  is  a  judgment  in  personam 
against  the  plaintiff,  and  upon  which  an  execution  may  issue 
as  provided  by  section  5224  of  the  statute.  .  .  .  After  a  final 
judgment  has  been  entered  the  plaintiff  has  thirty  days  with- 
in which  to  pay  the  same,  and  if  payment  is  not  made  then 
execution  may  issue,  as  in  civil  cases.  Olenn  County  v. 
Johnston,  129  Cal.  404,  [62  Pac.  66] ;  County  of  Madera  y. 
Raymond  0.  Co,,  139  Cal.  128,  [72  Pac.  915].  .  .  .  There 
would  be  no  reason  for  the  provisions  found  in  section  5224, 
providing  for  an  execution,  if  there  was  to  be  no  judgment 
entered  for  the  damages  assessed,  either  by  the  court,  jury,  or 
referee.  The  very  fact  that  an  execution  is  authorized  to  be 
issued  presupposes  and  presumes  that  an  entry  of  a  personal 
judgment  for  the  damages  assessed  will  be  entered,  upon 
which  such  execution  is  to  be  issued." 

In  Vmon  By.  Co.  v.  Standard  Wheel  Co.,  149  Fed.  698, 
[79  C.  C.  A.  386],  the  question  involved  was  whether,  after 
judgment  assessing  damages,  plaintiff  or  petitioner  was  au- 
thorized to  dismiss  the  proceedings  as  to  a  portion  of  the 
land  sought  to  be  condemned  merely  because  in  its  opinion 
the  damages  assessed  were  too  high  and  in  holding  to  the 
contrary,  the  court  said:  "When  a  party  undertakes  to  sub- 
ject another's  property  to  his  own  use,  he  must  be  deemed 
to  be  willing  and  intend  to  pay  a  fair  price  for  it,  and  that 
such  fair  price  shall  be  fixed  by  the  verdict  of  a  jury  to  be 
approved  by  the  court.  Good  faith  requires  that  he  shall 
not  use  the  power  of  the  court  to  vex  the  other  party  with 
successive  experiments  in  the  effort  to  get  what  he  wants  at 
his  own  price.  And  the  public  has  an  interest  in  the  finality 
of  the  judgment.  It  will  endure  one  litigation  between  par- 
ties, but  not  a  repetition  of  it,  to  give  one  of  them  a  chance 
to  get  a  better  result."  And  as  to  the  judgment  fixing  the 
price  to  be  paid  for  the  land,  it  was  declared  that  the  jury 
was  to  assess  the  damages  and  the  court  to  render  judgment 
and :  **The  defendant  is  bound  by  it,  and  so  is  the  petitioner; 
on  principle  as  we  think,  but  also  by  force  of  the  statute." 

Drath  v.  Burlington  etc.  B.  B.  Co.,  15  Neb.  367,  [18  N  W. 
717],  and  Neal  v.  Pittsburgh  etc.  B.  B.  Co.,  31  Pa.  St  19,  de- 
clare a  similar  doctrine. 

81  OftL  App«— 48 
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However,  it  may  be  permissible  to  notice  these  cases  a  little 
more  specifically. 

In  the  first,  the  Southern  Pacific  Railroad  Company,  one 
of  the  defendants,  appealed  from  the  preliminary  order,  and 
also  from  the  final  order  of  condemnation,  and  the  real  ques- 
tion presented  as  far  as  the  judgment  is  concerned  was 
whether  the  preliminary  order  or  the  final  order  of  condemna- 
tion was  the  judgment  from  which  the  appeal  should  be  taken. 
The  supreme  court  held  that  the  preliminary  order  of  con- 
demnation ^^is  the  'final  judgment'  from  which  an  appeal 
may  be  taken,'*  and  dismissed  the  appeal  from  the  final  order 
of  condemnation  because  not  taken  within  sixty  days.  The 
question  of  what  is  contemplated  by  "final  judgment"  as  re- 
ferred to  in  the  first  clause  of  said  section  1251,  or  when  the 
money  must  be  paid,  was  not  discussed  in  the  briefs  and  had 
no  bearing  upon  the  disputed  points  involved  in  the  appeal. 

In  the  Lincoln  Northern  Railway  Co.  case,  supra,  the  court 
on  motion  of  plaintiff  dismissed  the  proceeding  within  thirty 
days  after  the  preliminary  order  of  condemnation  and  the 
defendant  appealed  from  that  order.  It  is  apparent  that 
under  any  possible  construction  of  said  section  1251,  plain- 
tiff was  not  required  to  deposit  the  money  before  the  expira- 
tion of  thirty  days  from  the  preliminary  order  of  condemna- 
tion. Hence,  it  could  not  be  said  that  plaintiff  was  in  default, 
or  that  it  did  not  have  the  right  to  abandon  the  proceedings, 
whether  "after  final  judgment"  as  used  in  said  section  1251, 
has  the  meaning  attributed  to  it  by  petitioner  or  by  respond- 
ent 

In  the  Idaho  case  "the  only  issue  presented  by  the  plead- 
ings" as  stated  by  the  court,  "was  the  value  of  the  land  to 
be  taken.  The  right  to  take  the  land  described  in  the  com- 
plaint, and  the  necessity  for  such  taking,  is  admitted  by  the 
answer  and  the  description  of  the  land  as  alleged  in  the  com- 
plaint is  also  admitted  by  the  answer,  and  the  allegation  in 
the  answer  as  to  the  necessity  for  taking  eighty  additional 
acres  is  not  denied  or  put  in  issue,  and  therefore  must  have 
been  admitted  by  the  appellant,  leaving  for  determination 
the  value  of  the  land  described  in  the  pleadings  as  the  only 
Issue  to  be  determined  in  said  cause."  The  jury  returned 
a  verdict  "for  the  defendants"  and  assessing  "defendants' 
damages  in  the  sum  of  $55,593."  Whereupon  the  trial  court, 
after  reciting  the  formal  and  preliminary  matters^  entered 
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the  following  judgment:  "Wherefore  by  virtue  of  the  law 
and  by  reason  of  the  premises  aforesaid,  it  is  ordered,  ad- 
judged, and  decreed  that  the  said  defendants  have  and  re- 
cover from  said  plaintiff  the  sum  of  $55,593  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum  from  the  date 
hereof  until  paid,  etc."  From  that  judgment  an  appeal  was 
taken  by  plaintiff  and  the  language  hereinbefore  quoted  ap- 
pears to  have  been  used  with  reference  to  the  contention  of 
appellant :  "That  the  court  erred  in  entering  an  unconditional 
personal  judgment  against  the  appellant.'' 

The  question  as  to  the  import  of  the  phrase,  "final  judg- 
ment," or  when  the  money  had  to  be  paid,  was  not  involved, 
but  the  court  was  called  upon  to  determine  the  character  of 
the  judgment  to  be  entered  and  it  did  hold  that  "a  judgment 
in  personam^'  was  authorized,  treating  the  amount  of  the 
award  as  damages.  As  to  the  Idaho  case,  it  may  also  be  said 
that  the  judgment  in  form  created  a  present  obligation  for 
the  inmiediate  payment  of  a  definite  sum  of  money  upon 
which  an  execution  could  issue.  It  was  not  conditional  and 
tentative  as  in  the  case  at  bar. 

Of  the  California  cases  cited  in  the  Idaho  decision,  the  first, 
Glenn  CaurUy  v.  Johnston,  129  Cal.  404,  [62  Pac.  66],  in- 
volved a  motion  to  dismiss  a  condemnation  proceeding  brought 
by  Glenn  County  for  the  reason  that  more  than  thirty  days 
had  elapsed  since  the  entry  of  the  judgment,  and  payment 
had  not  been  made  to  defendants.  The  court  below  denied 
the  motion  but  the  supreme  court  reversed  it,  thus  virtually 
holding  that  "after  f^al  judgment"  refers  to  the  entry  of 
the  preliminary  order  of  condemnation  in  the  superior  court. 
It  may  be  admitted,  as  claimed  by  petitioner,  that  there  was 
no  discussion  in  the  briefs  as  to  what  constituted  the  "final 
judgment'"  within  the  purview  of  said  section,  the  principal 
subject  of  controversy  being  as  to  whether  the  sections  in 
question  applied  to  counties,  but  as  stated,  the  point  was 
necessarily  involved  in  the  decision.  County  of  Madera  v. 
Raymond  O.  Co.,  138  Cal.  244,  [71  Pac.  112],  did  not  call 
for  the  determination  of  the  question  considered  herein,  al- 
though said  first  clause  of  said  section  1251  was  quoted  in  the 
opinion  in  connection  with  the  discussion  of  the  form  of  judg- 
ment required,  the  conclusion  being  reached  that  "even  if 
tbA  form  of  the  judijpment  was  not  as  it  should  be,  defendant 
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was  not  injured  thereby  and  cannot  complain,  and  plaintiff 
makes  no  objection  to  the  form  of  its  judgment." 

In  Bensley  v.  Mountain  Lake  Water  Co,,  13  Cal.  306,  317, 
[73  Am.  Dee.  575],  it  is  said:  "The  right  to  take  on  the  tei-ms 
adjudicated — ^which  is  a  compulsory  statutory  sale — accrues 
from  the  legal  proceedings — the  petition — ^the  report — the 
confirmation ;  then  the  price  becomes  fixed.  But  no  right  of 
entry — much  less  a  title — accrues  so  far.  The  party  condemn- 
ing, the  representative  of  a  state,  is  then  in  a  condition  to 
be  a  purchaser;  the  other  party  is  in  a  situation  of  a  vendor 
making  an  agreement  of  sale  on  condition  precedent,  but 
retaining  his  title  and  possession  until  payment." 

The  theory  thus  presented  harmonizes  with  petitioner's 
claim  that  the  award  constitutes  the  determination  of  the 
price  that  must  be  paid  for  the  property,  if  it  be  taken,  rather 
than  a  personal  judgment  for  the  direct  payment  of  money. 

In  Lamb  v.  Schotiler,  54  Cal.  319,  it  was  held  that  **the 
right  of  the  state  to  take  private  property  for  public  use  in 
no  sense  depends  upon  any  contract  between  the  owner  and 
the  public,  nor  is  there  any  vested  right  to  compensation, 
until  the  property  is  taken ;  nor  is  the  government  under  any 
obligation  to  take  the  property  if  the  terms,  when  ascertained, 
are  not  satisfactory." 

But  the  case  most  strongly  relied  upon  by  petitioner  is 
Pool  V.  Butler,  141  Cal.  46,  [74  Pac.  444].  Therein  the  ap- 
peal was  from  an  order  dismissing  the  action  made  upon 
plaintiff's  motion.  The  action  was  to  condemn  a  strip  of 
land  for  a  ferry  landing.  There  was  a  prior  appeal  from 
the  judgment  condemning  the  land  for  said  purpose  in  which 
the  judgment  was  affirmed.  In  that  case  the  trial  court  gave 
judgment  to  the  plaintiff  condemning  the  land  to  the  burden 
of  the  easement,  and  assessing  the  damages  at  $285.  The 
defendants  upon  the  trial  reserved  several  exceptions  and 
moved  the  court  for  a  new  trial  upon  all  the  issues  and  the 
motion  was  denied.  Prom  this  order  also  an  appeal  was 
taken.  The  plaintiff  deposited  with  the  clerk  the  said  sum 
of  $285  and  costs,  within  thirty  days  after  the  entry  of  judg- 
ment. The  defendants  did  not  accept  the  money  so  deposited, 
but  took  «.nd  perfected  their  appeal,  and  did  not  abandon  all 
defenses  except  for  greater  compensation,  and  could  not 
demand  or  obtain  the  money  until  the  appeal  should  be  de- 
termined.   It  is  to  be  observed  that  in  that  case  the  appeal 
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was  taken  by  the  defendants,  and  under  section  1254  of  the 
Code  of  Civil  Procedure  they  could  not  get  the  money  with- 
out abandoning  all  the  defenses  they  had  to  the  action  except 
as  to  the  sufficiency  of  the  damages  awarded;  and  such  de- 
fenses were  not  abandoned,  but  were  pressed  upon  the  motion 
for  new  trial  and  in  the  supreme  court  on  appeal.  As  stated 
in  the  opinion:  *'If  they  had  applied  to  the  court  for  an 
order  directing  the  clerk  to  pay  over  the  money,  it  could  not 
have  been  granted  pending  the  motion  for  a  new  trial,  or  at 
any  time  after  the  appeal  was  taken  until  the  judgment  was 
affirmed  or  the  appeal  dismissed."  It  is  thus  to  be  seen  how 
different  that  case  is  from  this  in  the  very  important  con- 
sideration that  therein  it  was  not  doubted  that  the  appeal 
operated  to  suspend  or  stay  the  judgment  and  the  persons 
who  were  entitled  to  the  money  refused  to  accept  it.  As  the 
court  said:  'VThe  court  had  no  power  to  make  the  requisite 
order  for  the  payment  of  the  money,  the  judgment  having 
been  suspended  by  the  appeal,  which  was  a  refusal  to  accept 
the  money,  or  to  treat  the  judgment  as  a  final  determination 
of  the  rights  of  the  parties,  though  it  was  in  form  final.'' 

Judgment  in  the  court  below  was  entered  June  21,  1898, 
and  the  appeal  was  decided  December  3,  1901,  and  became 
final,  according  to  the  declaration  of  the  supreme  court,  Jan- 
uary 2,  1902,  a  period  of  three  and  a  half  years  after  judg- 
ment in  the  court  below.  Furthermore  declared  the  court: 
*'Such  delay  may  have  furnished  in  this  case,  and  might  in 
many  others,  sufficient  reasons  for  an  abandonment  of  the 
enterprise.  During  all  that  time  defendants  were  protesting 
against  the  judgment,  and  when  plaintiffs  finally  relieveil 
them  from  what  they  insisted  was  a  wrong,  oppressive,  and 
erroneous  judgment  by  dismissing  the  proceeding,  now  appeal 
from  the  order  relieving  them  from  it.  The  ultimate  ques- 
tion, however,  is  whether  the  court  erred  in  dismissing  the 
action."  And  it  is  in  view  of  this  situation  that  the  court 
entered  into  a  learned  discussion  of  the  nature  of  condemna- 
tion proceedings  and  came  to  the  consideration  of  the  question 
at  what  stage  of  such  proceedings  a  plaintiff  may  abandon  an 
enterprise  or  decline  to  take  the  property.  It  was  clearly 
right  to  hold  that  during  the  pendency  of  the  motion  for  a 
new  trial  and  of  the  appeal  by  the  defendants,  the  plaintiffs 
had  the  right  to  abandon  the  enterprise  and  refuse  to  pay  the 
oompensation.    But  it  was  contended  that  having  deposited 
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the  money  with  the  clerk  of  the  courts  they  could  not  with- 
draw ity  and  that  upon  the  affirmance  of  iJie  appeal  the  de- 
fendants were  entitled  to  receive  it,  and  this  is  the  vital  point 
of  the  whole  case.  As  to  that  contention,  it  was  said:  ''I 
think  plaintiffs  had  the  right  to  abandon  at  any  time  before 
the  defendants  were  willing  to  receive  it,  or  were  in  a  posi- 
tion to  demand  it."  Thus  far  it  would  seem  no  one  could 
disagree  with  the  court.  Furthermore  said  the  court:  "The 
deposit  under  the  circumstances  was  only  a  tender,  and  in 
such  cases  the  money  tendered  does  not  vest  in  the  person 
to  whom  it  is  tendered  nnless  it  is  accepted.  In  this  case, 
the  deposit  was  not  accepted.  The  defendants  persisted  in 
their  contention  that  the  judgment  was  erroneous  and  invalid, 
and  sought  to  have  it  reversed  and  could  hardly  contend  that 
the  money  or  the  right  to  it  was  vested  in  them  so  long  as 
they  contended  that  the  plaintiffs  had  no  right  to  the  land.*' 
No  such  contention  is  made  by  the  defendant  here.  On 
the  contrary,  he  was  satisfied  with  the  judgment  and  seeks 
to  obtain  the  money.  He  claims,  also,  that  said  judgment 
was  not  stayed  by  the  appeal  for  reasons  already  stated. 
The  court  proceeded:  *'The  vesting  of  the  title  to  the  de- 
posit in  the  defendants  is  coincident  with  the  vesting  of  the 
right  to  the  land  for  the  purposes  for  which  it  was  sought, 
but  pending  the  appeal  the  plaintiffs  could  assert  no  right  to 
the  land  or  its  use  under  the  judgment  which  had  been  stayed 
and  suspended  by  the  appeal,  during  which  time  the  court 
was  powerless  to  enforce  it;  nor  could  the  defendants  say, 
*The  right  to  the  money  is  vested  in  us,  but  you  shall  not 
have  the  land.'  "  The  foregoing  as  applied  to  the  facts  of 
that  case  cannot  be  disputed,  but  here  the  defendant  asserts 
the  title  to  the  money  for  the  reason  that  the  judgment  has 
not  been  stayed,  that  he  is  willing  for  plaintiff  to  take  the 
land  at  the  assessed  price,  and  that  by  virtue  of  the  express 
provisions  of  the  statute  he  is  authorized  to  reduce  the  mone> 
<to  his  possession.  The  opinion  proceeds:  ''The  title  to  the 
(land  does  not  vest  in  the  plaintiffs  until  'the  final  order  of 
condemnation'  is  made  by  the  court  and  a  copy  of  the  order 
filed  in  the  office  of  the  county  recorder  'and  thereupon 
the  property  described  therein  shall  vest  in  the  plaintiff 
for  the  purposes  therein  specified.  (Code  Civ.  Proc,  sec. 
1253.)'"  After  citing  certain  decisions,  the  court  then 
comes  to  the  consideration  of  the  question  as  to  when  or 
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within  what  time  the  plaintiff  in  condemnation  proceedings 
may  abandon  them  and  decline  to  take  the  property,  and 
it  quotes  said  statement  of  Lewis  as  to  the  weight  of  author- 
ity, and  Dillon  on  Municipal  Corporations  (fourth  edition, 
section  608)  as  follows:  ** Under  the  language  by  which  the 
power  to  open  streets  and  to  take  private  property  for  that 
purpose  is  usually  conferred  upon  municipal  corporations, 
they  may  at  any  time  before  taking  possession  of  the  prop- 
erty under  completed  proceedings,  or  before  the  final  con- 
firmation, recede  from  or  discontinue  the  proceedings  they 
have  instituted.  This  may  be  done,  unless  it  ia  otherwise 
provided  by  legislative  enactment,  at  any  time  before  vested 
rights  in  others  have  attached,"  and  quotation  is  made  from 
the  case  of  St.  Louis  etc.  B.  B.  Co.  v.  Teters,  68  111.  144,  to 
the  effect  that:  ''Where  the  company  has  not  appropriated 
the  land  at  the  time  of  the  trial,  it  would  be  improper  to 
render  a  judgment  for  the  recovery  of  the  money,  or  to  award 
execution,  because  it  could  not  be  known  that  the  company 
will  ever  enter  upon  the  land.  It  is,  under  the  statute,  the 
payment  of  the  money  found  by  the  jury,  and  not  the  order 
of  the  court  alone,  that  confers  the  right.  Although  the 
petition  has  been  filed,  the  damages  assessed,  and  the  order 
of  the  court  pronounced  and  entered,  the  money  must  be 
paid  before  the  right  to  enter  attaches,  and  until  they  pay 
the  damages,  they  have  the  right  to  abandon  the  location  of 
the  route  thus  made,  and  adopt  some  other.  Hence,  it  is 
improper  to  render  a  judgment  of  recovery  or  award  exe- 
cution, unless  the  jury  find,  or  it  conclusively  appears  from 
the  record,  that  the  company  has  entered  and  is  in  posses- 
sion of  the  land  sought  to  be  condemned."  The  court 
adds:  ''Justice  requires  that  where  possession  has  not  been 
taken  and  the  purpose  for  which  condemnation  was  sought 
has  been  abandoned,  that  the  award  of  damages  should  not 
be  enforced,  especially  where  the  defendants  have  prevented 
for  an  unreasonable  time  the  accomplishment  of  the  purpose." 
If  this  doctrine  is  to  be  applied  to  all  cases  where  the  plain- 
tiff has  not  entered  into  possession,  of  course  that  would  end 
the  controversy,  and  the  writ  should  issue.  But  the  afore- 
said statements  must  be  accepted  with  some  qualification. 
Even  where  the  plaintiff  has  not  entered  into  possession,  he 
is  limited  in  time  within  which  he  must  exercise  his  option 
to  abandon  the  proceedings.    It  must  be  exercised  at  least 
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within  thirty  days  after  the  judgment  becomes  final.  (Code 
Civ.  Proc.,  sec.  1255a.)  In  construing  the  language  of  this 
interesting  decision  we  must  not  lose  sight  of  its  peculiar 
facts,  or  else  we  may  run  counter  to  the  plain  provisions  of 
the  statute. 

In  Reed  Orchard  Co,  v.  Superior  Court,  19  Cal.  App.  64S> 
[128  Pac.  9,  18],  it  was  held  that  "where  a  railroad  company 
had  obtained  a  judgment  in  eminent  domain  and  in  com> 
pliance  with  section  1254  of  the  Code  of  Civil  Procedure 
had  made  the  full  amount  of  the  deposits  thereby  required 
to  secure  all  demands,  the  court  had  jurisdiction  under  that 
section  to  permit  the  railroad  company  to  take  possession 
of  and  use  the  property  pending  the  litigation,  and  the  appel- 
late court  will  not  issue  a  writ  of  supersedeas  of  such  order 
for  possession  pending  an  appeal  from  the  judgment." 

It  was  in  view  of  that  situation  that  it  was  declared  an 
appeal  would  not  postpone  plaintiff's  right  to  take  posses- 
sion of  the  property.  The  decision  was  grounded  upon  the 
peculiar  provision  of  said  section  1254  which  would,  mani- 
festly, be  rendered  nugatory  if  its  operation  was  suspended 
during  an  appeal.  The  case  really  has  no  application  to 
the  facts  involved  herein. 

It  is  manifest  that  the  different  cases  cited  cover  variant 
aspects  of  condemnation  proceedings,  and  the  peculiar  situa- 
tion of  each  must  be  re^rarded  to  avoid  being  misled  into  a 
general  application  of  the  statements  made  in  the  several 
opinions. 

Here,  we  may  reiterate,  the  situation  is  this :  Plaintiff  was 
dissatisfied  with  the  award,  has  not  taken  possession,  but 
has  taken  an  appeal  from  the  judgment.  Said  appeal  has  not 
been  determined  and,  hence,  said  judgment  has  not  become 
final.  No  undertaking  was  given  to  stay  execution,  it  being 
the  claim  of  plaintiff  that  no  such  undertaking  was  required 
to  effect  said  purpose.  The  defendant  was  willing  to  accept 
the  award,  took  no  appeal,  but  after  the  expiration  of  thirty 
days  from  the  entry  of  the  preliminary  order  of  condemna- 
tion, sought  execution. 

The  determination  of  the  controversy  then  depends  upon 
the  following  considerations : 

1.  Does  the  phrase  **after  final  judgment"  in  said  section 
refer  to  the  preliminary  judLriiiont  of  condemnation  as  en- 
tered in  the  superior  court!    That  has  been  answered  in 
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the  afBjfmative  by  the  supreme  court  in  Olenn  County  y. 
JohnstcHi,  129  Cal.  404,  [62  Pac.  66],  where  the  question  was 
necessai-ily  involved  and  we  must  follow  it. 

2.  Was  the  judgment  of  such  character  that  execution 
could  ii«nie  upon  it!  This  is  plainly  answered  by  said  sec- 
tion 12i*2  providing  that  if  the  money  be  not  so  paid  or  de- 
posited (that  is,  paid  or  deposited  within  thirty  days  after 
the  preliminary  judgment  of  condemnation),  execution  may 
issue  as  in  civil  cases.  This  is  a  matter  that  the  authorities 
hold  can  be  regulated  by  statute.  If  execution  can  issue 
to  enforce  the  payment  of  the  amount  of  the  award,  the 
judgment  must  at  that  time  be  equivalent  to  a  personal  judg- 
ment f^  the  payment  of  money.  Prior,  however,  to  this 
period  Ibeginning  thirty  days  "after  final  judgment"  the 
judgment  amounts  to  no  more  than  an  order  fixing  the  price 
at  whiclh  plaintiff  may  or  may  not  take  the  property.  It 
is,  in  effect,  an  adjudication  of  the  amount  which  plain- 
tiff should  pay  as  a  just  compensation  for  it  to  be  entitled 
to  take  the  property  for  the  purpose  claimed,  but  if  the  status 
is  not  changed  by  some  other  proceeding,  after  the  expiration 
of  said  thirty  days,  it  becomes  substantially  a  personal  judg- 
ment for  the  direct  pa3rment  of  money. 

3.  What,  then,  was  the  effect  of  said  appeal!  It  stayed 
the  operation  of  the  judgment  for  the  reason  that  the  char- 
acter of  said  judgment  must  be  determined  as  of  the  time 
when  the  appeal  was  taken.  It  was  not  then  a  judgment 
requiring  the  payment  by  plaintiff  of  a  specific  amount  of 
money  and  which  could  then  be  enforced  by  a  writ  of  execu- 
tion. It  was  the  adjudication  of  a  conditional  liability 
which  might  or  might  not  become  a  fixed  and  absolute  ob- 
ligation. It  was  not,  therefore,  within  the  exception  noted 
in  said  section  942. 

The  effect  of  the  appeal  being  to  remove  the  subject  mat- 
ter of  the  order  from  the  jurisdiction  of  the  lower  court, 
that  court  is  without  power  to  proceed  further  as  to  any 
matter  embraced  therein  until  the  appeal  is  determined. 
{Vosburg  v.  Vosburg,  137  Cal.  493,  496,  [70  Pac.  473].) 

In  conclusion,  it  may  be  suggested  that  even  if  the  ap- 
peal bond  did  not  operate  to  stay  proceedings,  it  would  be 
proper  for  this  court  to  allow  petitioner  to  file  an  effective 
bond  for  that  purpose.    The  authority  for  such  procedure 
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is  found  in  EiU  y.  Finnigan,  54  Cal.  494.  Such  request  is 
made  by  petitioner  if  such  action  be  deemed  advisable  hy 
the  court,  but  it  is  believed  that  the  appeal  has  accomplished 
that  result,  and  we  think  the  writ  should  issue,  and  it  is  so 
ordered* 

dupman,  P.  J.,  and  Hart,  J.,  concurred. 


[Crim.  No.  CSS.    First  Appellate  Distriet.— Norember  1,  1916.] 

THE    PEOPLE,    Eespondent,    v.    EDWARD    GORMAN, 

Appellant. 

CsnoNAL  Law — Cibgumstantial  EVidencx— iNSTBUcnoN. — In  a  crim- 
inal ease  it  is  not  error  to  refuse  to  instruct  the  jury  at  the  request 
of  the  defendant  on  the  law  of  circumstantial  evidence,  upon  the 
theory  that  the  case  of  the  prosecution  was  based  upon  such  evi- 
dence alone,  where  it  appears  that  the  prosecution  did  not  relj 
solely  or  chiefly  upon  eircumstantial  evidence  to  obtain  defendant's 
conviction. 

J^.— MUBOKBn- CONSPIBAOT    TO    COMMIT    EOBBEET— INSTRUCTION.— In     a 

prosecution  for  murder  it  is  not  error  to  refuse  to  instruct  the  jury 
at  the  request  of  the  defendant  upon  the  subject  of  conspiracy  to 
commit  robbery,  where  there  was  little  or  no  evidence  offered  to 
support  that  view  of  the  case. 
Id.— Lack  of  Motive— Cibcumstancb  of  Innoginck— Instruction. — 
It  is  not  error  to  refuse  to  instruct  the  jury  that  if  the  evidence 
fails  to  show  any  motive  on  the  part  of  the  defendant  consistent  with 
reason  and  soundness  of  mind  to  commit  the  crime  charged,  it  is  a 
circumstance  in  favor  of  innocence,  and  should  be  considered  by 
the  jury  in  connection  with  the  other  evidence  in  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

J.  K  Ross,  and  John  W.  Elwell,  for  Appellant 

XJ.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent 
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THE  COURT.— This  is  an  appeal  from  a  judgment  of 
conviction  of  the  defendant  of  the  crime  of  manslaughter, 
and  from  an  order  denying  his  motion  for  a  new  trial. 

The  defendant  was  charged  with  murder  in  the  killing  of 
one  Eugene  Kelly  in  a  brawl  on  Third  Street,  in  the  city  and 
county  of  San  Francisco,  during  the  early  morning  hours  of 
September  8,  1915.  It  is  the  first  contention  of  the  appellani 
that  the  court  erred  in  its  refusal  to  give  certain  instructions 
requested  by  the  defendant  relating  to  the  law  of  circum- 
stantial evidence,  and  presented  upon  the  theory  that  the 
case  of  the  prosecution  was  based  upon  circumstantial  evi- 
dence alone ;  but  an  inspection  of  the  record  discloses  that  the 
prosecution  did  not  rely  upon  circumstantial  evidence  alone 
or  chiefly  to  obtain  the  defendant's  conviction,  and  this  being 
BO,  it  is  obvious  that  the  instructions  which  the  defendant  re- 
quested, however  correctly  they  may  have  stated  the  law  of 
circumstantial  evidence,  had  no  application  to  the  case,  and 
were  therefore  properly  refused  by  the  trial  court. 

The  same  reasoning  applies  to  the  instruction  asked  by  the 
defendant  upon  the  subject  of  conspiracy.  The  charge  was 
murder;  and  while  it  is  true  that  the  prosecuting  officer  in 
his  opening  statement  to  the  jury  had  something  to  say  about 
A  conspiracy  of  several  of  the  participants  in  the  embroglio 
to  commit  a  robbery,  there  was  little  or  no  evidence  offered 
to  support  this  view  of  the  case,  while,  on  the  other  hand, 
there  was  the  direct  testimony  of  a  police  officer  to  the  effect 
that  he  saw  the  defendant  strike  the  fatal  blow.  Under 
these  conditions  the  matter  of  a  possible  conspiracy  between 
several  of  the  participants  in  the  brawl  to  rob  someone  in- 
volved in  it  was  not  a  sufficient  factor  in  the  case  to  warrant 
the  giving  of  an  instruction  upon  that  subject 

The  appellant's  next  contention  is  that  the  court  erred  in 
refusing  to  give  the  jury  the  following  instruction  at  the  de- 
fendant's request:  **If  the  evidence  fails  to  show  any  motive 
on  the  part  of  the  defendant  consistent  with  reason  and 
soundness  of  mind  to  commit  the  crime  charged,  this  is  a  cir- 
cumstance in  favor  of  his  innocence,  and  should  be  con- 
sidered by  the  jury  in  connection  with  the  other  evidence  in 
the  case."  The  appellant  cites  no  direct  authority  support- 
ing his  contention  that  this  instruction  should  have  been 
given ;  while,  on  the  other  hand,  it  has  been  expressly  decided 
that  it  is  not  error  in  the  trial  court  to  refuse  to  give  a  re* 
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quested  iiustraction  in  substantially  the  form  of  that  pre* 
sented  by  the  defendant  herein.  (People  v.  Cflaze,  139  Cal. 
154,  [72Pac.965].) 

The  appellant  further  contends  that  the  evidence  is  in- 
sufScient  to  warrant  a  conviction,  and  devotes  considerable 
space  in  the  brief  of  his  counsel  to  certain  alleged  inconsis- 
tencies and  uncertainties  in  the  testimony  of  the  witnesses 
for  the  prosecution.  We  are  satisfied,  however,  upon  a 
careful  reading  of  the  record  that  there  was  8u£3cient  evi- 
dence presented  which,  if  believed  by  the  jury,  would  have 
warranted  a  verdict  of  manslaughter,  and  this  being  so,  tho 
judgment  of  conviction  will  not  be  disturbed. 

The  next  contention  of  the  appellant  is  that  the  court 
erred  in  its  refusal  to  grant  him  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  The  affidavits  offered  by  th'3 
defendant  at  the  hearing  of  his  motion  for  a  new  trial  were 
merely  cumulative,  and  besides,  were  largely  negative  in 
their  averments,  and,  in  our  opinion,  the  court  did  not  abuse 
its  discretion  in  denying  the  defendant's  motion  upon  that 
ground. 

As  to  the  final  charge  of  the  appellant,  that  the  court  and 
the  prosecuting  officer  were  guilty  of  certain  acts  of  miscon- 
duct which  materially  and  improperly  prejudiced  the  de- 
fendant's case  before  the  jury,  we  find  this  contention  to  be 
entirely  without  merit. 

Judgment  and  order  afiSrmed. 


[dr.  No.  1981.    Tliird  Appellate  District.— November  1,  1916.] 

L.  A.  HARBAUGH,  Appellant,  v.  LASSEN  IRRIGATION 
COMPANY  (a  Corporation),  Respondent. 

ExxounoN— ^XBATEB  Akount  Than  JuDosftN^— QuASHnro  OF  Wrtt. — 
Where  an  ezeeution  is  issued  for  a  greater  amount  than  that  for 
whieh  the  Judgment  was  rendered,  it  maj  be  quashed  on  motion. 

Id.— ^UBISDIGVIOM— DirFEBSMT  JUDGES. — ^The  Jurisdiction  of  the  court  to 
quash  the  writ  is  not  affected  bj  the  fact  that  the  Judge  who  pre- 
sided at  the  hearing  of  the  motion  to  quash  was  a  different  judge 
from  the  one  who  presided  when  the  writ  was  ordered  to  issue* 
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APPEAL  from  an  order  of  the  Superior  Court  of  Lassen 
County  recalling  and  quashing  an  execution*    H.  D.  Bur-/ 
roughs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  A.  Kelley,  for  Appellant 

Pardee  &  Pardee,  for  Respondent 

BURNETT,  J.— The  appeal  is  from  an  order  granting  de- 
fendant's motion  to  reciJl  and  quash  an  execution.  The 
judgment  in  the  cause  was  rendered  October  16,  1907.  An 
attempt  was  made  to  have  this  judgment  reviewed  by  the 
appellate  court,  but  the  appeal  was  dismissed  on  August  12. 
1914.  On  May  20,  1915,  the  superior  court  of  Lassen 
County,  Honorable  J.  0.  Moncur,  Judge  presiding,  made  an 
order  directing  execution  to  issue  on  said  judgment  and  the 
clerk  of  said  superior  court  issued  an  execution  under  the 
Seal  of  said  court  on  the  twenty-seventh  day  of  November 
following.  A  copy  of  this  writ  is  set  out  in  the  transcript. 
It  recites  that  ''$586.95,  with  interest,  is  now  (at  the  date 
of  this  writ)  actually  due  on  said  judgment,"  and  contains 
the  usual  direction  to  the  sheriff  to  satisfy  said  judgment. 
Then  follows  in  the  transcript  a  copy  of  the  **  order  grant- 
ing motion  to  settle  and  quash  execution."    It  recites: 

"The  defendant's  motion,  issued  in  the  above  entitled 
court  and  cause,  to  recall  and  quash  execution,  coming  on 
regularly  to  be  heard  on  Monday,  April  3rd,  1916,  at  two 
o'clock  p.  m.,  Pardee  &  Pardee  for  the  motion,  and  no  one 
appearing  for  plaintiff,  the  evidence  on  said  motion  being 
presented  .  .  •  the  said  motion  was  then  submitted,  and  the 
same  being  by  the  court  duly  considered,  it  is  ordered  that 
the  motion  be  and  the  same  is  hereby  granted,  and  the  said 
execution  be  and  the  same  is  hereby  recalled  and  quashed. 

**CiiARENCB  A.  Raker, 
"Judge  of  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Modoc,  presiding  in  the  above 
entitled  court  and  cause  on  the  hearing  of  said  motion." 

It  is  apparent  that  the  transcript  is  quite  incomplete,  as 
it  does  not  contain  a  copy  of  the  notice  of  said  motion  or  of 
the  papers  used  on  th6  hearing  in  the  court  below  as  required 
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by  lectioii  951  of  the  Code  of  Civil  Procedure.  Nor  is  there 
any  bill  of  exceptions  or  other  document  setting^  forth  in  any 
way  the  eyidenoe  upon  which  the  court  below  acted.  Wo 
may,  therefore,  accept  as  true  the  statement  of  other  facts  by 
respondent.  Indeed,  appellant  does  not  question  the  accuracy 
of  said  statement.  It  seems  that  the  only  language  in  said 
judgment  which  purported  to  be  an  adjudication  of  the  mat- 
ters at  issue  was  as  follows:  '' Wherefore,  by  virtue  of  the 
law,  and  by  reason  of  the  premises  aforesaid,  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiff  do  have  and  recover 
from  defendant  plaintiff's  costs  and  disbursements  incurred 
in  this  action,  amounting  to  the  sum  of  Eighty-sis  and 
95/100  Dollars."  As  we  have  seen,  the  execution,  issued 
November  27,  1915,  recites  that  the  judgment  was  for  the 
sum  of  $500  and  costs  $86.95,  or  a  total  of  $586M. 

In  the  meantime,  L.  A.  Harbaugh,  the  plaintiff,  died  on  or 
about  the  twenty-third  day  of  July,  1915,  and  at  the  time  the 
order  appealed  from  was  made,  no  proceedings  had  been 
taken  for  administration  of  his  estate.  The  grounds  of  the 
motion  were  fully  stated  in  the  notice  and  included  the  fol- 
lowing: ''That  the  writ  contained  an  erroneous  statement 
that  the  judgment  in  the  case  was  for  $500,  together  with 
$86.95  costs;  whereas,  the  judgment  was  for  $86.95  costs, 
only,"  and  "that  owing  to  the  death  of  the  plaintiff  prior 
to  the  date  when  the  execution  was  issued,  the  attorney  for 
plaintiff  had  no  authority  to  cause  an  execution  to  be  issued 
and  placed  in  the  hands  of  the  sheriff." 

We  must  presume  that  said  motion  was  supported  at  tho 
hearing  by  competent  evidence,  and  we  are  not  required  to 
go  further  than  to  base  the  decision  upon  said  first  ground 
mentioned. 

It  is  undoubtedly  the  rule  that  an  execution  issued  on  a 
judgment  which  does  not  authorize  it  may  be  quashed  on 
motion.  (17  Cyc.  1154.)  The  judgment  being  for  $86.95, 
and  the  execution  for  $586.95,  the  latter,  of  course,  was  un- 
authorized. 

We  can  see  no  merit  in  the  contention  that  the  court  was 
without  jurisdiction,  for  the  reason  that  one  judge  was  pre- 
siding when  the  writ  was  ordered  to  be  issued  and  a  different 
judge  when  the  writ  was  recalled.  It  was  the  same  court, 
and  both  judges  had  the  same  authority.  It  is  not  disputed 
that  Judge  Moncur  could  have  quashed  the  writ.    It  must 
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follow  that  Judge  Baker  had  power  to  do  the  same,  since  his 
jurisdiction  was  coextensive  with  that  of  the  former.  In- 
deed, in  either  case,  the  act  was  that  of  the  court  rather  than 
of  the  judge. 

Section  182  of  the  Code  of  Civil  Procedure  has  no  applica- 
tion to  the  condition  herein  revealed.  That  section  provides : 
"If  an  application  for  an  order,  made  to  a  judge  of  a  court 
in  which  the  action  or  proceeding  is  pending,  is  refused  in 
whole  or  in  part,  or  is  granted  conditionally,  no  subsequent 
application  for  the  same  order  shall  be  made  to  any  court 
commissioner,  or  any  other  judge,  except  of  a  higher  court." 
The  subsequent  application  here  was  manifestly  not  for  the 
same  order.  The  fact  is  that  its  purpose  was  to  prevent  a 
violation  of  the  first  order.  This  latter  was  in  eflfect,  of 
course,  to  have  an  execution  issued  in  accordance  with  the 
judgment.  This  was  not  done,  and  it  was  for  the  correction 
of  this  error  that  the  second  application  was  made. 

There  is  nothing  in  this  proceeding,  we  may  state,  that 
would  prevent  the  issuance  and  operation  of  a  proper  writ 
of  execution  in  accordance  with  said  judgment. 

The  order  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  7.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  tho 
district  court  of  appeal  on  December  1,  1916,  and  the  fol- 
lowing opinion  then  rendered  thereon: 

THE  COURT.— In  his  petition  for  rehearing,  appellant 
calls  attention  to  a  certified  copy  of  the  judgment  entered  in 
the  superior  court  in  the  above-entitled  cause.  Said  copy 
was  filed  herein  after  our  former  opinion  was  rendered  and 
without  any  suggestion  of  diminution  of  the  record.  Under 
the  recognized  practice,  we  would  be  justified  in  disregard- 
ing said  document.  However,  we  have  examined  it  and  we 
find  that  the  said  judgment  was  radically  defective,  and 
through  someone's  carelessness  it  utterly  failed  to  determine 
and  decree  the  amount  to  which  plaintiff  was  entitled  under 
the  verdict  of  the  jury.  It  does,  indeed,  recite  said  verdict, 
but  the  judgment  is  as  follows:  "Wherefore  by  virtue  of  the 
law  and  by  reason  of  the  premises  aforesaid,  it  is  ordered, 
adjudged  and  decreed  that  the  plaintiff  do  have  and  recover 
from  said  defendant  plaintiff's  costs  and  disbursements  in- 
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enrred  in  this  action  amonnting  to  the  sum  of  eighty-six  and 
95/100  doUara." 

It  may  be  that,  upon  proper  application,  the  lower  court 
may  be  warranted  in  correcting  the  mistake  and  making  the 
said  judgment  conform  to  the  Terdict  But  there  seems  no 
way  open  to  us  in  this  proceeding  to  accomplish  the  desired 
result,  although  if  legally  possible,  some  remedy  should  be 
afforded. 

The  petition  for  rehearing  is  denied. 


[Ci?.  No.  1043.    FuBi  AppeUate  Diatriet— NoTsmber  8,  1910.] 

D.  A.  CUBTIN,  Appellant,  v.  B.  KATSCHINSEI  et  al.. 
Respondents. 

Attachicsnt— Undebtakino  fos  Bblbasx^Bstdbh  Of  EucunoN — 
Condition  Pbecboint  to  Action. — The  iasaaiiee  and  retarn  of  an 
execution  unsatiBfled  in  whole  or  in  part  ie  required  bj  the  provinons 
of  seetion  552  of  the  Code  of  Civil  Proeednre  as  a  condition  prece- 
dent to  the  right  to  commence  an  action  upon  an  undertaking  given 
pursuant  to  section  555  of  such  Code  for  the  release  of  attached 
property. 

Il».— Bamkbuptct  of  Judgvent  Debtobs— Bktubm  of  ExBConoN  not 
£zcusBD  BT— National  Bankbuptot  Act. — ^The  issuance  and  return 
of  an  execution  unsatisfied  in  whole  or  in  part  as  a  condition  precedent 
to  the  maintenance  of  an  action  against  the  sureties  on  an  under- 
taking given  for  the  release  of  attached  property  is  not  excused  bj 
the  subsequent  bankruptcy  of  the  judgment  debtors,  where  the  latter 
did  not  obtain  a  discharge  within  one  year  after  the  adjudication  of 
their  bankruptcy,  as  the  National  Bankruptcy  Act  contains  no  in- 
hibition against  the  issuance  and  levy  of  execution  after  the  lapse  of 
that  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tlw 
City  and  County  of  San  Francisco,  and  from  an  order  d&ky* 
ing  a  new  trial.    Oeorge  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Randolph  V.  Whiting,  for  Appellant. 

M.  H.  Wascerwitz,  Joseph  H.  Mayer,  and  G^rge  D.  Perry, 
for  Respondents. 
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RICHARDS,  J.— This  is  an  appeal  on  behalf  of  the  plain- 
tiff in  an  action  brought  to  recoyer  the  sum  of  one  thousand 
dollars,  alleged  to  be  due  upon  an  undertaking  by  the  de- 
fendants as  sureties  for  the  release  of  certain  personal  prop- 
erty from  attachment. 

The  facts,  which  are  substantially  undisputed,  are  briefly 
these:  The  plaintiff  and  appellant  herein  commenced  an  ac- 
tion against  the  firm  of  Leipsic  Brothers  to  recoyer  the  sum 
of  $3,284.03,  and  caiised  to  be  attached  certain  personal 
properly  owned  by  said  firm.  Thereupon  the  defendants 
herein,  as  sureties  for  Leipsic  Bros.,  executed  an  undertaking 
for  the  release  of  said  attached  personal  property  in  the  sum 
of  one  thousand  dollars,  and  the  property  was  released  from 
the  attachment.  Subsequently  the  firm  of  Leipsic  Bros,  filed 
a  petition  in  bankruptcy  and  were  adjudged  bankrupts,  and 
the  property  which  had  theretofore  been  under  attachjnent 
was  taken  into  possession  by  the  trustee,  and  sold  under  the 
order  of  the  referee  in  bankruptcy  for  the  sum  of  approxi- 
mately one  thousand  dollars  and  the  sale  confirmed.  Plain- 
tiff presented  his  claim  for  the  sum  of  $3,284.03  against  said 
bankrupts,  and  in  due  course  receiyed  diyidends  thereon 
aggregating  the  sum  of  $2,189.34.  He  also  prosecuted  his 
said  action  against  Leipsic  Bros.,  and  recoyered  judgment 
against  the  firm  for  $3,713.13,  upon  which  nothing  was  paid 
except  the  aboye  diyidends.  He  then  began  this  action 
against  said  sureties  upon  the  attachment  bond.  Leipsic 
Bros,  were  not  made  parties  to  this  action,  for  the  reason 
that  they  had  not  joined  in  the  execution  of  the  attachment 
bond.  The  undertaking  sued  upon  was  giyen  in  conformity 
with  section  555  of  the  Code  of  Ciyil  Procedure,  and  by  its 
terms  the  respondents  herein  "undertake  in  the  sum  of  one 
thousand  dollars  and  promise  that  in  case  the  plaintiff  re- 
coyer judgment  in  said  action  the  defendants  (Leipsic  Bros.) 
will  upon  demand  redeliyer  the  attached  property  so  released 
to  the  proper  officers  to  be  applied  to  the  payment  of  the 
judgment,  or  in  default  thereof  that  the  defendants  and 
sureties  will  on  demand  pay  to  the  plaintiff  the  full  yalue  of 
the  property  so  released  not  exceeding  the  sum  of  one  thou- 
sand dollars."  Prior  to  the  commencement  ofi  the  action 
upon  this  undertaking  the  plaintiff  demanded  of  the  sureties 
the  sum  of  one  thousand  dollars  claimed  to  be  due  thereon, 
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but  he  made  no  demand  apon  Leipsic  Bros,  for  the  redelivery 
of  the  attached  property  or  the  valne  thereof,  nor  did  the 
plaintiff  cause  to  be  issued  an  execution  upon  the  judgment 
obtained  in  the  original  action  against  Leipsic  Bros.,  nor 
has  such  execution  ever  been  issued  or  returned  unsatisfied 
in  whole  or  in  part.  It  further  appears  that  the  firm  of 
Leipsic  Bros,  have  not  obtained  their  discharge  in  bank- 
ruptcy, and  that  more  than  one  year  had  elapsed  between 
the  adjudication  of  their  bankruptcy  and  the  institution  of 
the  present  action. 

Upon  the  foregoing  facts  the  trial  court  gave  judgment  in 
the  defendants'  favor,  and  denied  the  plaintiff's  motion  for 
a  new  trial,  whereupon  he  prosecutes  this  api>eal. 

We  are  inclined  to  agree  with  the  contention  of  the  appel- 
lant that  the  fact  that  as  plaintiff  in  the  original  action  he 
presented  his  claim  against  Leipsic  Bros,  to  the  bankruptcy 
court,  and  received  dividends  thereon  in  excess  of  the  sum  in 
which  the  undertaking  involved  in  the  pending  suit  was 
given,  did  not  operate  to  discharge  the  obligation  of  the  sure- 
ties upon  said  undertaking;  and  also  with  his  contention  that 
no  demand  for  the  return  of  the  released  property  was  nec- 
essary in  view  of  the  fact  that  said  property  had  been  sold 
and  the  sale  confirmed  by  the  bankruptcy  court,  and  hene^ 
that  the  making  of  such  demand  either  on  Leipsic  Bros,  or 
the  defendants  herein  would  have  been  an  idle  and  useless 
act 

But  conceding  this  much  to  the  appellant,  the  insuperable 
objection  to  the  maintenance  of  this  action  consists  in  the  ad- 
mitted fact  that  no  execution  was  issued  or  returned  unsatis- 
fied in  whole  or  in  part  prior  to  the  institution  of  the  present 
suit.  Section  552  of  the  Code  of  Civil  Procedure,  under  the 
title  of  "Attachment,"  reads  as  follows: 

"Sec.  552.  When  suits  may  be  commenced  on  the  under- 
taking. If  the  execution  be  returned,  unsatisfied,  in  whole 
or  in  part,  the  plaintiff  may  prosecute  any  undertaking  given 
pursuant  to  section  540  or  section  555,  or  he  may  proceed,  as  in 
other  cases,  upon  the  return  of  an  execution." 

It  has  been  expressly  held  that  under  this  section  of  the 
code  the  issuance  and  return  of  an  execution  unsatisfied  in 
whole  or  in  part  is  a  condition  precedent  to  the  maintenance 
of  an  action  upon  an  undertaking  given  under  the  terms  of 
section  555  of  the  Code  of  Civil  Procedure.     (Browfdee  v. 
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Eiffenburg,  95  Cal.  447,  [30  Pac.  587].)  It  is  urged,  how- 
ever, by  the  appellant  that  the  issuanee  and  return  of  an 
execution  was  rendered  unnecessary,  and  therefore  excused, 
by  reason  of  the  fact  that  Leipsic  Bros,  had  gone  into  bank- 
ruptcy, and  that  the  issuance  or  attempted  levy  of  an  execu- 
tion would  be  a  fruitless  and  useless  proceeding;  and  they 
cite  the  case  of  RosentJuU  v.  Perkins,  123  Cal.  240,  [55  Pac. 
804],  as  sustaining  this  view.  An  examination  of  that  case, 
however,  shows  that  it  differs  from  the  case  at  bar  in  thi^i 
essential  respect;  that  in  that  case  the  principal  debtor,  for 
the  release  of  whose  property  the  undertaking  had  been 
given,  had  taken  the  benefit  of  the  state  insolvent  act  then  in 
force,  by  the  terms  of  section  45  of  which  act  the  issuance 
and  levy  of  executions  was  forbidden  against  insolvents  who 
had  come  within  its  provisions.  The  supreme  court,  in  dis- 
tinguishing that  case  from  the  case  of  Broivnlee  v.  Biffen^ 
burg,  95  Cal.  447,  [30  Pac.  587],  held  that  this  inhibition 
against  the  issuance  and  levy  of  an  execution  against  insol- 
vent debtors  of  necessity  rendered  section  552  of  the  Code 
of  Civil  Procedure  inapplicable  to  such  a  case;  for  to  hold 
otherwise  would  have  rendered  impossible  an  action  on  an 
undertaking  given  under  section  555  of  the  Code  of  Civil 
Procedure  after  the  principal  debtor  had  taken  advantage 
of  the  insolvent  act.  But  the  National  Bankruptcy  Act  con- 
tains no  such  inhibition  against  the  issuance  and  levy  of  exe- 
cutions after  the  lapse  of  one  year  as  against  debtors  who 
have  not  obtained  their  discharge  within  that  time ;  and  this 
being  so,  and  the  entire  proceeding  being  statutory,  we  are 
of  the  opinion  that  the  rule  laid  down  in  the  case  of  Brown- 
lee  V.  Biffenburg,  95  Cal.  447,  [30  Pac.  587],  must  be  given 
full  application  to  the  case  at  bar. 
Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[OrioL  No.  501.    Second  Appellate  District.— November  2,  1016.] 

THE   PEOPLE,   Eespondent,   v.   HARRY  DUNCAN, 
Appellant. 

GUMDIAL  LAW— MuRDEBr— Lack  of  Ebbob. — Upon  this  appeal  from  a 
judgment  and  order  denying  a  new  trial  in  a  prosecution  for  mur- 
der, it  is  held  that  there  was  no  error  committed  prejudicial  to  the 
rights  of  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Gavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  E.  T.  Chapman,  for  Appellant. 

XT.  S.  Webb,  Attomey-Gkneral,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent. 

CONRET,  P.  J. — ^The  defendant  in  this  action  was  accused 
of  the  crime  of  murder  and  found  guilty  of  manslaughter, 
for  which  he  has  been  sentenced  to  a  term  of  eight  years  in 
the  state  prison  at  FoLsom.  He  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial. 

There  are  no  briefs.  The  present  attorney  for  appellant 
was  substituted  in  the  place  of  the  former  attorneys  a  few 
weeks  before  the  appeals  came  on  for  hearing,  and  the  case 
has  been  presented  upon  his  oral  argument. 

No  attack  is  made  upon  the  sufficiency  of  the  evidence, 
which  shows  that  one  J.  F.  Toolen,  a  police  officer,  came  to 
his  death  by  means  of  a  shot  fired  from  a  revolver  by  the 
defendant. 

Appellant's  first  proposition  is  that  the  defendant  was 
prejudiced  by  certain  alleged  misconduct  of  the  district  at- 
torney, it  being  claimed  that  that  officer  asked  an  improper 
question  for  the  sole  purpose  of  prejudicing  the  defendant 
in  the  minds  of  the  jurors.  Defendant's  objection  to  the 
question  was  sustained  by  the  court,  and  we  cannot  say  that 
the  district  attorney  was  not  acting  in  good  faith.  The  rec- 
ord does  not  show  any  persistent  course  of  action  by  the  dis- 
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trict  attorney  such  as  has  sometimes  been  held  to  constitute 
prejudicial  misconduct. 

Appellant  next  complains  of  the  court's  refusal  to  g^ive 
two  requested  instructions.  The  record  does  not  show  by 
whom  those  instructions  were  requested,  but  we  will  assume 
that  they  were  proposed  by  defendant's  counsel.  The  sub- 
ject matter  of  those  instructions  was  covered  correctly  by  the 
court  in  other  instructions  given  to  the  jury,  and  the  refusal 
to  give  them  in  the  precise  form  requested  by  the  defendant 
did  not  deprive  him  of  any  right. 

At  the  oral  argument  appellant's  counsel  suggested  that 
the  court  erred  in  giving  six  of  the  instructions  that  were 
given.  As  to  three  of  these,  he  stated  no  reasons  why  they 
were  erroneous,  and  was  unable  to  refer  us  to  the  pages  of  the 
clerk's  transcript  where  they  would  be  found.  Subsequently 
he  sent  to  us  a  memorandum  of  the  pages.  In  two  of  the 
three  instances  there  are  two  instructions  on  each  page,  and 
we  do  not  know  to  which  instruction  counsel  referred.  Solv- 
ing the  doubt  in  his  favor,  we  have  examined  all  of  them 
without  discovering  any  valid  objection  thereto. 

This  leaves  for  consideration  the  instructions  considered 
by  counsel  and  designated  as  points  4,  5,  and  6.  Under 
point  5  his  claim  is  that  the  instruction  assumes  the  defend- 
ant to  be  guilty  and  thereby  invades  the  province  of  the 
jury.  In  our  opinion,  the  instruction  contained  no  such  as- 
sumption. Under  points  4  and  6  the  only  objection  was 
that  those  instructions  had  no  application  to  the  case  as  pre- 
sented by  the  evidence.  The  point  appears  to  be  well  taken 
with  respect  to  one  of  those  instructions,  but  it  related  to  a 
minor  matter,  and  the  instruction  was  not  at  all  likely  to 
have  affected  the  verdict. 

As  none  of  the  points  suggested  have  raised  any  doubtful 
question  which  seems  to  call  for  discussion  and  explanation 
'  of  the  law  of  the  case,  we  deem  it  unnecessary  to  extend  this 
opinion  by  setting  forth  the  language  of  the  instructions  or 
stating  our  opinion  in  detail  concerning  them.  Upon  the 
record  in  this  case,  it  appears  that  the  defendant  is  fortu- 
nate, in  that  he  was  convicted  of  manslaughter,  the  lowest 
degree  of  the  offense  charged. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred* 
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[Grim.  No.  612.    Second  Appellate  District— November  2,  1916.] 

THE  PEOPLE,  Ecspondent,  ▼.  FRANK  BENWICK, 

Appellant. 

Cbiminal  Law— Bobbbet— Eyidenci— Ubi  of  Stolbn  Automobiix— 
Pbbjudioial  Ebbob. — ^Where,  in  a  proBeeution  for  robbery,  it  ia 
ihown  that  the  penona  engaged  in  the  commission  of  the  crime 
drove  to  the  scene  thereof  in  a  Ford  automobile  about  7  o'clock  in 
the  evening,  and  the  evidence  is  barelj,  if  at  all,  sufficient  to  justify 
the  verdict  that  the  defendant  participated  in  the  robbery,  it  ia 
prejudicial  error  to  permit  the  owner  of  a  Ford  automobile  to  tes- 
tify, over  objection  made  by  the  defendant,  that  he  left  his  machine 
at  a  corner  about  4  o'clock  in  the  afternoon,  that  it  was  gone  when 
he  returned  there  to  get  it  about  8  o'clock,  and  that  he  found  it  at 
another  place  some  hours  later,  in  the  absence  of  evidence  identify- 
ing such  machine  as  the  automobile  used  by  the  perpetrators  of  the 
erime,  except  that  both  were  Ford  machines  and  the  isinglass  was 
out  of  the  back  thereof. 

D>. — ^ALDI — ^EVIDKNGE — MODIMOATION  OF  TESTIMONY — ^BETUSAL  TO  PEB- 

iciT — Pbejubigial  Ebbob. — In  such  a  prosecution  it  is  prejudicial 
error  to  refuse  to  permit  the  defendant  to  recall  a  witness  for  the 
prosecution  in  surrebuttal  for  the  purpose  of  permitting  the  wit- 
ness to  modify  her  testimony  as  to  the  presence  of  the  defendant 
at  a  certain  place  at  the  time  of  the  commission  of  the  alleged 
erime. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Frank  E.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Guy  Eddie,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent. 

CONREY,  P.  J. — Defendant  was  convicted  of  the  crime 
of  robbery  and  now  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial.  The  grounds  of 
appeal  are  that  the  evidence  was  insuflficient  to  justify  the 
verdict,  and  that  the  court  erred  in  some  of  its  rulings  upon 
objections  to  offered  testimony. 
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At  between  7  and  half -past  7  o'clock  on  the  evening  of 
February  28,  1916,  three  masked  men  went  into  a  butcher- 
shop  on  Stephenson  Avenue,  in  the  City  of  Los  Angeles,  no 
other  persons  being  present  at  the  time  except  the  proprietor, 
Mrs.  Rosenbusch.  They  locked  Mrs.  Rosenbusch  into  a  re- 
frigerator, took  from  the  till  the  money  (about  five  dollars) 
that  was  there,  and  speedily  left  the  place.  Mrs.  Rosenbusch 
testified  to  these  facts  and  gave  some  description  of  the 
young  men,  but  the  description  was  not  sufficient  to  identify 
any  of  them.  According  to  the  testimony  of  a  police  officer 
named  Raymond,  who  had  been  trailing  and  watching  the 
defendant  and  certain  other  young  men,  one  Bums  came  to 
the  comer  of  Tenth  and  Los  Angeles  Streets  at  6 :35  P.  M.  in 
a  Ford  automobile.  At  that  place  four  men.  Bill  Shank, 
Frank  Shank,  Fleming,  and  Renwick,  got  into  the  car  with 
Bums,  and  they  drove  east  on  Tenth  Street.  According  to 
the  testimony  of  Earl  Whitney,  employed  at  a  garage  on 
Stephenson  Avenue,  about  six  hundred  feet  east  from  the 
Rosenbusch  shop,  a  Ford  automobile  coming  from  the  east 
stopped  near  the  garage  at  between  7  and  7  -.15  P.  M.,  where 
Renwick  and  Frank  Shank  got  out  of  the  machine  and 
walked  west  toward  the  Rosenbusch  shop,  and  Bums  was  driv- 
ing the  machine.  As  they  walked  along,  Renwick  signaled 
for  the  machine  to  follow  and  the  machine  passed  along 
in  the  same  direction.  It  is  in  evidence  that  that  is  a  much 
frequented  highway,  and  there  is  no  evidence  that  these 
were  the  only  persons  who  passed  along  the  street  at  about 
the  same  time. 

Over  objections  made  by  the  defendant,  one  Gronsky  was 
permitted  to  testify  that  he  was  the  owner  of  a  Ford 
machine  which  he  left  at  the  corner  of  Ninth  and  Spring 
Streets  at  4  o'clock  that  afternoon;  that  the  machine  was 
gone  when  he  returned  there  to  get  it  at  about  8  o'clock 
P.  M.,  and  that  he  found  it  at  another  place  some  hours 
later.  There  is  no  evidence  identifying  Gronsky 's  auto- 
mobile with  the  one  in  which  the  defendant  was  seen  by 
the  other  witnesses,  except  that  all  three  of  these  witnesses 
describe  a  Ford  machine  which  was  not  new,  and  each  wit- 
ness states  that  the  isinglass  was  out  of  the  back  of  the 
machine  which  he  saw.  One  Frank  Richards  testified  that 
at  about  a  quarter  after  7  he  passed  along  Stephenson 
Avenue  opposite  the  Rosenbusch  shop  and  his  attention  was 
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attracted  to  two  men  standing  alongside  of  a  building 
opposite;  that  one  of  them  pointed  across  the  street  toward 
the  shop,  where  Mrs.  Bosenbusch  was  in  the  act  of  rolling 
mp  a  parcel  for  a  cnstomer.  He  testified  that  these  men. 
whom  he  afterward  saw  at  the  police  station,  were  Bums 
and  Shank — not  stating  which  one  of  the  Shanks.  Mrs. 
Bosenbusch  stated  that  immediately  before  the  robbery 
she  had  waited  upon  a  customer,  who  had  just  gone  out. 
Two  of  the  men  who  robbed  the  butcher-shop  had  revolvers 
and  threatened  to  shoot  Mrs.  Bosenbusch  if  she  made  re- 
sistance. It  was  proved  by  the  testimony  of  police  officers 
that  between  8  and  half -past  8  o'clock  the  defendant  and 
the  other  men  who  had  been  in  the  automobile  at  Tenth 
and  Los  Angeles  Streets,  came  in  separate  groups  to  the 
apartments  at  1022  South  Hill  Street,  where  the  defendant 
and  his  wife  were  living.  These  men  were  arrested  sepa- 
rately when  they  came  from  the  apartment  house  at  sepa- 
rate times  during  the  course  of  the  evening.  The  officers 
found  in  the  Benwick  apartment  two  revolvers,  three  rifles, 
and  two  shotguns. 

While  the  evidence  is  sufficient  to  establish  the  existence 
of  suspicious  circumstances  concerning  the  defendant,  it  is 
barely,  if  at  all,  sufficient  to  justify  the  verdict  that  Ben- 
wick participated  in  the  Bosenbusch  robbery.  Assuming 
it  to  be  legally  sufficient,  the  evidence  of  that  fact  is  purely 
circumstantial,  and  leaves  the  case  in  that  condition  where 
errors  in  the  admission  or  rejection  of  testimony  would 
easily  turn  the  scale  and  be  seriously  prejudicial  to  the  de- 
fendant. 

The  testimony  of  Gronsky  had  no  relation  to  the  case, 
unless  it  was  introduced  for  the  purpose  of  showing  that 
the  defendant  or  some  of  his  associates  had  stolen  Gronsky 's 
automobile  and  were  using  a  stolen  automobile  at  the  time 
of  the  Bosenbusch  robbery.  The  evidence  was  insufficient 
to  establish  that  fact,  and  even  if  it  had  been  sufficient 
therefor,  the  evidence  was  not  admissible  for  that  purpose 
in  this  action.  It  was  not  a  case  wherein  the  prosecution 
was  entitled  to  aid  its  proof  of  the  charge  on  which  Ben- 
wick then  was  being  tried  by  proving  that  he  had  pre- 
viously committed  some  other  crime.  Nevertheless,  this 
would  very  probably  have  the  eflfect  of  creating  prejudice 
i^ainst  the  defendant  in   the   minds   of  the  jurors,   and 
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render  it  easier  to  obtain  from  them  a  verdict  that  the  de- 
fendant was  guilty  of  the  robbery  at  the  butcher-shop. 

On  behalf  of  the  defendant,  Edward  Biehl  and  his  wife, 
Frances  Biehl,  testified  that  Benwick  and  his  wife,  some 
months  before  the  date  of  this  robbery,  had  occupied  rooms 
in  their  apartment  house  at  the  comer  of  Washington 
Street  and  Maple  Avenue;  that  Benwick  came  to  that 
apartment  house  at  about  a  quarter  before  7  o'clock  on 
the  evening  of  February  28th  and  made  inquiry  to  find 
out  whether  they  would  again  permit  him  to  occupy  an 
apartment  in  their  house;  that  Benwick  remained  there 
with  them  until  at  least  as  late  as  half -past  7 ;  that  prior  to 
the  evening  of  February  28th  Benwick  had  not  been  there 
since  the  latter  part  of  January.  In  rebuttal  of  this  tes- 
timony the  prosecution  introduced  as  a  witness  Mrs.  Ger- 
trude Oorham,  who  had  occupied  rooms  in  the  apartment 
house  of  the  Biehls  on  February  28th.  She  stated  that  she 
saw  Benwick  call  at  Mrs.  Biehl 's  on  the  morning  of  Feb- 
ruary 28th.  She  also  stated  that  she  saw  Mr.  and  Mrs. 
BieM  that  evening  at  their  supper  between  6  and  7  o'clock, 
and  that  at  that  time  Mrs.  Biehl  told  her  that  Benwick  had 
been  back  there  to  rent  rooms.  Mr.  and  Mrs.  Biehl  had  tes- 
tified that  they  did  not  have  their  dinner  that  evening  until 
a  quarter  to  8. 

Mrs.  Gorham  was  the  last  witness  at  the  trial,  and  her 
testimony  seems  to  have  been  given  at  the  dosA  of  the  day, 
and  the  last  thing  occurring  beforo  adjourning  was  the 
district  attorney's  statement,  "We  rest."  On  the  opening 
of  court  the  next  morning  defendant's  counsel  requested 
that  he  be  permitted  to  call  back  Mrs.  Gorham  in  surrebuttal. 
The  court  responded:  "I  will  not  open  the  case  for  any 
more  evidence."  Defendant's  attorney  replied:  **I  did 
not  close  last  night,  your  Honor;  I  didn't  rest  my  case,  and 
I  have  positive  information  that  the  jury  ought  to  hear  from 
this  witness,  Mrs.  Gorham,  that  she  does  not  know  within 
a  month's  time  of  the  28th  whether  the  defendant  Benwick 
was  at  the  house  there,  and  she  will  so  testify  if  I  put  her 
on  the  stand."  The  court  again  refused  the  request  and 
no  further  evidence  was  introduced.  It  can  easily  be  seen 
that  if  the  testimony  of  the  witnesses  Biehl  was  true,  the 
defendant  could  not  be  guilty  in  this  case.  The  testimony 
of  Mrs.  Gorham  furnished  the  only  evidence  directly  con- 
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tradicting  those  two  witnesses.  It  may  have  been  the 
turning  point  in  the  case  and  may  have  been  the  controlling 
reason  why  the  jury  determined  that  the  defendant's  alibi 
was  not  proven.  Since  the  request  to  call  back  Mrs  Gor- 
ham  was  denied,  we  must  assume  that  if  she  had  been  per- 
mitted to  testify  further,  she  would  have  modified  her 
former  testimony  by  admitting  that  she  did  not  know  within 
a  month's  time  of  February  28th  whether  the  defendant 
Benwick  was  at  that  house.  If  this  were  so,  then  the  time 
to  which  Mrs.  Gorham  referred  might  have  been  on  or 
about  the  31st  of  January,  which  was  the  time  when  Mrs. 
Biehl  testified  that  Renwick  had  been  there  before.  We 
cannot  avoid  the  conclusion  that  the  defendant  was  entitled 
to  that  additional  testimony  of  Mrs.  Gorham,  and  that  the 
refusal  to  admit  it  was  so  prejudicial  that  the  error  must  be 
held  to  constitute  a  miscarriage  of  justice  by  denying  the  de- 
fendant an  important  and  very  substantial  right  in  a  matter 
vital  to  this  defense. 
The  judgment  and  order  are  reversed. 

JameSi  J.,  and  Shaw,  J.,  concurred* 


[Crim.  No.  846.    Third  AppeUate  District.— November  2,  1916.] 

THE  PEOPLE,  Respondent,  v.  HENRY  J.  BLUNKALL 
et  al.,  Appellants. 

Criminal  Law  —  Accomplice  —  Oorroborativb  Evidbnce. — The  testi- 
mony necessary  to  corroborate  that  of  an  accomplice  is  sufficient  if 
it,  of  itself,  tends  to  connect  the  defendant  with  the  commission 
of  the  offense,  although  it  is  slight,  and  entitled,  when  standing  by 
itself,  to  but  little  consideration. 

Id. — Natueb  of  Cobrobobatino  Evidsnce. — The  corroboration  required 
may  be  made  by  circumstantial  as  weU  as  by  direct  evidence. 

lb. — Quantum  of  Pboof  of  Corroboration — Instruction. — An  instruc- 
tion that  corroborating  evidence  is  sufficient  if  it  tends  to  connect 
the  defendant  with  the  commission  of  the  offense,  though  of  itself, 
standing  alone,  ''it  would  be  entitled  to  little  weight,"  correctly 
states  the  rule  as  to  the  quantum  of  proof  essential  to  the  corrobo- 
ration of  an  accomplice. 
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Id.— <}KEDiBiiJTT  or  Defendant— Instbtjgtion. — ^An  iiuitraetioii  that  % 
defendant  in  anj  criminal  case  is  a  competent  witneaa  in  his  own 
behalf,  and  the  fact  that  he  is  a  defendant  is  not  of  itself  sufficient 
to  impeach  or  discredit  his  testimonj,  though  the  jury  are  entitled 
to  take  into  consideration  his  interest  in  the  event  of  the  prosecution 
In  determining  his  credibilitj,  violates  the  rule  that  instructions 
which  purport  to  state  the  rules  bj  which  the  credibility  of  wit- 
nesses or  the  weight  of  evidence  is  to  be  determined  should  be  made 
applicable  to  all  the  witnesses  or  all  the  testimony. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County,  and  from  an  order  denying  a  new  trial. 
John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  T.  Matlock,  for  Appellants. 

U.  S.  Webb,  Attorney-General,  and  JT.  Charles  Jones, 
Deputy  Attomey-Oeneral,  for  Respondent. 

HABT,  J. — The  defendants  were  jointly  charged  by  in- 
formation duly  filed  in  the  superior  court  of  Tehama  County 
with  the  crime  of  grand  larceny.  The  defendants  Henry 
J.  Blunkall  and  Oliver  L.  Blunkall  were  convicted  of  the 
crime  so  charged,  and  prosecute  this  appeal  from  the  judg- 
ment of  conviction  and  the  order  denying  their  motion  for 
a  new  trial. 

The  defendant  Scott,  who  was  not  on  trial  in  this  case, 
was  made  a  witness  for  the  people,  and  as  such  gave  tes- 
timony against  his  codefendants,  the  Blunkalls,  and  it  is 
claimed  by  the  latter:  1.  That  the  verdict  is  not  supported 
by  the  evidence,  because  the  testimony  of  Scott  was  not  cor- 
roborated as  required  by  section  1111  of  the  Penal  Code; 
2.  That  the  court  committed  prejudicial  error  in  its  action 
in  disposing  of  certain  instructions  proposed  by  the  respec- 
tive parties. 

The  information  charges  and  the  evidence  shows  that  the 
crime  of  which  the  defendants  were  accused  and  found  guilty 
was  committed  on  or  about  the  twenty-seventh  day  of  Au- 
gust, 1915,  and  that  it  consisted  of  the  unlawful  and  felonious 
stealing,  taking,  and  driving  away  of  seven  head  of  cattle, 
which  were  the  property  of  one  H.  W.  PurcelL 
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Purcell  owned  twelve  head  of  cattle  and  kept  them  on  an 
inclosed  range  near  a  place  called  Bed  Bank,  about  five 
miles  southwest  from  Bed  Bluff,  Tehama  County.  The 
defendant  Scott  resided  at  Burbank,  and  Purcell's  home  was 
about  three  miles  from  that  place.  Scott  knew  the  Pur- 
cell herd  of  cattle,  they  having  ranged  up  and  down  near 
where  he  resided,  and  knew  that  Purcell  owned  said  cattle. 
Late  on  the  afternoon  of  August  26,  1915,  Purcell  went 
to  the  range  and  there  saw  the  cattle.  On  the  last  day  of 
August,  1915,  he  again  visited  the  range  and  thereupon 
discovered  that  seven  head  of  his  herd  were  missing.  He 
proceeded  to  search  for  the  missing  cattle  and,  on  the  eighth 
day  of  September,  1915,  after  several  days  of  continuous 
prosecution  of  the  search,  found  the  seven  head  on  a  range 
in  the  mountains,  in  what  is  generally  knovm  as  Mill  Creek 
canyon,  approximately  thirty  miles  from  the  range  from 
which  they  were  taken.  The  defendants,  the  Blunkalls,  had 
ranged  their  own  cattle  on  the  range  on  which  the  missing 
cattle  were  found. 

The  cattle  taken  from  Purcell,  before  they  were  driven 
away,  bore  the  earmarks  of  Purcell,  but  did  not  up  to  that 
time  carry  a  brand  of  any  character.  When  found  in  the 
mountains  it  was  discovered  that  the  earmarks  upon  the 
cattle  had  been  changed,  so  that  they  no  longer  resembled 
those  of  Purcell,  and  that  some  of  the  seven  head  had  been 
branded  with  a  double  **B"  brand,  viz.,  **BB,"  while  other^i. 
had  been  branded  with  the  letter  **S.*' 

The  defendant  Scott  testified  that  he  and  the  defendants 
Henry  and  Oliver  Blunkall  stole  and  drove  the  cattle  off 
the  Purcell  range  on  the  night  of  August  26,  1915,  to  the 
range  in  Mill  Creek  canyon.    Scott's  story  as  he  told  it  on 
the  witness-stand  is,  briefly,  this:  ''That,  prior  to  the  oc- 
casion on  which  the  cattle  were  taken  from  the  Purcell  range, 
he  had  talked  with  Henry  and  Oliver  Blunkall,  who  are 
brothers,  about  "picking  up*'  cattle  whenever  an  opportun- 
ity  for   safely   taking   them   presented   itself.    Thereafter 
Scott  visited  Chico  and  there  met  the  Blunkalls.    He  told, 
them  that  there  were  grazing  near  his  place  several  head* 
of  unmarked  and  unbranded  cattle.    The  Blunkalls  replied 
that  they  would  go  to  the  Scott  house  within  a  few  days 
and  take  the  cattle  referred  to  by  Scott.    In  pursuance  of/ 
this  understanding,  the  Blunkalls  went  to  Scott's  home  on 
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the  twenty-sixth  day  of  August,  1915,  arriving  there  in  the 
early  morning,  long  before  daybreak.  They  drove  there  in 
a  spring-wagon,  taking  with  tiem  saddles  and  other  equip- 
ments for  horseback  riding.  On  reaching  the  Scott  place 
fbey  retired  to  bed,  and  remained  about  the  place  during 
most  of  the  twenty-sixth  day  of  August.  Scott  and  Oliver 
Blunkall  went  out  over  the  range  during  that  day  to  inspect 
the  cattle  and  the  situation  generally.  They  found  that 
there  were  only  two  head  of  unmarked  cattle  on  the  range. 
Scott  expressed  the  fear  that  if  they  took  the  marked  cattle 
th^  would  readily  be  detected,  but  Oliver  Blunkall  said 
that  they  might  as  well  take  the  marked  cattle;  that  he 
could  so  change  the  marks  they  then  bore  that  they  could 
not  be  identified,  so  far  as  the  marks  were  concerned.  At 
a  late  hour  of  the  night  of  the  twenty-sixth  day  of  August, 
the  three  defendants,  each  riding  a  horse,  went  to  the  range, 
and  drove  therefrom  eight  head  of  cattle,  one  of  the  eight 
being  the  property  of  another  party.  On  their  way  to  the 
Mill  Creek  canyon  with  the  eight  head,  they  took  a  calf 
from  a  neighboring  ranch  which  belonged  to  one  Barney 
Bander.  Thus  they  drove  to  the  mountains  nine  head  of 
cattle.  Scott  said  that  the  agreement  between  the  Blunkalls 
and  himself  was  that  the  stock  should  be  equally  divided, 
each  to  take  three  head ;  that  when  they  arrived  at  the  can- 
yon the  Blunkalls  changed  the  marks  on  all  the  marked  cattle 
and  branded  them.  The  six  which  were  taken  by  the  Blunk- 
aUs  as  their  share  were  branded  with  the  Blunkall  brand, 
viz.,  "BB."  Scott's  three  were  branded  with  his  brand,  viz., 
the  letter  "S.'' 

The  wife  and  daughter  of  Scott  testified  that  the  Blunkall 
brothers  were  at  the  Scott  house  on  the  twenty-sixth  day  of 
August,  arriving  there  in  a  spring-wagon  early  in  the  morning 
and  immediately  retiring  to  bed ;  that  they  brought  with  them 
their  saddles,  and  remained  about  the  house  most  of  tho 
time  during  that  day.  Both  testified  that  they  heard  Scott 
and  the  Blunkalls  ''planning"  the  taking  of  the  cattle 
pasturing  ''out  on  the  plains."  Mrs.  Scott  said  she  heard 
the  three  defendants  say  that  they  intended  "to  take  those 
cattle  on  the  plains"  to  Mill  Creek  canyon.  Both  mother 
and  daughter  testified  that  a  Mrs.  Baldwin  and  a  Mr. 
Eckert,  who  resided  in  the  neighborhood  of  the  Scotts,  visited 
the  house  of  the  latter  on  August  26th,  in  the  daytime,  and 
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that  the  Blxmkalls  attempted  to  avoid  being  seen  by  them. 
The  daughter  sa.d  that  Henry  Blonkall,  upon  observing 
Eckert  coming  to  the  Scott  home,  went  into  the  hou  e, 
whereupon  Mrs.  Scott  asked  him,  "What  is  the  matter f" 
to  which  Henry  replied  that  he  did  not  desire  to  be 
seen  by  anyone,  *' especially  Mr.  Eckert,  as  he  would  know 
he  was  up  there  doing  something,  and  he  did  not  want  him 
to  see  him  when  he  was  out  doing  that  kind  of  business.'' 
The  young  woman  also  testified  that  a  social  dance  in  the 
district  schoolhouse  was  scheduled  for  the  evening  of  the 
26th  of  August,  and  that  Oliver  Blunkall  asked  her  about 
the  dance  and  whether  she  thought  there  would  be  a  large 
attendance  thereat,  and  that  she  replied,  expressing  the 
opinion  that  the  affair  would  be  largely  attended.  "He 
then  said  he  guessed  they  wouldn't  interfere  with  the  busi- 
ness of  taking  the  cattle."  Both  the  mother  and  daughter 
testified  that  the  three  defendants  left  the  Scott  place  on 
horseback  late  on  the  night  of  the  twenty-sixth  day  of  Au- 
gust, and  that  Scott  did  not  return  to  his  home  after  that 
night  until  the  following  Sunday,  which  was  the  twenty- 
ninth  day  of  August. 

Both  Mrs.  Scott  and  her  daughter  detailed  other  circum- 
stances connected  with  the  presence  of  the  Blunkalls  at  the 
Scott  home,  which  tended  to  show  that  those  defendants  had 
gone  there  for  the  purpose  of  carrying  out  the  scheme  of 
the  three  men  to  take  the  cattle  of  Purcell  or  "the  cattle 
pasturing  on  the  plains";  but  we  have  already  presented 
in  substance  enough  of  the  testimony  of  those  witnesses  to 
demonstrate  that  the  testimony  of  Scott  was  fully  corrob- 
orated. Indeed,  we  make  bold  to  say  that  if  there  was  no 
other  testimony  in  the  case  tending  to  connect  the  Blunkalls 
and  Scott  with  the  commission  of  the  crime  charged  but  the 
testimony  of  Mrs.  Scott  and  that  of  her  daughter,  as  it  is 
briefly  stated  above,  a  reviewing  court  would  go  beyond  its 
legitimate  function  in  setting  aside  a  verdict  predicated 
thereon. 

Section  1111  of  the  Penal  Code  provides,  in  part:  "A 
conviction  cannot  be  had  upon  the  testimony  of  an  accom- 
plice unless  it  be  corroborated  by  such  other  evidence  as  shall 
tend  to  connect  the  defendant  with  the  commission  of  the  of- 
fense ;  and  the  corroboration  is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense  or  the  circumstances  thereof." 
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If  there  be  some  independent  evidence  fairly  tending  to 
eonnect  the  defendant  with  the  commission  of  the  crime, 
then  the  testimony  of  the  accomplice  is  corroborated  within 
the  intent  of  the  above  section.  {People  v.  Oamett,  29  Cal. 
622;  People  v.  ClougJi,  73  Cal.  348,  [15  Pac.  5] ;  People  v. 
Miller,  65  Iowa,  60,  [21  N.  W.  181];  People  v.  Mayhew, 
150  N.  T.  346,  [44  N.  E.  971].) 

In  People  v.  McLean,  84  Cal.  480,  482,  [24  Pac.  32],  it 
is  said:  "The  corroborating  evidence  is  suflBcient  if  it,  of 
itself,  tends  to  connect  the  defendant  with  the  commission 
of  the  offense,  although  it  is  slight,  and  entitled,  when  stand- 
ing by  itself,  to  but  little  consideration.  (See  People  v.  Mel- 
vane,  39  Cal.  616.)  '* 

It  is  true,  as  is  contended,  that  the  "corroborating  testi- 
mony" in  this  case  consists  of  circumstantial  evidence,  but 
the  corroboration  required  by  the  section  named  may  prop- 
erly be  made  by  circumstantial  as  well  as  by  direct  evidence. 
The  circumstances  detailed  by  the  corroborating  witnesses 
here  are  of  the  most  incriminatory  character,  and,  as  above 
stated,  sufficient  of  themselves  to  fasten  guilt  upon  the  ac- 
cused. They  therefore  went  beyond  the  requirement  of  the 
rule  relative  to  the  corroboration  of  the  testimony  of  an  ac- 
complice. 

The  appellants  complain  of  the  following  instruction,  and 
declare  that  it  involves  an  erroneous  statement  of  the  rule: 
"While  corroborating  evidence  must  create  more  than  a 
mere  suspicion,  it  is  not  required  that  it  be  of  itself  sufficient 
to  convict,  nor  need  it  extend  to  every  fact  and  detail  cov- 
ered by  the  statements  of  the  accomplice.  It  is  sufficient 
if,  standing  alone,  it  tends  to  connect  the  defendants  with 
the  crime.  It  is  sufficient  if  it  tends  to  connect  the  defend* 
ants  with  the  commission  of  the  offense,  though  of  itself, 
standing  alone,  it  would  be  entitled  to  but  little  weight." 

The  objection  to  said  instruction  may  best  be  stated  in 
counsel's  own  language  as  follows:  "The  words  'it  would  be 
entitled  to  but  little  weight'  is  an  erroneous  instruction. 
The  court  should  have  given  the  jury  the  positive  instruc- 
tion that  such  testimony  is  not  sufficient  upon  which  to  con- 
vict. ' '  We  confess  that  we  are  not  entirely  clear  regarding  the 
precise  point  which  counsel  thus  attempts  to  urge  as  the 
ground  of  his  objection  to  the  instruction.  If  he  means 
to  contend  that  the  court  should  have  stated  it  as  a  general 
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proposition  to  the  jury  that  evidence  offered  for  the  purpose 
of  corroborating  the  testimony  of  an  accomplice  can  never 
be  sufficient  to  justify  a  conviction,  the  obvious  reply  is  that 
there  is  no  legal  ground  or  reason  upon  which  such  a  propo- 
sition may  be  supported.  That  evidence  corroborative  of 
the  testimony  of  an  accomplice  might  be  sufficient  to  justify 
a  conviction,  there  can  be  no  possible  doubt,  and  no  better 
illustration  of  this  proposition  can  be  found  than  in  the 
present  case.  The  instruction  clearly  and  correctly  states 
the  rule  as  to  the  quantum  of  proof  essential  to  the  corrob- 
oration of  an  accomplice,  and  plainly  told  the  jury,  in 
effect,  that,  while  corroborative  evidence  need  not,  and  might 
not,  when  taken  alone,  be  sufficient  to  warrant  the  convic- 
tion of  a  person  charged  with  crime,  it  would  meet  the  test 
as  corroborative  proof  if  it  merely  tended  to  connect  the 
defendant  with  the  commission  of  the  offense.  This  involved 
an  accurate  statement  of  the  rule  as  the  legislature  has  writ- 
ten it. 

The  court  refused  to  adopt  and  read  to  the  jury  a  number 
of  instructions  proposed  by  the  defendants,  and  it  is  insisted 
that  in  its  action  in  so  doing  it  erred  to  the  serious  detri- 
ment of  the  defendants*  rights  at  the  trial.  One  or  two  only 
of  the  assignments  under  this  head  merit  special  attention. 

The  following  is  one  of  the  refused  instructions  preferred 
by  the  accused:  ''The  jury  are  instructed  that  a  defendant 
in  any  criminal  case  is  a  competent  witness  on  his  own  be- 
half, and  the  fact  that  he  is  a  defendant  is  not  of  itself  suf- 
ficient to  impeach  or  discredit  his  testimony,  though  the 
jury  are  entitled  to  take  into  consideration  his  interest  in 
the  event  of  the  prosecution  in  determining  his  credibility.*' 
The  instruction  was  wholly  inapplicable  to  the  case,  inas- 
much as  neither  of  the  defendants  on  trial  was  called  to 
testify.  Moreover,  the  instruction,  if  pertinent,  would  be 
subject  to  the  objection  that  it  singles  out  the  testimony  of 
a  particular  witness,  and  instructions  which  purport  to  state 
the  tests  or  rules  by  which  the  credibility  of  witnesses  or  the 
weight  of  evidence  is  to  be  determined  should  be  made  ap- 
plicable, not  to  a  single  witness  or  his  testimony  only,  but 
to  all  the  witnesses  or  all  the  testimony. 

The  defendants  requested  an  instruction  declaring  that  the 
witness  W.  A.  Scott,  one  of  the  defendants,  was  an  accom> 
plice,  and  the  court  denied  the  request.    We  perceive  in  the 
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court's  refusal  to  so  instruct  the  jury  no  prejudicial  error. 
It  is  true  that  it  was  established  beyond  controversy  that 
Scott  was  an  accomplice,  if  the  crime  charged  was  committed 
as  he  declared  it  to  have  been;  still,  the  court  clearly  ex- 
plained to  the  jury  who  an  accomplice  in  crime  is  under  our 
law,  and  with  equal  clearness  stated  that  the  Blunkalls  could 
not  legally  be  convicted  upon  the  uncorroborated  testimony 
of  an  accomplice. 

We  have  now  considered  all  the  objections  to  the  action 
of  the  trial  court  in  disallowing  instructions  proposed  by 
the  accused  which  we  think  deserve  special  notice.  It  is 
sufficient  to  say  of  the  other  instructions  so  proposed  and 
rejected  which  were  pertinent  to  the  issues  of  the  case  that 
they  involved  the  statement  of  principles  which  the  court, 
in  clear  language,  announced  to  the  jury  in  its  charge.  And, 
in  this  connection,  it  is  to  be  said  that  the  charge  of  the  court 
contained  a  full  and  correct  statement  of  every  rule  or  prin- 
ciple of  law  applicable  to  the  issues  or  vital  facts  developed 
by  the  proofs. 

The  appellants  appear  to  have  been  accorded  a  fair  and 
impartial  trial,  the  verdict  seems  to  be  supported  by  ample 
evidence,  and  the  record  is  free  from  prejudicial  error. 

The  judgment  and  the  order  are  therefore  affirmed. 

Chipman,  P.  J.,  and  Burnett^  J.,  concurred. 


[Grim.  No.  507.    Second  Appellate  DiBtriet. — Novem'ber  8,  1916.] 
THE  PEOPLE,  Respondent,  v.  BEUCE  WING,  Appellant. 

CBiicmAL  Law — Bxtkolabt — Evidence — CoNrESsiON. — In  a  prosecntion 
for  the  crime  of  burglary,  it  is  not  error  to  admit  in  evidence  the 
alleged  confession  of  the  defendant,  where  the  corpus  delicti  is 
established  and  the  confession  shown  to  have  been  free  and  volun- 
tary. 

Id. — Defense  of  Alibi — Temptation  to  Besobt  to — Instruction. — In 
snch  prosecution,  it  is  not  an  invasion  of  the  province  of  the  jury 
to  give  an  instruction  which  contained  a  statement  which  suggested 
to  them  that  the  defense  of  an  alibi  was  occasionally  fabricated  and 
that  temptation  to  resort  to  it  might  be  great  in  cases  of  importance. 
81  Cal.  App. — 50 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Prank  B.  Willis,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  B.  Conlin,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Bespondent. 

JAMES,  J. — ^Appellant  was  convicted  of  the  crime  of 
burglary  of  the  first  degree,  and  appeals  from  a  judgment 
of  imprisonment  and  an  order  denying  his  motion  for  a  new 
trial. 

The  evidence  showed  that  during  the  month  of  October, 
1915,  the  appellant  visited  the  salesroom  of  an  automobile 
dealer  in  the  city  of  Los  Angeles  and  remained  about  the 
place  for  an  hour  or  so.  He  made  inquiries  regarding  the 
purchase  of  a  machine,  stating  that  a  physician  named 
McLaughlin  desired  to  buy  a  car  and  that  if  it  was  pur- 
chased that  he  (appellant)  would  be  employed  to  drive  it. 
He  particularly  looked  over  an  "Enger"  automobile  which 
was  standing  on  the  floor,  that  machine  being  painted  a 
cream  color;  he  inquired  as  to  whether  it  was  in  running 
order  and  ready  to  be  used,  and  something  about  the  method 
of  operating  it.  He  left  the  place  late  in  the  afternoon  and 
the  salesroom  was  closed  up  that  evening  as  usual;  it  be- 
ing Saturday  of  the  week.  On  the  following  day  one  of  the 
salesmen  returned  to  the  place  and  found  that  the  cream- 
colored  machine  at  which  appellant  had  been  looking  was 
gone.  A  tire  had  also  been  taken  from  another  machine 
standing  in  the  place.  About  six  months  later  o£Scers  who 
had  been  working  on  the  case  found  an  automobile  in  a 
closed  garage  in  the  lower  part  of  the  city  which  answered 
the  description  on  the  *'Enger"  automobile.  The  machine, 
however,  had  been  painted  black,  and  even  the  hub  caps, 
which  had  borne  the  name  ''Enger"  cut  in  the  metal,  had 
been  covered  with  some  substance  so  as  to  obliterate  the  let- 
tering, and  the  caps,  which  had  been  nickel,  were  also 
painted  black  like  the  rest  of  the  machine.  The  number  had 
been  removed  from  the  automobile  and  generally  it  had  been 
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disguised  as  much  as  could  be.  The  under  part  of  the  hood, 
however,  which  was  not  exposed  to  view,  still  remained  a 
cream  color.  The  officers  watched  this  garage  for  a  day  or 
80  before  any  one  came  to  take  out  the  machine.  Appel- 
lant then  appeared  and,  opening  the  garage,  busied  himself 
about  the  machine.  The  officers  appearing  casually  to  pass 
by,  stopped  and  inquired  of  appellant  what  kind  of  a  ma- 
chine it  was,  and  he  replied  that  it  was  a  "Pilot."  They 
then  asked  him  to  whom  it  belonged  and  he  said  that  it 
belonged  to  a  Dr.  McLaughlin,  who  lived  at  a  certain  num- 
ber on  Ditman  Street.  The  officers  thereupon  disclosed 
their  official  identity  and  requested  appellant  to  take  them  to 
the  doctor's  residence.  Appellant  replied  that  he  had  an 
engagement  with  the  doctor  to  meet  him  there  at  that  time. 
After  waiting  a  half  hour  or  more,  the  officers  got  into  the 
machine  with  appellant  and  he  drove  them  to  Ditman  Street; 
they  searched  carefully  on  both  sides  of  the  street  in  the 
block  containing  the  number  which  appellant  had  given 
them,  but  failed  to  find  that  any  such  person  as  McLaughlin 
lived  in  that  neighborhood.  Thereupon,  after  having  the 
automobile  identified  by  the  owners,  they  conducted  appel- 
lant to  the  jail,  where  he  thereafter  remained.  Soon  after 
his  arrest  the  appellant  was  brought  into  the  presence  of  the 
detectives  and  questioned  regarding  how  he  had  come  into  pos- 
session of  the  machine.  The  officers  testified  that  the  state- 
ment was  free  and  voluntary  and  not  induced  by  any  threats, 
intimidation,  or  promises  of  any  sort.  While  the  ques- 
tions were  being  asked,  one  of  the  officers  operating  a  type- 
writer took  down  the  questions  and  answers.  In  this  state- 
ment, which  was  afterward  signed  by  the  appellant,  the 
appellant  stated  that  on  the  day  preceding  the  taking  of  the 
automobile  he  had  visited  the  salesroom  where  the  automo- 
bile was  kept,  and  on  the  same  night,  at  about  11  o'clock, 
he  had  returned  there,  entered  through  a  window,  and.  after 
opening  the  large  rear  door  which  was  barred,  had  taken  an 
extra  tire  from  another  machine  and  had  driven  the  ''En- 
ger"  automobile  away  and  secreted  it  in  a  garage,  where  it 
remained  for  some  time;  that  during  the  time  he  first  had 
it  in  the  garage  he  repainted  and  disguised  it;  that  there- 
after he  used  it  in  livery  service  for  the  purpose  of  earning 
money. 
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It  is  contended  on  the  part  of  appellant  that  the  evidence 
was  insufficient  to  establish  the  carpus  delicti,  and  that  there- 
fore the  admission  of  the  confession  of  appellant  was  error. 
We  do  not  agree  with  appellant  in  this  contention^  for  it 
seems  to  us  that  the  facts  which  we  have  first  briefly  stated  es- 
tablish fully  that  the  automobile  was  unlawfully  taken  from 
the  possession  of  the  owner  and  from  a  building  which  had 
been  closed  and  fastened  on  that  night.  Three  witnesses 
who  were  employed  about  the  automobile  salesroom  all  tes- 
tified to  facts  from  which  an  irresistible  inference  would  arise 
that  the  machine  was  taken  without  the  consent  of  any  per< 
son  authorized  to  give  it.  The  circumstances  tended  to  show 
also  that  it  was  taken  during  the  night-time. 

There  was  no  error  in  the  admission  of  the  alleged  confes- 
sion of  appellant  upon  the  ground  that  the  confession  was 
not  shown  to  have  been  voluntary,  for  the  officers  testified 
that  no  inducement,  threat,  or  other  improper  influence  was 
exerted  upon  the  appellant  to  induce  him  to  make  the  state- 
ment. In  the  statement,  which  was  reduced  to  writing,  de- 
fendant was  shown  to  have  been  asked  this  question:  ''All 
of  these  statements  you  have  just  made  have  been  free  and 
voluntary,  have  theyt"  to  which  the  answer  was  given, 
"Yes.''  He  was  then  asked  as  to  whether  any  threats  had 
been  made,  or  any  offers  of  reward  or  immunity,  and  he  an- 
swered in  the  negative. 

The  evidence  clearly  supports  the  verdict  of  the  jury. 

It  is  complained  that  an  instruction  which  the  trial  judge 
gave  and  which  contained  a  statement  which  suggested  to  the 
jury  that  the  defense  of  an  alibi  was  occasionally  fabricated 
and  that  temptation  to  resort  to  it  might  be  great  in  cases 
of  importance  was  erroneous,  in  that  it  invaded  the  province 
of  the  jury.  The  instruction  as  a  whole,  a  part  of  which 
only  we  have  referred  to,  was  copied  verbatim  from  one  ap- 
proved by  the  supreme  court  in  the  case  of  People  v.  Lee 
0am,  69  Cal.  552,  [11  Pac.  183].  In  that  case  the  supreme 
court  held  that  such  an  instruction  did  not  violate  any  sub- 
stantial right  of  the  defendant.  No  other  ground  for  re- 
versal is  urged. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CiT.  No.  1,587.    Third  Appellate  District— NoTember  8,  1918.] 

M.  LEVY,  Beepondent,  ▼.  OREIN  S.  HENDERSON. 
Appellant 

Landlord  and  TxNAirr— Reooybt  of  Possession— Withholding  of 
PUHisxs — SuFFiciKNOT  OF  BviDBNOE. — In  sn  aetion  for  rent  and 
for  restitntion  of  premiaes,  a  finding  that  the  defendant  was  with- 
holding the  possession  of  the  premises  at  the  time  of  the  eommenee- 
ment  of  the  aetion  is  sufficientlj  supported  bj  evidence  that  be  still 
had  a  kej  thereto,  that  he  had  not  paid  the  rent,  and  that  his  goods 
were  still  contained  therein. 

Id. — ^Denial  of  Landlord's  Tteik — ^Nonox  to  Quit. — If  a  tenant  de- 
nies  his  landlord's  title,  the  denial  makes  him  a  trespasser,  and  he 
Is  not  entitled  to  notice  to  qnit  before  the  commencement  of  an 
action  bj  the  landlord  to  recorer  possession  of  the  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  A.  Plummer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter,  for  Appellant 

Gtordon  A.  Stewart,  for  Respondent 

BURNETT,  J.— The  action  was  for  rent  and  for  restitution 
of  premises. 

The  court  found  that  on  or  about  the  twenty-eighth  day  of 
September,  1913,  the  plaintiff  leased  to  defendant  the  ground 
floor  of  certain  premises  in  Stockton  known  as  the  Aurora 
Flour  Mills,  from  month  to  month,  at  the  rental  of  fifteen  dol- 
lars per  month,  and  that  said  lease  was  not  in  writing;  "that 
by  virtue  of  said  lease  the  defendant  went  into  the  possession 
of  said  floor  space  of  said  premises,  and  continued  to  occupy 
and  hold  the  same  as  the  tenant  of  the  plaintiff  until  the  month 
of  July,  1914,  at  which  time,  by  the  mutual  consent  and  agree- 
ment of  the  plaintiff  and  defendant,  the  plaintiff  leased  and 
demised  to  the  defendant  and  the  defendant  leased  from  the 
plaintiff,  the  annex  to  the  Aurora  Flour  Mills,  which  annex  is 
a  building  annexed  to  and  forming  a  part  of  the  Aurora  Flour 
Mills  upon  the  same  rental,  to  wit:  $15.00  per  month  .  .  . 
and  that  the  said  defendant  ever  iunce  the  said  month  of  July, 
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1914,  and  up  to  the  present  time  has  been,  and  he  is  now,  in 
the  exclusive  possession  and  occupancy  of  said  annex'*  at  ten- 
ant of  said  plaintiff  and  ''under  said  agreement'* 

Then  follows  a  finding  that  no  part  of  said  rent  has  been 
paid  and  that  the  amount  owing  is  $405,  and  that  on  or  about 
April  25,  1916,  plaintiff  served  upon  defendant  a  written  no- 
tice that  he  pay  said  rent  or  surrender  said  premises,  but  that 
defendant  refused  to  do  either,  and  that  he  ''still  withholds 
from  the  plaintiff  the  possession  of  said  premises  and  still 
refuses  and  neglects  to  pay  the  plaintiff  said  rent  or  any  part 
thereof  as  well  as  the  accruing  rent.*' 

Judgment  followed  for  plaintiff  in  acco:  lance  with  the 
prayer  of  his  complaint. 

There  is  no  merit  in  the  contention  that  the  evidence  is  in- 
sufficient to  support  the  finding  as  to  the  execution  of  the  lease. 
Mr.  Levy  testified:  "Mr.  Henderson  asked  me,  telling  me  that 
he  had  to  leave  his  place,  if  I  want  to  rent  him  the  Aurora 
Flouring  Mill;  I  say  I  have  no  objection,  but  I  will  rent  to 
him  on  one  proviso,  that  I  don't  take  any  risk  regarding  fire, 
theft,  destruction,  and  so  on,  but  he  to  vacate  as  soon  as  I  got 
a  permanent  tenant  or  sell  the  property ;  and  he  was  satisfied. 
He  said,  'All  right.'  Then  he  asked  me  what  I  would  charge 
him ;  I  told  him  I  will  charge  him  fifteen  dollars  per  month. 
I  called  my  man,  Mr.  Terry,  and  introduced  him  to  Mr.  Hen- 
derson. Mr.  Terry  had  the  keys,  and  he  gave  one  of  the  keys 
to  Mr.  Henderson,  the  key  for  tiie  front  door  of  the  Aurora 
Flour  Mills." 

Mr.  Terry  testified:  "Mr.  Levy  called  me  and  gave  me  an 
introduction  to  Mr.  Henderson  and  said:  'This  is  our  new 
tenant,'  he  mentioned  the  fact,  and  he  said:  'Mr.  Henderson 
was  going  to  take  over  part  of  the  mill  to  use  as  his  part.'  .  •  . 
So  I  took  one  of  the  keys  and  gave  Mr.  Henderson  one  of  the 
keys;  one  of  the  keys  was  supposed  to  be  in  Mr.  Henderson's 
possession,  and  I  had  this  other  key  for  the  privilege  of  going 
in  there  and  turning  the  water  into  the  large  tank  which  was 
there  for  the  purpose  of  fire,  and  I  did  this  every  two  weeks. '  * 

There  is  also  testimony  to  the  effect  that  in  July,  or  at  least 
the  summer  of  1914,  the  lease,  with  the  consent  of  the  appel- 
lant, was  modified  so  as  to  give  him  the  use  and  occupancy  of 
the  annex  instead  of  the  main  building,  on  the  same  terms  as 
in  the  original  agreement.  Mr.  Levy  testified  that  there  was 
no  change  in  the  terms  of  the  original  agreement,  and  Mr. 
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Terry's  testimony  in  reference  to  a  conversation  with  Mr. 
Henderson  in  the  summer  of  1914  was:  **I  went  out  to  Mr. 
Henderson's  house  a  couple  of  times.  I  couldn't  find  him, 
so  I  telephoned  out  and  I  met  Mr.  Henderson  at  the  door,  and 
I  told  Mr.  Henderson  in  a  quiet  way,  Mr.  Levy  had  requested 
us  to  move  the  stuff,  and  Mr.  Henderson  said  he  would  be 
down  in  the  morning.  He  was  to  move  his  stuff  and  clean  the 
place  out    He  moved  it  into  the  annex.'* 

Mr.  Henderson,  the  defendant,  was  asked  if  his  equip- 
ment was  moved  at  the  time  he  received  from  Terry  notice 
to  move  it  out  of  the  main  building  into  the  annex,  and  he 
replied  that  it  was  so  moved  under  his  supervision,  and  that 
he  still  had  his  merchandise  there.  It  is  certainly  a  fair  infer- 
ence from  the  foregoing  that  there  was  an  agreement  for  the 
use  and  occupancy  of  the  premises  as  claimed  by  plaintiff,  and 
that  under  said  contract  defendant  went  into  said  possession. 
There  is  also  evidence,  which  we  need  not  set  out,  that  defend- 
ant's occupancy  of  said  annex  was  exclusive,  he  being  in  the 
sole  occupancy  of  the  same. 

The  theory  of  appellant,  it  may  be  said,  is  that  the  transac- 
tion constituted  a  bailment,  that  he  never  took  possession  of 
the  premises,  but,  on  the  contrary,  delivered  his  goods  to  the 
respondent,  and  that  the  latter  from  that  time  on  held  the 
goods  in  his  possession.  We  need  not  enter  upon  a  considera- 
tion of  the  principles  involved  in  such  bailment,  for  it  is  suffi- 
cient to  say  that  conceding  there  is  some  evidence  in  support 
of  such  theory,  it  is  dear  that  the  findings  of  the  court  to  the 
contrary  were  entirely  warranted. 

It  is  equally  plain  that  the  evidence  justified  the  finding 
that  defendant  was  withholding  the  possession  of  the  premises 
at  the  time  of  the  commencement  of  the  action.  He  still  had 
the  key  to  the  annex  of  the  building  and  his  goods  were  even, 
to  the  time  of  the  trial,  within  the  premises.  It  is  also  undis- 
puted that  the  rent  was  unpaid.  The  defendant  himself  so 
testified  as  to  his  possession  and  the  nonpayment  of  the  rent. 

It  is  objected  by  appellant  that  the  three-day  notice  was 
ineffectual,  for  the  reason  that  more  than  one  year  had  elapsed 
since  the  defendant  had  been  in  arrears  in  the  payment  of  his 
rent.  This  position  is  taken  by  virtue  of  section  1161  of  the 
Code  of  Civil  Procedure.  We  deem  it  unnecessary  to  attempt 
elucidation  of  that  provision,  although  we  venture  the  sugges- 
tion it  was  not  intended  to  protect  a  tenant  from  month  to 
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month  in  the  indefinite  withholding  of  the  leased  premises. 
The  forbearance  of  the  landlord  for  more  than  a  year  to  press 
his  claim  for  rent  or  to  obtain  possession  would  surely  not 
defeat  his  action  altogether  in  a  proceeding  of  this  kind,  but 
might  result  in  the  loss  of  the  rent  accruing  in  the  period 
antedating  the  twelve  months.  But  this  need  not  be  decided, 
as  the  notice  can  be  entirely  disregarded.  This  follows  from 
the  consideration  that  the  relation  of  landlord  and  tenant  was 
denied  by  defendant,  and,  hence,  no  such  notice  was  required. 
The  principle  applies  that  was  announced  in  Cox  v.  Del- 
mas,  99  Cal.  104,  121,  [33  Pac.  836].  Therein  it  was  said: 
''When  the  time  has  come  for  the  doing  of  an  act  which  it  is 
the  duty  of  the  defendant  to  do  unconditionally,  no  demand 
other  than  the  suit  itself  is  necessary ;  nor  is  a  demand  before 
suit  required  where  it  appears  that  it  would  have  been  unavail- 
ing, and  would  not  have  changed  the  rights  and  relations  of 
the  parties,  or  where  the  answer  denies  the  relation  on  which 
the  action  is  founded,  although  a  demand  and  refusal  would 
otherwise  be  a  condition  precedent  to  the  right  of  the  plaintiff 
to  maintain  the  action.'' 

Moreover,  it  has  been  expressly  held  in  this  state  that  notice 
is  waived  by  a  denial  of  the  relation  of  landlord  and  tenant 
By  such  denial  the  tenancy  is,  in  fact,  forfeited,  and  the  tenant 
becomes  a  trespasser.  {Smith  v.  Ogg  Shaw,  16  Cal.  88 ;  Dodge 
V.  Walley,  22  Cal.  225,  [83  Am.  Dec.  61] ;  Bolton  v.  Landers, 
[No.  1],  27  Cal.  104;  Simpson  v.  Applegate,  75  Cal.  342,  345, 
[17  Pac.  237].) 

We  think  the  judgment  is  just  and  legal,  and  it  is  there- 
fore affirmed. 

Chipman,  P.  J.,  and  Hart,  7.,  concurred*  i 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  2,  1917. 
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[Grim.  No.  357.    Third  Appellate  Distriet— NoTembar  8, 1916.] 
THE  PEOPLE,  Eespondent,  v.  J.  E.  CARRELL,  Appellant 

Ceiminal  Law — ^Fellatio — ^Insuyiiciimt  Infobmation. — ^An  informa- 
tion charging  a  defendant  with  the  eommiasion  of  the  acts  techni- 
eallj  known  as  fellatio  upon  the  person  of  a  human  being  bj  force 
and  violence  and  against  the  will  of  such  person,  fails  to  state  a 
public  offense,  in  the  absence  of  any  definition  of  such  term,  or  of 
anj  statement  of  the  particular  acts  constituting  the  alleged  offense. 

la — ^INFOBMATION — ^ESSENTIALS  0F« — ^Au  information  must  contain  a 
statement  of  acts  constituting  the  offense  in  ordinary  and  concise 
language,  and  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  new  trial 
Emmet  Seawell,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

R.  1£  Quackenbush,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J. — Defendant  was  convicted  of  a  felony  un- 
der section  288a  of  the  Penal  Code,  and  was  sentenced  to  im- 
prisonment at  San  Quentin  for  the  period  of  seven  years. 
He  appeals  from  the  judgment  of  conviction  and  from  the 
order  denying  his  motion  for  a  new  trial. 

The  charging  part  of  the  information  is  as  follows:  ''Did 
willfully,  unlawfully  and  feloniously  commit  the  acts  techni- 
cally known  as  fellatio  upon  the  person  of  one  Ethel  Carrell, 
a  human  being,  by  force  and  violence  and  against  the  will  of 
the  said  Ethel  Carrell,  contrary,*'  etc. 

Section  288a  of  the  Penal  Code  was  passed  in  1915  and  is  as 
follows:  "The  acts  technically  known  as  fellatio  and  cunni- 
lingtis  are  hereby  declared  to  be  felonies  and  any  person  con- 
victed of  the  commission  of  either  thereof  shall  be  punished 
by  imprisonment  in  the  state  prison  for  not  more  than  fifteen 
years." 
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Defendant  demurred  to  the  information  on  the  ground  that 
it  ''does  not  contain  a  statement  of  the  acts  constituting  the 
offense,  in  ordinary  and  concise  language,  and  in  a  manner 
to  enable  a  person  of  common  understanding  to  know  what  is 
intended";  that  the  information  is  not  direct  and  certain  "as 
it  regards  the  crime  charged  therein*';  and  that  the  facts 
stated  do  not  constitute  a  public  offense.  The  demurrer  was 
overruled.  The  motion  for  a  new  trial  was  on  the  grounds 
that  the  court  misdirected  the  jury  in  that  the  offense  defined 
by  the  court  **is  not  included  in  the  word  fellatio  as  defined 
in  its  technical  use'';  also,  on  the  ground  that  the  prosecut- 
ing witness  was  an  accomplice,  and  her  testimony  was  not 
corroborated  as  required  by  section  1111  of  the  Penal  Code. 
Upon  the  denial  of  defendant's  motion  for  a  new  trial,  he 
moved  in  arrest  of  judgment  on  the  foregoing  grounds,  which 
motion  was  also  denied.  Neither  the  statute  nor  the  informa- 
tion defines  what  is  meant  by  the  term  ** fellatio/^  No  defini- 
tion of  this  word  have  we  been  able  to  find  in  any  English 
dictionary.  The  particular  acts  constituting  the  crime  of 
fellatio  are  not  set  forth  in  the  information,  and  as  none  of  the 
ordinary  sources  of  information  would  enlighten  defendant  on 
the  subject,  how  can  it  be  said  that  ''the  acts  constituting  the 
offense"  were  charged  in  such  a  manner  as  to  enable  "a  per- 
son of  common  understanding  to  know  what  is  intended!" 
(Pen.  Code,  sec.  950.)  In  People  v.  Ah  Sum,  92  Cal.  648, 
[28  Pac.  680],  the  information  was  held  insufficient  and  judg- 
ment arrested  because  in  a  portion  of  the  information  the  lot- 
tery ticket  involved  in  the  transaction  was  set  out  in  Chinese 
characters.  The  court  said:  "An  indictment  or  information 
must  contain  a  statement  of  acts  constituting  the  offense  in 
ordinary  and  concise  language,  and  in  such  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what  is  in- 
tended. (Pen.  Code,  sec.  950.)  An  information  partiy  in 
English  and  partly  in  Chinese  cannot  be  said  to  be  in  ordinary 
language.  The  constitution  requires  judicial  proceedings  to 
be  conducted,  preserved,  and  published  in  no  other  language 
than  the  English  language.  (Const.,  art.  IV,  sec.  24.)  Mr. 
Bishop  says :  'In  some  of  our  states  there  are  statutes  expressly 
excluding  all  languages  but  the  English,  and  such  is  clearly 
the  general  American  law.'  "  See,  also,  Stevens  v.  Kobayshi, 
20  Cal.  App.  153,  [128  Pac.  419],  where  the  rule  was  applied 
in  a  civil  case  for  libel* 
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Unexplained,  the  word  '*feUatio**  wonld,  to  a  man  of  com- 
mon understanding  (indeed,  we  think  also  to  one  of  uncom- 
mon understanding),  be  as  cabalistic  as  if  written  in  Egyptian 
or  Mexican  hieroglyphics  or  in  Japanese  or  Chinese  charac- 
ters. The  attorney  for  the  defendant  says  in  his  brief :  *  *  The 
defendant  entered  into  the  trial  of  this  case,  and  so  did  his 
attorney,  without  any  knowledge  of  what  the  word  'fellatio' 
would  be  defined  to  mean  as  used  in  the  statute,  or  what  the 
elements  constituting  the  offense  might  be,  but  rather  sup- 
posed" the  court  would  instruct  in  accordance  with  a  defini- 
tion the  attorney  found  in  Andrew's  Latin-English  Lexicon. 
In  this  sense  the  definition  might  not  meet  the  act  proven  but 
would  seem  to  apply  to  the  woman  rather  than  the  man.  This 
is  mentioned  to  emphasize  the  soundness  of  the  statutory  rule 
that  the  offense  must  be  so  stated  as  to  be  intelligible  to  a 
person  of  common  understanding.  Under  no  other  rule  could 
a  defendant  safely  go  to  trial.  The  circumstance  is  mentioned 
also  for  the  reason  that  it  is  by  no  meana  certain  what  acts  the 
legislature  intended  to  characterize  as  the  crime  of  fellatio. 
We  do  not  find  it  spoken  of  in  any  work  on  criminal  law,  and 
its  introduction  into  our  statutes  is  of  so  recent  a  date  that 
the  courts  have  not  been  called  upon  to  deal  with  it  so  far 
as  we  are  aware  until  this  case  arose. 

The  exigencies  of  the  case  do  not  seem  to  require  that  we 
should  stain  the  pages  of  our  reports  with  the  definition  as 
given,  or  to  enlighten  the  profession  or  the  public  as  to  what 
the  learned  trial  judge  found  it  necessary  to  inform  the  jury 
the  legislature  meant  when  it  announced  *'fellatio^^  as  a 
felony. 

We  are  entirely  satisfied  that  the  defendant  should  not 
have  been  forced  to  trial  upon  this  information ;  that  his  de- 
murrer should  have  been  sustained,  failing  in  which  his 
motion  in  arrest  of  judgment  should  have  been  granted  and 
a  new  trial  accorded  him. 

The  judgment  and  order  are  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  2,  1917. 
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[dr.  No.  1586.    Third  AppeUata  I>i8triet.^NoTember  4,  1916.] 

ERNEST  A.  VICTORS,  Respondent,  v.  E.  C.  KBLSEY, 
County  Treasurer,  etc.,  Appellant. 

Oounths — ExFEXSE  IMOUBBXD  IN  Cbiminal  Aotiok — ^Attindanci  of 

EXPEBT — ^AUTHORITT   OF  DISTRICT   ATTOENBT — APPBOVAL  BY   SUPIB- 

▼I80B8— Dbtbeionation  Conolusivb.— Tbat  district  attornej  of  a 
eonntj  htm  authority,  under  the  provisions  of  subdivision  2  of  see- 
tioa  4807  of  the  Political  Ck>de,  to  incur  an  expense  in  procuring  tho 
attendance  of  an  expert  upon  the  trial  of  a  criminal  action  to  UMij 
aa  to  the  result  of  certain  blood  tests  made  by  the  witness,  and 
where  the  incurring  of  such  expense  is  approved  by  the  board  of 
■npervisors,  the  determination  of  the  board  is  not  subject  to  reriew 
bj  the  courts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County.    J.  0.  Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  N.  Peter,  and  L.  H.  Hughes,  for  Appellant. 

Frederick  L.  Berry,  for  Respondent 

CHIPMAN,  P.  J. — ^Mandate.  Petitioner  is  a  resident  of 
the  city  and  county  of  San  Francisco,  a  physician  and  sur- 
geon of  many  years'  practice.  The  nature  of  the  action  suffi- 
ciently appears  from  the  following  findings: 

"VI. 

"That  in  the  determination  of  the  said  cause,  *  People  of 
the  State  of  CdHfomia  v.  Frank  8.  Cook/  and  in  preparing 
said  cause  for  trial  in  behalf  of  the  plaintiff  therein,  it  became 
material  and  important  to  said  plaintiff  that  certain  experi- 
mental tests  be  made  to  determine  Whether  or  not  certain 
specimens  were  or  were  not  human  blood  stains ;  that  the  said 
District  Attorney  of  the  said  County  of  Plumas  duly  engaged 
and  duly  employed  and  subpoenaed  the  petitioner  herein  to 
make  said  experimental  tests  upon  certain  specimens  then  and 
there  submitted  to  him  prior  to  the  trial  of  said  action  and 
for  the  purpose  above  stated,  and  in  anticipation  of  calling 
the  said  petitioner  as  an  expert  witness  at  the  trial  of  said 
cause  to  testify  as  to  the  results  of  said  experimental  tests; 


Digitized  by  VjOOQ IC 


Nov.  1916.]  YioroBS  v.  Ebubt.  797 

that  the  petitioner  herein  did  make  said  experimental  tests 
npon  certain  gpecimens  duly  submitted  to  him  and  in  pursu- 
ance of  his  employment  as  aforesaid  for  the  purpose  of  pre- 
paring as  a  witness  in  the  trial  of  the  said  cause,  and  was 
duly  and  regularly  subpoenaed  therefor  at  the  City  and 
County  of  San  Francisco,  State  of  California,  to  attend  and 
did  attend  upon  the  trial  of  said  cause  in  the  City  of  Quincy, 
County  of  Plumas,  on  the  10th  and  11th  days  of  February, 
1915,  and  was  then  and  there  duly  called  a9  a  witness  in  said 
cause  and  testified  as  an  expert  witness  thereat  for  the  pur- 
pose of  testifying  to  the  result  of  said  experimental  tests 
above  referred  to,  and  his  said  testimony  then  and  there 
became  a  part  of  the  record  of  the  trial  and  proceedings  of 
said  action. 

"That  thereafter,  to  wit,  on  February  llj  1915,  the  peti- 
tioner herein  filed  and  presented  in  due  form  to  the  Board  of 
Supervisors  of  Plumas  County  his  bill,  daim  and  demand  for 
payment  of  his  services  rendered  as  referred  to  above  for  the 
making  of  said  experimental  test  recited  therein  and  above 
referred  to,  and  for  testifying  in  relation  as  set  forth  and 
referred  to  above  and  for  his  necessary  expenses  incurred  in 
attending  said  trial.  Said  bill,  demand  and  daim  were  filed 
in  due  form  with  the  Board  of  Supervisors  of  said  Plumas 
County  on  the  11th  day  of  February,  1915;  that  said  Board 
of  Supervisors  received  said  claim  and  demand,  fully  and 
duly  considered  the  same  and  duly  actec*  thereon  and  ap- 
proved the  same,  and  allowed  the  same,  and  ordered  the  said 
claim  be  duly  paid  to  the  petitioner  herein  and  that  the 
Auditor  of  said  Plumas  County  issue  his  warrant  forthwith 
for  the  payment  of  said  daim  from  the  general  fund  of  the 
Treasury  of  said  County ;  that  thereupon  said  bill  and  demand 
was  duly  audited  by  said  Auditor  of  said  County  of  Plumas, 
was  duly  allowed  and  issued  his  warrant  upon  the  said  Treas- 
urer of  said  County  of  Plumas  on  the  2nd  day  of  March,  1915, 
payable  to  the  petitioner  for  the  sum  of  Two  Hundred 
seventy-two  dollars  and  twenty  cents  ($272.20)  in  payment  of 
said  claim,  demand  and  bill,  and  said  warrant  provided  that 
said  payment  should  be  made  from  the  general  fund  of  the 
Treasury  of  said  County;  and  that  said  bill,  claim  and 
demand  was  in  the  form  and  as  set  forth  and  alleged  in  the 
first  amended  petition  herein  and  as  set  forth  and  appended 
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thereto  in  a  copy  thereof  and  marked  as  Exhibit  'A'  and  made 
a  part  of  said  first  amended  petition  herein. 

''That  immediately  subsequent  to  March  2, 1915,  and  prior 
to  the  filing  of  the  petition  herein  the  petitioner  dnly  pre- 
B^ted  said  claim  and  demand  as  allowed  and  as  set  forth 
above  and  in  the  form  alleged  herein  to  the  said  Treasurer  of 
said  Plumas  County  at  the  office  of  said  Treasurer  during  the 
business  hours  thereof  and  that  said  Treasurer  refused  to  pay 
the  same  and  still  continues  to  refuse  to  pay  the  same,  and 
offered  as  a  reason  for  said  refusal  that  the  item  in  said  claim 
designated  'February  10th,  11th,  one  and  one-half  days* 
service  as  witness  $150.00'  was  and  is  illegal  and  does  not 
and  did  not  constitute  a  legal  charge  against  the  said  County 
of  Plumas.  •  •  « 

"That  there  was  and  is  at  all  of  the  times  mentioned  in 
said  petition  sufBcient  money  in  the  hands  of  the  County 
Treasurer,  County  of  Plumas,  State  of  California,  in  the 
proper  fund  in  the  hand  of  said  Treasurer  with  which  to  pay 
said  demand/' 

No  objection  is  made  to  the  form  of  the  dainu  The  items 
were: 

"Date.  Items.  Amount. 

Jan.  19.  Examination  and  Experimental  tests  of 
Four  specimens  for  the  purpose  of 
determining  as  to  whether  the  same 
were  Human  Blood $100.00 

Feb.  10^11.  V/2  days'  service  as  witness  $150.00  and 
expenses  to  Quincy,  as  a  witness  and 
return,  $22.20 172.00 


$272.20" 
Indorsed  as  follows: 
"Expenditures  authorized  and  approved  by  me. 

"M.  C.  Kerb, 
"Dist.  Atty.'' 
''Examined.    A  lethal  charge. 

"M.  C.  Kerb, 

"Dist  Atty.'' 
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"Allowed  by  Board  of  Supervisors  March  2,  1915,  for 
$272.20,  payable  out  of  the  General  Fund. 

"Countersigned — H.  J.  Treleavbn, 

"Chairman  Board  of  Supervisors. 
"Attest:  P.  R.  Youno, 

"Clerk  of  Board  of  Supervisors. 

"Warrant  No.  577.  Allowed  March  2,  1915,  for  $272.20, 
payable  out  of  the  General  Fund. 

"P.  R.  Young, 
"County  Auditor.*' 

As  conclusions  of  law,  the  court  found  that  petitioner  is 
entitled  to  a  peremptory  writ  of  mandate  directed  to  E.  C. 
Kdsey,  treasurer  of  Plumas  County,  commanding  him  to  pay 
said  claim  to  petitioner  with  interest  at  seven  per  cent  per 
annum  from  March  2,  1915,  and  judgment  was  accordingly 
entered. 

The  appeal  is  from  said  judgment  on  the  judgment-roll 
alone. 

The  only  item  challenged  for  its  illegality  is  the  charge  of 
$150  for  per  diem  services  as  a  witness.  And  appellant  con- 
tends that  petitioner  was  entitled  only  to  the  usual  and 
ordinary  witness  fees.  (Pol.  Code,  sec.  4300g;  Pen.  Code, 
sec.  1329.) 

It  must  be  conceded  that  unless  the  district  attorney  was 
authorized  by  law  to  engage  the  services  of  petitioner  in  an 
expert  capacity  and  agree  to  compensate  him  for  his  services 
as  such,  the  contention  of  appellant  must  prevail.  If,  how- 
ever, the  district  attorney  had  such  authority  and  no  objec- 
tion to  the  claim  arising  out  of  the  exercise  of  that  authority 
is  made  other  than  want  of  authority,  it  was  the  duty  of  the 
treasurer  to  pay  the  claim  and  mandate  will  lie  to  compel  its 
performance. 

Section  4307  of  the  Political  Code  provides  as  follows :  "The 
following  are  county  charges :  .  .  .  2.  The  traveling  and  other 
personal  expenses  of  the  district  attorney,  incurred  in  crim- 
inal cases  arising  in  the  county,  .  .  .  and  all  other  expenses 
necessarily  incurred  by  him  in  the  detection  of  crime  and 
prosecution  of  criminal  cases,  and  in  civil  actions  and  pro- 
ceedings and  all  other  matters  in  which  the  county  is  inter- 
ested.*' (Same  as  sec.  228  of  the  County  Government  Act  of 
1897,  Stats.  1897,  p.  575.^ 
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The  board  of  supervisors  are  authorized,  ''To  examine,  set- 
tle, and  allow  all  accounts  legally  chargeable  against  the 
county,  except  salaries  of  officers,  and  such  demands  as  are 
authorized  by  law  to  be  allowed  by  some  other  person  or 
tribunal,  and  order  warrants  to  be  drawn  on  the  county  treas- 
urer therefor."  (Pol.  Code,  sec.  4041,  subd.  12.  Same  as 
subd.  11,  sec.  25,  County  Government  Act  of  1897,  supra.) 

These  sections  as  found  in  the  County  Oovemment  Act  were 
before  the  supreme  court  in  County  of  Yolo  v.  Joyce,  156  Cal. 
429,  [105  Pac.  125].  In  that  case  the  claim  was  for  the 
transcription  of  certain  testimony  to  be  used  in  the  prosecu- 
tion of  a  criminal  case  which  the  district  attorney  certified 
was  necessary  "in  the  prosecution  of  Dean  McGrew  and  was 
necessary  in  the  conduct  of  the  trial  of  said  McGrew."  It 
was  contended  in  that  case  that  the  transcription  could  only 
be  ordered  by  the  judge  under  section  274  of  the  Code  of 
Civil  Procedure.  But  the  court  held  that  the  power  was  not 
vested  exclusively  in  the  trial  court  and  that  the  authority 
could  be  exercised  by  the  district  attorney  under  the  act  cited. 
The  court  said:  "The  district  attorney  is  an  executive  officer 
charged  with  the  detection  of  crime  and  the  prosecution  of 
criminal  cases.  In  furtherance  of  the  proper  discharge  of 
his  duties  the  legislature  has,  under  the  section  of  the  County 
Government  Act,  enlarged  his  power  so  as  to  permit  him  to 
incur  expense  necessary  to  enforce  the  criminal  law.  His 
authority  to  do  so  for  that  purpose  is  not  made  subject  to 
the  control  or  supervision  of  any  court  or  judicial  officer,  but 
is  a  matter  for  the  consideration  of  the  board  of  supervisors 
alone  to  the  extent  of  determining  whether  the  expense  was 
necessarily  incurred  so  as  to  constitute  a  county  charge.  Of 
course,  the  right  of  a  district  attorney  to  incur  expense  is 
not  an  arbitrary  one.  All  that  the  section  of  the  County 
Government  Act  permits  is  to  give  to  the  district  attorney, 
in  the  first  instance,  the  discretion  to  determine  whether  it 
is  necessary  in  the  detection  of  crime,  or  the  prosecution  of  a 
criminal  case,  to  incur  an  expense  chargeable  against  the 
county.  Any  such  daim,  however,  must  be  presented  to  the 
board  of  supervisors  for  allowance,  and  that  body  reviews 
the  action  of  the  district  attorney  and  determines  whether  the 
expense  was  a  necessary  one  and  acts  accordingly.  And  as 
the  board  of  supervisors  is  vested  with  the  authority  to  deter- 
mine the  question  whether  the  expense  was  necessary  or  not, 
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and  is  the  tribunal  to  which  ia  committed  under  the  County 
Government  Act  the  jurisdiction  to  aupervise  the  action  of 
the  district  attorney  in  incurring  the  expense,  it§  determina- 
tion that  it  was  a  proper  and  necessary  expense  is  conclusive.'' 
(Colusa  County  v.  De  Jamatt,  55  Cal.  373,  375;  McFarland 
V.  McCowen,  98  Cal.  330,  [33  Pac.  113] ;  McBride  y,  Newlin, 
129  Cal.  36,  [61  Pac.  577] ;  County  of  Santa  Cruz  v.  McFher- 
son,  133  Cal,  282,  [65  Pac.  574] ;  County  of  Alameda  v.  Eber$, 
136  Cal.  132,  [68  Pac.  475].) 

We  regard  this  decision  as  conclusive  of  the  question  here. 
The  district  attorney  acted  under  express  authority  given  him 
by  the  statute,  and  the  board  of  supervisors  determined  that 
the  expense  was  necessary.  We  cannot  go  behind  the  finding 
of  the  supervisors  to  inquire  whether  they  decided  rightly  or 
wrongly.  We  have  nothing  before  us  but  the  record  of  oflSdal 
action  and  the  findings  of  the  court.  The  supervisors  might 
well  have  concluded  that  the  time  of  the  expert  given  as  a 
witness  was  as  valuable  to  him  as  the  time  given  to  his  ex- 
amination of  the  specimens,  and  as  to  this  latter  item  no 
objection  is  made.  The  examination  of  the  specimens  sub- 
mitted to  the  expert  and  his  conclusion  upon  such  examina- 
tion would  have  been  of  no  assistance  to  the  state  in  the  trial 
of  the  case  without  the  expert's  presence  at  the  trial. 

It  is  suggested  in  appellant's  reply  brief  that  the  complaint 
does  not  allege  that  an  agreement  was  made  by  the  district 
attorney  to  pay  the  petitioner  for  his  services  in  attending  as 
a  witness  at  the  trial.  There  is  no  direct  averment  of  such 
agreement,  but  the  claim  shows  on  its  face  that  the  expen- 
diture was  ** authorized  and  approved  by"  the  district  attor- 
ney. This  was  sufiicient  to  meet  the  objection,  for  the  claim 
was  made  part  of  the  complaint. 

We  do  not  think  that  the  general  law  fixing  the  fees  of  wit- 
nesses is  a  limitation  upon  tJie  power  given  the  district  attor- 
ney and  the  board  of  supervisors  by  the  statutes  above 
referred  to. 

The  judgment  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

SI  GftL  App.— 61 
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MEMORANDUM  CASE. 


[Grim.  No.  849.  Third  Appellate  Distriet.— September  8,  1916.] 
V  THE  PEOPLE,  Respondent,  v.  C.  H.  GISH,  Appellant. 
GknoNAL  JjLW. — ^Appeal  dismiflsed  and  record  stricken  from  the  filea. 

ATTEMPTED  APPEAL  from  a  judgment  of  the  Superior 
Court  of  Napa  County,  and  from  an  order  refusing  a  new 
trial.    Henry  C.  Oesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  S.  Bell,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
ty  Attomey-Qeneral,  for  Respondent 

BURNETT,  J.— The  record  in  the  above-entitled  cause  has 
been  filed  in  this  court.  It  contains,  however,  no  notice  of 
appeal  either  from  the  judgment  or  the  order  denying  the 
motion  for  a  new  trial.  Neither  has  there  been  any  appear- 
ance of  appellant  in  this  court.  We  may  say,  though,  that 
we  have  read  the  record,  and  there  appears  to  be  no  doubt 
of  defendant's  guilt  or  that  he  had  a  fair  trial. 

The  purported  appeal  is  dismissed,  and  the  record  stricken 
from  the  files. 

Chipman,  P.  J.^  and  Hart,  J.*  concurred 
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ABATEMENT.    See  Hniband  and  Wife,  1,  2. 
AOCOMPIiI<m    6m  Crimiiial  Law,  6-8. 

ACCOUNT  STATED. 

1.  ES8XNTIAL8  OF— Nxw  CoNT&AOT.— An  aecoont  stated  !•  a  writing 
which  exhibits  the  state  of  aeconnt  between  parties  and  the  balance 
owing  from  one  to  the  other;  and  when  assented  to,  either  expressly 
or  impliedlj,  it  becomes  a  new  contract.  (Fee  t.  McPhee  Company, 
295.) 

2.  AenoN  wotL  Beevioxs — Support  ov  Findinqsw— In  this  action  to  re- 

cover an  alleged  balance  dne  for  serrices  in  snperintending  the  con- 
struction of  certain  buildings  for  a  contracting  company,  it  is  held 
that  the  finding  that  the  document  upon  which  the  plaintiff  relied 
as  an  account  stated  constituted  such  an  account  is  supported  bj 
the  evidence.     (Id.) 

ft.  Opxnino  07  AooouNT— FeJlXJD  ob  Mistake^ — ^In  the  absence  of  al- 
legation and  proof  of  fraud  or  mistake  which  taints  the  entire  con- 
tract, the  court  will  not  open  and  unravel  it  as  if  no  accounting  had 
been  made,  but  the  settlement  will  be  binding  except  for  the  errors 
shown.     (Id.) 

4.  Eyidenox — Pboop  op  Oicissions  and  Ebbobs. — In  an  action  upon 
an  account  stated  it  is  proper  to  allow  evidence  of  omissions  and 
errors  therein  and  find  in  favor  of  plaintiff  in  accordance  with  the 
facts.    (Id.) 

6.  Interest — Allowance  pbom  Commencement  op  Action.  —  In  an 

action  on  an  account  stated,  interest  is  allowable  from  the  date  of 
the  commencement  of  the  action.     (Id.) 

0.  SUPXBINTENDENCT  OP  BUILDINGS  POB  COBPOBATION  —  PeBCENTAOE  OP 

Pbopits — Status  op  Pasties. — Contracts  between  a  corporation  en- 
gaged in  the  general  contracting  business  and  an  individual  who  is 
to  superintend  the  construction  of  certain  buildings  for  the  former 
for  a  percentage  of  the  "net  profits"  do  not  make  the  relationship 
of  the  parties  that  of  partners.     (Id.) 

7.  Construction  op  Teem  "Net  Pbopits" — ^Evidence. — ^Evidence  of 

similar  contracts  made  between  the  parties  is  admissible  to  assist  the 
court  in  interpreting  the  term  "net  profits."     (Id.) 

ADVERSE  POSSESSION. 

1.  OwNEBSHip  OP  Adjoining  Patented  Lands  —  Inclosubb  op  Both 

Hoii>iNas — Leasing  pob  Gbazing  Purposes— Insuppioisnt  Pboop 

(805) 
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OF  Title. — ^Where  two  brothers  owned  adjoining  quarter  sectioni  of 
patented  land  of  little  value,  and  neither  lived  nor  resided  upon 
the  land  covered  by  his  patent  for  any  long  period  after  obtaining 
it,  and  neither  had  lived  on  any  part  of  the  half  seetion  for  manj 
jearSy  the  fact  that  one  of  the  brothers  inclosed  both  holdings  with 
a  wire  fence,  and  leased  the  land  for  short  periods  for  grazing 
purposes  unknown  to  the  other  brother,  is  insufllcient  to  sustain  a 
elaim  to  the  whole  tract  bj  adverse  possession.  (Gallo  ▼.  GaUo, 
189.) 

2.  HosTn^B  Charaotee  of  Holding — Essential  Element. — In  order 
to  make  out  an  adverse  possession  sufficient  to  constitute  a  defense 
under  the  statute  of  limitations,  the  owner  must  be  notified  in  some 
waj  that  the  possession  is  hostile  to  his  claim.     (Id.) 

8.  Payment  of  Taxes — ^Redemption  from  Tax  Sales — ^Insitffigixnt 
Compliance  With  Statute. — ^The  payment  of  taxes  required  as  an 
element  of  adverse  possession  is  not  complied  with  by  the  redemp- 
tion of  the  land  from  tax  sales.     (Id.) 

4.  EJSOTMENT^— Findings— Lack  of  Inoonsistenct.— In  an  action  in 

ejectment,  wherein  the  plaintiff  alleges  seisin  or  right  of  possession 
in  itself  for  the  period  of  five  years  last  past,  and  also  alleges 
possession  on  the  part  of  the  defendants  at  the  time  of  the  com- 
mencement of  the  action,  and  the  answer  of  the  defendants  denies 
the  plaintiff's  possession  and  right  of  possession  for  the  period 
claimed,  and  alleges  that  the  defendants  have  been  in  the  adverse 
possession  of  the  premises  for  more  than  twelve  years,  there  is  no 
inconsistency  between  the  finding  of  the  plaintiff's  seisin  within  fire 
years  and  of  the  defendants'  adverse  possession  for  the  period  of 
twelve  years  prior  to  the  filing  of  the  complaint,  nor  is  the  latter 
finding  suficient  to  bar  the  plaintiff's  recovery  under  section  318 
of  the  Code  of  Civil  Procedure,  where  it  is  also  found  that  the 
defendants  had  not  paid  the  taxes  for  the  requisite  years.  (Peo- 
ple's Water  Company  v.  Boromeo,  270.) 

5.  Failuee  to  Pat  Taxes — Invalidity  of  Assessments — ^Burden  of 

Pboof. — ^Where  in  such  an  action  it  is  admitted  that  the  taxes  levied 
and  assessed  for  the  years  in  question  were  not  paid,  and  it  is  con- 
tended that  the  assessments  were  invalid,  the  burden  is  upon  the 
defendants  to  show  such  invalidity.     (Id.) 

6.  Computation  and  Entkt  of  Taxes  by  Auditor  —  Omission  not 
Fatal. — A  tax  assessment  is  not  invalid  by  reason  of  the  failure  of 
the  county  auditor  to  comply  with  section  3731  of  the  Political 
Code,  which  requires  him,  after  receiving  from  the  state  board  of 
equalization  a  statement  of  whatever  changes  have  been  ordered  by 
said  board  in  the  assessment-book  of  the  county,  and  after  making 
the  corresponding  changes,  if  any,  in  said  assessment-book,  to  then 
compute  and  enter  in  a  separate  money  column  in  the  assessment- 
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book  the  respectiTO  iuidb  to  be  paid  u  •  tax  on  the  property,  and 
se^rregate  and  place  in  their  proper  columns  of  the  book  the  respec- 
tive amonnts  due  in  installments,  as  such  work  is  no  part  of  the 
levy,  but  is  merelj  a  step  in  the  process  of  the  collection  of  taxes. 
(Id.) 

7.  QuiBTiNO  TiTLB  —  EviDXNos  —  BiTSDEN  OF  Pboof.  —  In  an  action  to 

quiet  title  to  real  property  in  which  the  defendants  claim  title  bj 
adverse  possession  and  also  under  a  purported  tax  sale,  where  the 
record  title  to  the  land  is  shown  to  be  in  the  plaintiff,  presumptively 
he  was  seised  of  the  possession  within  the  time  required  by  law, 
and  the  burden  is  upon  the  defendants  to  show  that  they  or  either 
of  them,  having  color  of  title  to  the  land,  had  held  and  possessed 
the  same  againat  the  plaintiff  for  the  full  statutory  period  of  five 
years  preceding  the  commencement  of  the  action.  (Gory  v.  Hotch- 
kiss,  443.) 

8.  Absence  of  Becobo  Title— Essentials  of  Adverse  Possession. — 

One  who  does  not  connect  himself  with  a  record  title  cannot  be  said 
to  have  had  possession  of  land  under  color  of  title,  and  therefore, 
in  order  to  establish  a  claim  of  adverse  possession,  it  is  incumbent 
upon  him  to  show  compliance  with  the  provisions  of  section  325  of 
the  Code  of  Civil  Procedure,  viz.,  (1)  that  the  land  had  been  pro- 
tected by  a  substantial  indosure;  or  (2)  that  it  had  been  cultivated 
and  improved  during  his  alleged  use  and  occupation  of  the  same,  and, 
failing  in  this,  his  claim  fails.     (Id.) 

9.  Claik  Under  Color  of  Title — ^Absence  of  Possession. — ^Where  it 

does  not  appear  that  one  claiming  land  under  a  tax  deed  at  any  time 
personally  or  otherwise  occupied  and  used  the  land,  or  that  he  did 
anything  with  reference  to  the  same  after  receiving  the  deed  save 
to  pay  the  taxes  thereon,  he  cannot  sustain  a  claim  of  adverse  pos- 
session.    (Id.) 

10.  Leasing  of  Land — Failure  to  Show  Exclusive  Use.— The  mere 

fact  that  one  of  the  defendants  assumed  the  ownership  of  the  land 
and  leased  the  same  to  another  may  be  some  evidence  that  it  was 
his  intent  to  claim  the  land,  but  where  he  fails  to  show  that  it  was 
occupied  by  his  lessee  for  the  statutory  period,  or  that  it  was  not 
used  by  plaintiff  or  other  persons  during  that  time,  his  mere  intent 
to  claim  the  land  is  insufficient  to  support  a  claim  of  title  by  adverse 
possession.     (Id.) 

11.  Joint  Claim  of  Adverse  Possession — Insuffioienot  of  Evidence. 

Where  it  is  alleged  in  the  cross-complaint  in  an  action  to  quiet  title 
to  land  that  the  title  was  conveyed  by  the  holder  of  a  tax  deed  to 
one  of  the  defendants  (who  the  evidence  does  not  show  ever  had  pos- 
session of  the  land),  for  the  benefit  of  himself  and  the  other  defend- 
ant (who  leased  the  land  for  grazing  purposes),  the  latter  cannot 


Digitized  by  VjOOQ IC 


808  AmDAviT  OP  Mebits. 

ADVEBSE  POSSESSION  (Continaed). 

be  said  to  bave  eonneeted  himself  with  the  purported  title  of  hie 
eodefendant,  there  being  no  evidence  that  he  was  acting  for  his 
eodefendant  or  for  hinuelf  and  the  latter  jointlj.    (Id.) 

AFFEDAyiT  OF  MEBITS.    See  Place  of  TriaL 

AGENCY.    See  Brokers;  Sale,  4,  ff. 

ALIBI.    See  Criminal  Law,  10,  28,  55. 

ANTENUPTIAL  AGBEEMENT.    See  Insnranee,  2-5. 
APPEAL. 

1.  Mandamus — Action  to  Coicpxl  Shxriit  to  Deliter  Psbsonal  Pbop- 

XBTT — EzsGunoN  NOT  Staibd. — An  order  of  the  superior  court  re- 
quiring a  sheriff  to  take  into  his  possession  and  deliver  to  the  peti- 
tioner certain  personal  property  and  documents  is  not  stayed  bj  the 
mere  fact  of  perfecting  an  appeal  from  the  judgment  therein,  under 
the  altematiye  method  of  appeal,  without  giving  the  stay  bond  pro- 
vided in  section  M3  of  the  Code  of  Civil  Procedure.  (Bailej  v. 
Superior  Court,  78.) 

2.  Duty  of  Shebiff  to  Comply  With  Obdeb^Ability  to  Comply— 

Pbopbbty  Hbld  by  Thibo  Pabty. — It  is  the  duty  of  a  sheriff  to 
comply  with  a  judgment  against  him  commanding  him  to  take  pos- 
session of  and  deliver  to  petitioner  certain  personal  property,  where 
the  judgment  has  not  been  reversed  or  set  aside  and  no  stay  bond 
given;  and  whether  the  defendant  can  comply  with  the  order  by 
reason  of  the  fact  that  the  property  is  in  the  possession  of  another 
can  only  be  determined  by  the  court  upon  the  showing  made  by  him 
in  response  to  a  citation  to  show  cause  why  he  should  not  be  punished 
for  contempt  for  failure  so  to  do.  (Id.) 
8.  Judgment  Against  Holdeb  of  Pbopeety— Stay  Bond  on  Appeal. 
The  fact  that  another  party  having  possession  of  the  property  in 
question  has  appealed  from  a  judgment  against  it  for  its  recovery 
and  given  a  stay  bond  on  appeal  is  not  a  matter  for  consideration 
in  the  proceedings  against  the  sheriff.     (Id.) 

4.  Motion  to  Dibmiss— Insufficient  Notice  of  Motion.— A  notice  of 
motion  to  dismiss  an  appeal  on  the  ground  that  the  appellant  bad 
failed  to  furnish  the  requisite  papers  is  insufficient  where  such 
notice  fails  to  point  out  and  designate  the  particular  papers  neces- 
sary to  the  consideration  of  the  appeal  which  are  claimed  to  have 
been  omitted  from  the  record.     (Garrett  v.  Garrett,  173.) 

6.  Genebal  Obdeb  Gbantino  New  Teual — Confligting  Evidence. — 
Where  the  evidence  is  conflicting  as  to  material  mattersy  an  order 
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gnmtiiig  a  new  trial  will  be  affirmed  on  appeal,  notwithstandiiig 
the  written  order  of  eonrt  eontains  a  statement  of  what  purports 
to  be  tho  reasons  inflneneing  the  eonrt  in  granting  the  motion, 
where  the  order  is  sneh  as  to  require  it  to  be  treated  as  a  general 
one,  the  eonrt  not  haying  expressly  limited  it  to  definite  grounds, 
and  the  grounds  of  motion  having  included  the  one  of  the  insuffi- 
eienej  of  the  eyidenee.    (Brode  t.  dark,  182.) 

0.  JUDQICXNT-BOLL — QbDXBS  NOT  INOOBPOIUTED  IH  BiLL  OF  EXCEP- 
TIONS— ^Bevixw  not  Pkbiotted. — ^Upon  an  appeal  taken  from  a 
judgment  in  an  action  to  quiet  title  upon  the  judgment-roll  without 
any  biU  of  exceptions  9t  statement  of  the  ease,  the  appellate  court 
ean  onlj  consider  such  papers  and  orders  as  are  declared  by  the 
code  to  constitute  a  part  of  the  judgment-roll,  notwithstanding 
included  in  the  transcript  there  are  certain  exhibits  and  orders 
upon  which  reliance  is  made  for  a  reversal  of  the  judgment.  (Brown 
▼.  Canty,  183.) 

7«  JuDOMXNT  IN  Favob  OF  Btatb— Pabtt  Aqobisvedw— The  state  of 
California  is  a  party  aggrieved  and  has  the  right  of  appeal  from 
a  judgment  in  its  favor  in  an  action  brought  against  it  to  condemn 
land,  notwithstanding  the  state  in  its  answer  denied  any  ownership 
in  the  land,  and  declared  that  the  United  States  was  the  owner 
thereof.  (Pacific  Power  Company  v.  State  of  Calif omia.  Mono 
County  Irrigation  Company  v.  State  of  California,  719.) 

8.  DiFAui/r  IN  Fujno  of  Bbief — Suffiohnot  of  Excuse.  —  An  ap- 
peal taken  l^  the  state  from  a  judgment  will  not  be  dismissed  for 
the  failure  of  the  appeUant  to  file  its  points  and  authorities  within 
the  prescribed  time,  where  it  is  made  to  appear  that  the  time  to  file 
its  briefs  was  inadvertently  allowed  to  expire  by  reason  of  mis- 
understandings between  representatives  of  the  attorney-general's 
office  and  the  deputy  attorney-general,  who  had  charge  of  the  litiga- 
tion, as  to  the  obtaining  of  an  extension  of  time  from  the  court. 
(Id.) 
See  Attachment,  6,  7;   Costs,   1-3;    Criminal  Law,   8,  16,  29; 

Divorce,  6,  7,  10,  11;  Eminent  Domain,  15;  Illegal  Contract; 

Injunction;  Justice's  Court,  1,  2,  6-8,  12-17* 

ASSAULT  AND  BATTEKT. 

1.  AssAui/F  AND  Unlawful  Ihpbisonment  —  Fobob  Used  by  Defend- 
ant—Question FOB  JuBT — ^Appsal. — In  an  action  for  damages  for 
an  assault  and  battery  and  for  an  unlawful  imprisonment  following 
an  altercation  concerning  the  ownership  of  a  ten-dollar  bill,  it  is  for 
the  jury  to  determine  from  the  evidence  whether  or  not  excessive 
and  unnecessary  force  was  used  upon  the  person  of  the  plaintiff,  and 
where  there  is  evidence  favorable  to  the  plaintiff  upon  such  issue, 
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ASSAULT  AND  BATTERY  (Continned). 

flie  verdict  of  the  juiy  if  conelusive  on  the  appellate  court    (Biifel 
T.  Letts,  426.) 

2.  Award  of  Damaoks— DisomnoN— Exgbssivs  Yeboioiv-Bevicw  on 
Appeal.— Ai  a  i^neral  role,  what  will  be  a  proper  and  reasonable 
compensation  for  the  damages  occasioned  bj  injuries  to  the  person 
is  a  question  committed  to  the  sound  discretion  of  the  jury.  In  con- 
sidering an  attack  upon  a  verdict  as  excessive  the  appellate  court 
must  treat  every  conflict  of  the  evidence  as  resolved  in  favor  of  the 
respondent,  and  must  give  him  the  benefit  of  every  inference  that 
can  reasonably  be  drawn  in  support  of  his  dainu     (Id.) 

8.  Abbsst  'Without  Lxoal  Justupigation" — ^Damages — ^Inbtkuction. 
An  instruction  defining  an  arrest,  and  then  stating  that  "for  a  pri- 
vate person  to  take  another  into  custody,  without  legal  justification, 
and  restrain  him  of  his  liberty  for  a  time  and  then  turn  him  loose 
without  taking  him  before  a  magistrate,  or  to  a  peace  offtcer,  is 
unlawful,  and  constitutes  a  trespass  upon  the  liberty  of  the  one  so 
restrained  for  which  he  may  be  compensated  in  damages,"  is  not 
prejudicial,  for  failure  to  adequately  explain  the  words  "without 
legal  justification,"  where  in  other  instructions,  to  which  no  objec- 
tion is  made,  the  court  gives  instructions  showing  the  circumstances 
under  which  an  arrest  or  imprisonment  is  legal  or  justifiable  and  also 
the  circumstances  under  which  an  arrest  or  imprisonment  is  not  legal 
or  justifiable.     (Id.) 

4.  EviDENCB— Yebdict  NOT  EzcESSivx. — In  an  action  to  recover  dam- 
ages for  injuries  received  from  an  assault  and  battery  and  from  an 
unlawful  imprisonment,  the  complaint  being  in  two  counts,  it  cannot 
be  said  that  a  verdict  in  the  sum  of  two  thousand  five  hundred  dollars 
is  excessive,  where  the  jury  is  instructed  that  only  actual  damages 
are  recoverable,  and  the  evidence  shows  that  the  plaintiff  was  an 
unmarried  woman  and  in  good  health  at  the  time  of  the  alleged  occur- 
rence, that  she  suffered  much  humiliation  and  distress  of  mind  at 
the  time  and  afterward,  caused  by  being  arrested  and  imprisoned  in 
a  caged  wagon  in  a  public  street  and  in  the  presence  of  her  neigh- 
bors, and  that  this  caused  great  nervous  excitement  and  shock,  which 
seriously  affected  her  health  for  a  considerable  time  after  the  occur- 
rence. (Id.) 
Bee  Criminal  Law,  10-15,  i 

ASSIGNMENT.    See  Pledge,  1,  8. 

ATTACHMENT. 

L  Defectivb  ArriDAViT  on  Undertaking  —  Amendment. —- An  under- 
taking on  attachment  to  which  is  attached  an  affidavit  of  justifica- 
tion of  sureties  which  by  inadvertence  fails  to  state  whether  the  sure- 
ties are  freeholders  or  householders  is  subject  to  amendment,  and 
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ATTACHMENT  (Continiied). 

when  amended  it  has  the  effect  of  validating  the  proceeding  from 
its  inception.     (Bone  t.  Trafton,  80.) 
2.  FnjNo  OF  Nkw  UMniBTAKiNo  —  FiBST  Attaohmxnt  not  Aban- 

DONXD — INTEBVXNINO  CHATTBL  MOBTGAOE— LAOK  OF  PBIOBITT. — The 

filing  of  a  new  affidavit  and  undertaking  on  attachment  and  the  pro- 
curing thereon  of  a  new  writ  of  attachment  to  correct  the  omission 
in  the  original  affidavit  accompanjing  the  undertaking  to  state 
whether  or  not  the  sureties  were  freeholders  or  householders^  does 
not  constitute  an  abandonment  of  the  original  or  first  attachment, 
so  as  to  permit  a  chattel  mortgage  executed  between  the  issuance  of 
the  two  writs  to  become  a  first  lien,  where  the  attached  property 
was  held  bj  the  sheriff  at  all  timet  under  the  first  attachment. 
(Id.) 

S.  BELEASB  —  SUBSBQUINT    BANKBXJPTOY    OF    DEFENDANT — ENTBT    OF 

Qualified  Judoment— Liabiutt  of  Subeties — ^Bioht  of  Plaintiff. 
Where  in  an  action  for  goods  sold  and  delivered  the  property  of 
the  defendant  is  attached  and  afterward  released  upon  the  giving  of 
an  undertaking  conditioned  that  if  the  plaintiff  should  recover  judg- 
ment the  sureticB  upon  demand  would  paj  the  amount  thereof,  the 
plaintiff  is  entitled,  where  the  defendant  bj  waj  of  supplemental 
answer  sets  up  his  adjudication  and  discharge  in  bankniptcj  since 
the  eommencement  of  the  action,  to  have  a  special  or  qualified  judg- 
ment entered  against  the  defendant  with  a  perpetual  staj  of  execu- 
tion, for  the  purpose  of  enforcing  the  liabilitj  of  the  sureties  on 
the  undertaking.     (Tormej  v.  Miller,  469.) 

4.  Pbocedubb — Motion  fob  Entbt  of  Qualified  Jthximent  at  Close 
OF  Tbial. — ^Under  such  circumstances,  it  is  proper  procedure  to  enter 
such  a  judgment  upon  motion  made  at  the  conclusion  of  the  trial  of 
the  issues  raised  by  the  original  pleadings  and  supplemental  answer. 
(Id.) 

5.  Pleading  —  Attachment  and  Release  —  Evidentiabt  Mattebs. — 
Under  such  circumstances  it  is  not  necessary  to  the  entry  of  the 
judgment  against  the  defendant,  for  the  special  purpose  of  fixing 
and  enforcing  the  liability  of  the  sureties  on  the  undertaking,  that 
the  plaintiff  should  plead  the  issuance  of  the  writ  of  attachment, 
its  levy,  the  giving  of  the  undertaking  for  the  release,  or  the  release 
of  the  property,  as  the  same  are  purely  evidentiary  matters.    (Id.) 

6.  Appeal  ibok  Judgment — Beview  of  Ebbobs  Ogoubbing  Dubing 
Tbial. — In  such  an  action  alleged  errors  in  excluding  proof  of  the 
issuance  of  the  writ  of  attachment  and  the  execution  of  the  under- 
taking are  reviewable  upon  appeal  taken  from  the  judgment,  where 
the  appeal  was  taken  after  the  abrogation  by  the  legislature  of  1915 
of  the  right  to  appeal  from  an  order  denying  a  new  trial  (Stati.  1915, 
p.  209}  •     (Id.) 
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7.  Obdb  BiLCAsma  Iatt— ISxbmpt  Pbopimt— <lbiffUor  op  Smowoi 

— Appbal. — Upon  «a  appeal  from  an  order  ^aeating  and  aettiiig 
aside  the  levy  of  an  attaehment,  tlie  appellate  eonrt  k  not  anthox» 
iied  to  review  the  eridence  and  make  a  different  finding,  where  the 
trial  eonrt  npon  evidence  definitelj  tending  to  aapport  the  defend- 
anf i  claim  determined  that  the  property  attached  wai  exempt  from 
attachment  nnder  enbdiTieion  4  of  aection  690  of  the  Code  of  CSWl 
Procedure.  (Derelopment  Building  Company  ▼.  Woodruff,  788.) 
B.  Umdebtaxino  worn  Bmlease — Bxtubn  of  Exboution  —  Condition 
PBBdDXNT  fo  AonoN^ — ^Tho  iasuance  and  return  of  an  ezeeutioa 
nniatiffled  in  whole  or  in  part  is  required  hy  the  proridons  of  aec- 
tion 552  of  the  Code  of  (HtU  Procedure  as  a  condition  precedent  to 
the  right  to  commence  an  action  upon  an  undertaking  given  pursuant 
to  section  555  of  such  code  for  the  release  of  attached  property. 
(Cortin  T.  Katschinski,  766.) 

9L  BaNKRUFTOT  of  JUDOHEMT   DDIOBa— BbTDBN   of  BUOUTlOy   HOT 

Excused  bt— Kahoital  Bamkkuftot  Aot^— The  issuance  and  return 
of  an  execution  unsatisfied  in  whole  or  in  part  as  a  condition  precedent 
to  the  maintenance  of  an  action  against  the  sureties  on  an  under- 
taking given  for  the  release  of  attached  property  is  not  excused  by 
the  subsequent  bankruptcy  of  the  judgment  debtors,  where  the  latter 
did  not  obtain  a  discharge  within  one  year  after  the  adjudication  of 
their  bankrupt^,  as  the  National  Bankruptcy  Act  contains  no  in- 
hibition against  the  issuance  and  levy  of  execution  after  the  lapse  of 
that  time.    (Id.) 

See  Parties. 
ATTORNEY  AT  LAW. 

1.  DlSBABinCMT  PbOOBKDIHO  —  YlOLATIOV  OF  CONFIDBMOI  OF  CUEIIT^- 

Bufficixnct  OF  EviDiNGB. — ^In  this  proceeding  for  the  disbarment 
of  an  attorn^  at  law  for  violating  his  oath  in  certain  transaetiona 
involving  the  property  of  a  client,  it  is  held  that  on  the  record  the 
court  was  justified  in  determining  that  the  accused  violated  such 
oath,  that  the  client  reposed  confidence  in  him,  and  that  he  abused 
such  confidence.    (Matter  of  Soale^  144.) 

a.  JUDOIOMT  OF   8U8FIN8I0N— TtlCB— OOMTINOXNT  XJVOV  PaTMIHT  OF 

Claim  of  Aoonan. — ^A  judgment  suspending  an  attorney  at  law  for 
one  year  "and  thereafter  until  the  daim  of  the  accuser  is  fully  paid,** 
is  warranted,  if  the  amount  is  ascertained,  but  is  too  uncertain  to  be 
enforced,  except  as  to  the  stated  period  of  one  year,  where  the  cor- 
porate stock  wrongfully  purchased  by  the  attorney  with  the  mon^ 
of  his  client  is  not  shown  to  be  wholly  worthless,  and  the  amount 
lost  thereby  is  not  determined.     (Id.) 

8.  Suspension  of  Attoenxt  fob  UNLiMim>  Pbuod.-— In  a  disbarment 

proceeding  an  attorney  may  be  suspended  for  a  period  not  neccMarify 
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ATTOBNBY  AT  LAW  (Continued). 

limited  u  a  fixed  and  determinate  period  of  time,  but  for  an  uncertain 
time,  subjeet  to  the  right  of  the  aeensed  to  relieve  himself  therefrom 
bj  making  restitution  of  a  stated  amount  of  money  which  he  had 
improperly  obtained  bj  means  of  his  misconduct*     (Id.) 

See  Gonsenration  Commissioiii  1. 
BAIL.    Bee  Criminal  Law,  8,  4. 

BANE. 

1.  Bankino  Act  — Sale  of  F^pertt — Liability  foe  Taxbs  — Oon- 
8TBU0TI0N  OF  Obdbb  Authobizino  Sale.  —  An  action  cannot  be 
maintained  against  the  superintendent  of  banks  to  recover  of  him, 
as  the  grantor  of  certain  real  property  belonging  to  an  insolvent 
banking  eorporation,  the  amount  of  the  taxes  which  the  grantee  was 
required  to  pay  to  protect  the  property  from  sale  on  account  of 
delinqueneyi  notwithstanding  such  taxes  were  a  lien  on  the  property 
but  not  due  at  the  time  of  the  conveyance,  where  such  conveyance 
was  made  pursuant  to  an  order  of  court  directing  such  oiBcial  to 
make  a  conveyance  of  only  such  right,  title,  and  interest  as  the 
insolvent  had  in  the  property,  and  neither  the  order,  nor  the  deed, 
made  any  reference  to  taxes.  (National  Bank  of  Bakerafield  t. 
Williams,  705.) 

2.  Dkkd— Use  of  Tebm  "Grant"— Covenant  Against  Taxes— When 

NOT  Implied. — ^While  the  use  of  the  word  "grant"  in  a  conveyance 
implies  a  covenant  against  encumbrances  made  or  suffered  by  the 
grantor,  and  while  taxes  which  were  at  the  date  of  the  grant  a  lien 
upon  the  property  conveyed  are  embraced  therein,  nevertheless  the 
covenant  implied  from  the  use  of  the  term  "grant"  must  be  deemed 
limited  by  the  subject  matter  of  the  conveyance.     (Id.) 

8.  Sale  Under  Order  of  Court  —  Judicial  Sale  —  Appucabilitt  of 
Doctrine  of  Caveat  Emptor. — A  sale  made  by  the  superintendent 
of  banks  under  an  order  of  court  in  accordance  with  'the  provisions 
of  the  Banking  Act  is  a  judicial  sale,  to  which  the  doctrine  of  caveat 
emptor  applies.     (Id.) 

4.  Confirmation  of  Sale — ^Nonessential  Element. — A  confirmation 
of  such  a  sale  is  not  required,  as  the  order  authorizing  the  sale  is 
sufficient  confirmation.     (Id.) 

See  Joint  Owners;  Parties. 

BANKBUPTCY.    See  Attachment,  8,  9;  Illegal  Contraet,  e. 

BOABD  OF  CONTBOL.    See  Conservation  Commission,  2-5;   Public 
OfBlcers,  1-4. 
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1.  BxAL  Estate  Brokers — Oral  Agreement  to  Seurx  Comkissionb — 
Statute  of  Frauds  —  Section  1624,  Subdivision  6,  Civil  Code.— 
The  proYiflion  of  subdivision  6  of  section  1624  of  the  Civil  Code 
was  only  designed  to  protect  owners  of  real  estate  against  unfounded 
claims  of  brokers,  and  does  not  extend  to  agreements  between 
brokers  to  co-operate  in  making  sales  for  a  share  of  the  commissions. 
(Sellers  v.  Solwaj  Land  Company,  259.) 

S.  Contract  Between  Real  Estate  Brokers  —  Agreement  to  Pat 
SPECino  Compensation — Authority  to  Ezeoutb  Contract — ^Wbit- 
mo  Essential. — A  contract  made  bj  the  manager  of  the  land  and 
loan  department  of  a  real  estate  partnership  agreeing  to  paj  a 
second  broker  a  specific  amount  of  monej  for  the  procuring  of  a 
purchaser  for  land  for  the  sale  of  which  the  copartnership  were  the 
agents,  is  void,  where  the  authority  of  the  person  signing  the  eon- 
tract  on  behalf  of  the  partnership  is  not  in  writing.     (Id.) 

8.  Action  on  Contract— Plea  of  Statute  of  Frauds — Knowledge 
of  Bendition  of  Services — ^Lack  of  Estoppel. — ^In  an  action  to 
recover  upon  such  a  contract  the  copartnership  is  not  estopped  from 
setting  up  the  statute  of  frauds,  by  reason  of  the  fact  that  it  know- 
ingly held  the  signer  of  the  contract  out  to  the  world  as  having  the 
authority  he  assumed,  and  of  its  knowledge  that  such  employee  was 
dealing  with  the  plaintiff,  and  had  performed  services  under  the 
invalid  conttact,  where  it  also  appears  that  the  sale  was  made  with- 
out knowledge  that  the  plaintiff  was  interested  other  than  by  a 
verbal  notification  made  some  time  previously  that  he  was  endeavor- 
ing to  sell  the  land  to  the  purchasers.     (Id.) 

4.  Beal  Estate  Broken— Exchange  of  Properties— Failure  of  Con- 
summation— Commissions  not  Earned. — ^Under  the  terms  of  a  con- 
tract for  an  exchange  of  properties,  wherein  each  party  agreed  to 
convey  title  free  of  encumbrances  and  to  pay  the  broker  who  pro- 
cured the  contract  to  be  executed  a  commission,  the  commission  is 
not  earned  where  the  exchange  was  not  consummated  by  reason  of 
the  inability  of  one  of  the  parties  to  convey  title  to  a  portion  of  his 
property,  and  the  subsequent  mutual  abandonment  of  the  contract. 
(Jennings  v.  Jordan,  335.) 

5,  Broker's  Commissions — Procuring  Lessees  for  Beal  Propertt — 

Pleading — Sufficiency  of  Complaint. — In  an  action  to  recover 
commissions  alleged  to  have  been  earned  by  procuring  a  lessee  for 
real  property,  the  complaint  states  a  cause  of  action,  where  it  ia 
alleged  that  the  defendant  made  and  delivered  to  the  plaintiff  an 
instrument  in  writing  by  the  terms  of  which  the  defendant  agri»ed 
to  pay  plaintiff  a  commission  if  he  procured  a  lease  upon  the  terms 
specified  in  the  writing,  or  other  terms  acceptable  to  the  defendant, 
and  that  plaintiff  did  procure  persona  and  produced  them  to  defend- 
ant who  were  ready,  able,  and  willing  to  enter  into  a  lease  upon 
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terms  which  hj  the  written  acknowled^ent  of  defendant  were  ac- 
eeptable,  but  that  defendant  thereafter  refused,  and  continues  to 
refuse,  to  enter  into  anj  lease  with  such  proposed  lessees  and  dis- 
claimed and  repudiated  anj  liabilitj  to  plaintiff  for  commissions. 
(Merwin  v.  Shafneri  374.) 

6.  Commissions — ^When  Easned.— Where  the  agreement  to  paj  com- 

missions upon  the  sale  or  leasing  of  real  estate  is  in  writing,  the 
agent,  as  a  condition  to  the  earning  of  his  commissions,  need  onlj 
produce  to  his  principal  persons  who  are  ready,  abU,  and  willing 
to  contract  according  to  the  terms  proposed  or  acceptable  to  such 
principaL     (Id.) 

7.  OnxB  TO  Lkask— Tims  of  Commencement. — ^An  offer  in  writing 
to  lease  real  property  is  not  invalid  by  reason  of  the  failure  to 
specify  any  time  for  the  commencement  of  the  lease,  as  it  is 
implied  that  the  term  will  commence  upon  the  making  thereof. 
(Id.) 

8.  Bepudiation  of  Liabilitt  to  Pat  Commission — ^Bioht  of  Agent.— 
Where  a  writing  authorizing  the  procuring  of  a  lessee  for  real 
property  provides  for  the  time  of  the  payment  of  the  commission 
^along  during  the  first  year,"  and  the  liability  to  pay  the  commission 
is  repudiated  after  the  rendition  of  all  of  the  consideration  re- 
quired of  the  agent,  he  may  sue  to  recover  the  amount  of  such 
commission.     (Id.) 

9.  Broker's  Commissions — Finding  of  Purchaser — Conflict  of  Evi- 

DENOB — Appeal. — In  an  action  brought  to  recover  a  sum  of  money 
alleged  to  be  due  as  the  commission  of  a  real  estate  agent  in.  secur- 
ing a  purchaser  for  the  property  of  the  defendant  pursuant  to  a 
written  contract  of  authorization  and  also  an  alleged  oral  agree- 
ment as  to  the  amount  of  the  commission  to  be  received  in  the 
event  of  a  sale,  where  it  is  found  on  conflicting  evidence  that  the 
plaintiff  procured  a  purchaser,  the  finding  will  not  be  disturbed 
on  appeal.     (Daniel  v.  Calkins,  514.) 

10.  Amount  of  Compensation — Evidence— Parol  Aobeement. — In  an 
action  to  recover  a  broker's  commission  in  securing  a  purchaser  of 
real  property  pursuant  to  the  terms  of  a  written  authorization  of 
sale  which  designated  the  "net"  amount  which  the  owner  was  to 
receive  upon  the  sale  and  which  provided  that  "no  percentage  as  a 
commission"  was  to  be  paid  to  the  broker,  it  is  not  error  to  permit 
the  plaintiff  to  introduce  evidence  of  an  oral  agreement  that  he 
was  to  receive  as  compensation  for  his  services  all  over  the  net 
sum  stated  in  the  writing  as  the  purchase  price  of  the  property. 
(Id.) 

XI.  Commissions — When  Earned.— Under  the  terms  of  such  a  written 
authorization,  the  broker  is  entitled  to  his  compensation  when  he 
produces  a  purchaser  who  is  ready,  able,  and  willing  to  buy  the 
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propertj  for  anj  soiii  np  to  or  in  axeeas  of  the  not  amoimt  fpaei* 
fled  in  the  writing.     (Id.) 

See  Illegal  Oontraet. 
BUILDING  CONTBACT. 

1.  iNSTALLiLTIOM  OF  ELEVATOR  PUUfT  —  UlTSATISrACTOBT  CONTBOLLINa 

Devioes— Unwabsaktsd  Bemoval  of  Entire  Plant  bt  Owner.— 
Under  the  terma  of  r  contract  for  the  constniction  and  installa- 
tion of  an  elevntor  plant  and  aerrice  in  a  building,  the  owner  ia 
not  justified  in  removing  the  machines  installed  nnder  the  contract 
on  the  ground  that  the  controlling  devicea  famished  for  the  ele?m- 
tors  were  unsatisfactory,  and  in  installing  a  particular  type  of  con- 
trollers, which  could  not  be  purchased  without  also  purchasing  the 
machine  itself,  where  the  construction  of  the  plant  was  in  every 
other  way  satisfactory  to  the  owner,  and  it  is  shown  that  other  eon- 
trolling  devices  were  obtainable  in  the  open  market  which  could  be 
used  with  the  installed  machinea  and  purchased  independent  of  the 
machines  themselves.    (Bryan  Bleimtor  Company  t.  Law,  20i.) 

2.  Satisfaotort  Perfcmucanoi  of  Contraot — What  Oonstitutes. — 

Where  R  contract  requirea  work  to  be  done  to  the  satisfaction  of 
the  person  contracting  therefor,  only  such  performance  is  required 
aa  is  satisfactory^  to  the  mind  of  r  reasonable  person.    (Id.) 

3.  Installation  of  EIavator  Plant— Purohase  of  Ou>  Maohinert — 

LiABiUTT  for  Loss.— Under  the  terms  of  a  contract  for  the  eon* 
atruction  and  installation  of  an  elevator  plant  and  service,  which 
provided,  among  other  things,  that  the  owner  of  the  building  agreed 
to  sell  for  the  sum  of  one  dollar  in  hand  paid  to  the  contractor 
an  old  elevator  machinery,  the  contractor  must  sustain  the  lose 
thereof,  where  it  removed  the  machinery  to  ita  ahopa,  and  it  waa 
there  destroyed  by  fire,  notwithstanding  the  contractor  made  a  re- 
duction in  ita  bid  in  the  contract  of  a  certain  sum  on  account  of 
such  old  machinery,  which  was  to  be  reinstalled  and  used  as  a  freight 
elevator  in  the  building  in  question.  (Bryan  Elevator  Oompany  t. 
Law,  216.) 

4.  Abandonhent  bt  Oontraotor  —  Amount  Afpucabui  to  Lbns — 

BuLE  Prior  to  Bevisort  Act  of  1911. — ^Under  the  mechanic's  lien 
statutes  as  they  existed  prior  to  the  Bevisory  Act  of  1911  (Stats. 
1911,  p.  1313),  where  a  valid  building  contract  was  executed  and 
filed  and  the  work  thereunder  abandoned  by  the  contractor  before 
completion,  the  amount  of  the  contract  price  applicable  to  the  liens 
of  other  persons  than  the  contractor  was  to  be  determined  in  accord- 
ance with  section  1200  of  the  Code  of  Civil  Procedure,  and  in  deter- 
mining such  amount  allowance  waa  required  td  be  made  for  the  cost 
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of  eompleting  the  building.  (Flaeiile  Hanofaetniiag  Oompaaj  t. 
Peny,  274.) 

6.  DlTUTIOlTS    nOM    PLAJTB  —  Al>DED    GbSV   OF    BUILDIMO  — BlOBT   07 

00NTK40TOK— Yauditt  OF  OoNTEAOT. — ^A  building  eontraet  is  not 
rendered  void  hj  reason  of  alteration!  in  the  plans  adding  mate- 
riallj  to  the  cost  of  the  bnOding,  where  the  eontraet  mm  recorded 
And  eipresdy  provided  that  should  the  owner  at  anj  time  during 
the  progress  of  the  building  request  anj  alterations,  deviations, 
additions,  or  omissions  from  said  contract,  specifications,  or  plans, 
he  should  be  at  liberty  to  do  so,  and  the  same  should  in  no  waj 
affect  or  make  void  the  contract,  but  would  be  added  to  or  deducted 
from  the  amount  of  said  contract  price,  as  the  ease  might  be,  b j  a 
fair  and  reasonable  valuation.     (Id.) 

0.  NonoB  OF  N0NRX8P0N8IBILITT  —  Whin  NOT  BsQumsD. — An  owuor 

of  a  bunding  is  not  required  to  give  notice  of  nonresponsibilitj,  as 
provided  bj  section  1192  of  the  Code  of  Civil  Procedure,  in  a  case 
where  there  is  a  imlid  recorded  contract  made  on  her  behalf  and 
with  her  knowledge  and  c<msent,  as  the  contract  is  the  measure  of 
her  Uabilily.     (Id.) 

7.  Plumbing — ^Abakdonmxmt  bt  Owkbb—Bemkdt.— Where  a  eontraet 

to  furnish  and  install  the  plumbing  in  a  building  is  abandoned  by 
the  owner  before  completion,  the  contractor  is  entitled  to  recover 
the  reasonable  va^ue  of  the  materials  furnished  and  the  work  per^ 
formed.    (Haub  t.  Coustotte,  424.) 

See  Mechanics'  liens. 
BUBGLABT.    See  Criminal  Law,  16-2d« 
COMMUNITY  PBOPEBTY.    See  Divorce,  1-4. 

CONSEBVATION  COMMISSION. 

1.  State  Conbxbvation  Oommibsiok-^Compiiatiok  of  Laws— Employ- 

MINT  OF   AtTOBNXT  AT  LaW — ^ASBENT  OF   AtTOBNKT-OKNERAL   NOT 

Bequibid. — The  State  (^nservation  Commission,  under  the  provi- 
sions of  the  act  creating  such  commission  (Stats.  1911,  p.  822),  is 
not  required  to  procure  the  assent  of  the  attorney-general  as  pro- 
vided by  section  472  of  the  Political  Code,  as  a  condition  to  its  em- 
ployment of  an  attorney  at  law  to  compile  the  laws  of  th«  different 
nations,  the  federal  government  and  the  states  of  the  Union  affect- 
ing conservation,  for  the  use  of  such  commission,  as  such  servieei 
are  in  the  main  clerical  in  character  and  possible  of  performance  by 
other  than  a  licensed  attorney  at  law.  (U'Ben  t.  State  Board  of 
Control,  6.) 

SI  CftU  App.— 53 
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CJONSEBVATION  COMMISSION  (Contlxmod). 
2.  Claim  fob  Salabt — Mandamus  to  Audit  Demand  —  Form  and 
Manner  of  Presentation. — In  a  proceeding  in  mandamMs  to  com- 
pel the  State  Board  of  Control  to  audit  and  allow  the  claim  of 
such  attorney  for  his  salarj  for  a  certain  month,  it  cannot  be  urged 
in  defense  that  the  claim  therefor  was  not  presented  in  the  form 
and  manner  provided  bj  law,  where  the  same  was  presented  in  the 
same  form  and  manner  in  which  the  salary  claims  for  previous 
months  had  been  presented  under  the  rules  of  the  board  and  upon 
which  it  had  acted  approvingly.     (Id.) 

8.  Employees  of  Commission  —  Approval  of  Salary  Claims — 
Powers  of  State  Board  of  Control. — ^Under  the  act  creating  the 
State  Conservation  Commission  and  authorizing  it  to  employ  for 
the  purposes  for  which  the  commission  was  created  such  expert, 
technical,  professional,  and  clerical  assistants  "upon  such  terms  as 
it  may  deem  proper,''  and  setting  apart  a  specific  fund  for  the 
payment  of  such  obligations  as  the  commission  might  thus  create* 
the  approval  of  a  claim  for  such  services  by  the  commission  is 
final,  and  the  functions  of  the  State  Board  of  Control  relative 
thereto  are  merely  those  of  an  auditing  body,  with  no  discretion 
or  control  over  the  amount  for  which  the  claim  should  be  allowed. 
(Id.) 

4.  Auditinq  of  Claims  —  Mandamus.— Where  one  oiBcial  board  or 

body  is  given  authority  by  statute  to  create  an  obligation  against 
a  specific  fund  in  the  statd  treasury,  and  another  oiBcial  board  or 
body  is  intrusted  with  the  powers  of  an  auditor  in  respect  to 
claims  generally  against  the  state,  the  powers  and  duties  of  the 
latter  in  respect  to  such  claims  may  be  controlled  by  the  courts 
and  compelled  by  writs  of  mandate.     (Id.) 

5.  Auditing  of  Claim  for  Services  for  Commission — ^Mandamus — 

Consent  of  State  not  Bequired. — The  principle  that  the  state 
cannot  be  sued  without  its  consent  has  no  application  to  a  proceed- 
ing in  mandamus  to  compel  the  State  Board  of  Control  to  audit 
a  claim  for  services  rendered  to  the  State  Conservation  Commission. 
(Id.) 

CONSIDEBATION.    See  Corporation,  10. 

OONSTITUTIONAIi  LAW.    See  Criminal  Law,  89;  Fish  and  Game; 
Justice's  Conrti  Z,  4;  Office  and  Officers,  5-7. 

CONTRACT. 

1.  Truth  of  Bepresentations — ^Relunce  upon. — A  contracting  party 

is  entitled  to  rely  on  the  express  statement  of  an  existing  fact,  the 

truth  of  which  is  known  to  the  opposite  party  and  unknown  to  him, 

as  the  basis  of  a  mutual  agreement,  and  he  is  under  no  obligation 
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to  inTestagate  and  ▼erify  the  statements  to  the  truth  of  which  the 
other  party  to  the  eontract,  with  full  means  of  knowledge,  has  de- 
liberately pledged  his  faith.     (Oleason  y.  Proud,  123.) 

2.  EXOHANGX  OF  RlAL  PBOPEBTT  FOB  BONDS — ^VALUIS  OF  BONDS— LACK 

OF  MiSBXPBESBNTATiON  AS  TO  VALUE. — Such  prindples,  however,  are 
inapplicable  to  an  action  to  rescind  a  contract  of  exchange  of  real 
property  for  bonds  of  a  corporation,  on  the  ground  of  misrepresenta- 
tion as  to  the  value  of  the  bonds,  where  the  agent  of  the  defendant 
furnished  the  plaintiff  with  all  the  information  that  his  principal  and 
himself  had  concerning  the  value  of  the  bonds,  which  consisted  of 
letters  written  by  third  parties,  and  requested  the  plaintiff  to  in- 
vestigate the  writers  of  the  letters.     (Id.) 

8.  AcnON  FOB  PXBSONAL  SeBVICXS — AMOUNT  OF  OOICPBNSATION— PAY- 
MENT OF  EzTBA  Salabt  Out  OF  Sbgbet  Fund — ^Evidence — Suppobt 
OF  Findings. — In  an  action  to  recover  an  alleged  balance  due  on 
account  of  salary  as  chief  clerk  and  accountant  of  a  general  mer- 
chandise business,  the  amount  of  such  salary  entered  on  the  books 
of  the  company  and  the  receipted  card  in  full  for  salary  is  not  con- 
duBive  evidence  of  the  amount  of  the  plaintiff's  compensation,  where 
it  is  made  to  api>ear  from  the  evidence  that  the  plaintiff  had  for 
several  years  been  paid  an  additional  amount  out  of  a  "secret 
fund,''  and  that  such  fund  was  a  recognized  part  of  the  machinery 
of  the  company  kept  for  pajring  extra  salaries  to  good  employees. 
(Breslauer  v.  MeCormick-Saeltzer  Company,  284.) 

4.  Liquidated  Damages — ^Pleading — Insuffigienot  of  Complaint — 

SuBSTANTUL  Bkeaoh  NOT  SHOWN. — In  an  action  to  recover  the 
sum  of  money  fixed  as  liquidated  damages  for  the  breach  of  the 
terms  of  a  contract  guaranteeing  that  in  consideration  of  a  loan  of 
a  sum  of  money  to  a  person  to  permit  him  to  become  a  member  of 
a  retail  liquor  partnership,  the  partners  would,  during  the  entire 
period  of  the  leasehold  of  the  premises  wherein  such  business  was 
being  conducted,  purchase  of  the  lenders  "all  steam  and  lager  beer 
and  liquors  of  every  kind  and  character  and  all  incidentals  pertain- 
ing to  the  retail  liquor  business,"  the  complaint  fails  to  state  a  cause 
of  action,  where  it  is  only  alleged  that  on  or  about  a  stated  date 
the  defendants,  contrary  to  the  terms  of  said  agreement  and  in  vio- 
lation of  their  obligation  thereof,  neglected  and  refused  to  purchase 
all  lager  beer  of  the  plaintiffs  as  provided  in  the  contract.  (Yath 
▼.  HaUett,  290.) 

5.  Construction  of  Wagon  Road — Joint  and  Several  Liability  of 
SiGNEBS. — A  contract  for  the  construction  of  a  wagon  road  which 
recites  that  ''the  parties  of  the  first  part"  (not  named  but  described 
as  ''settlers"  of  a  certain  school  district)  agree  to  pay  a  named 
person,  described  as  party  of  the  second  part,  a  certain  sum  per 
rod  for  the  building  of  the  road,  creates  a  joint  and  several  liability. 
(Shelton  v.  Michael,  328.) 
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C  OONBinONAL  ExSOUnON  OF  CONTBAOr— SlONATUU  OF  Cbbtain  Nuic- 
BB   OF    PEB80N8  —  IMSUFFIOIINOT   OF   DlFXNSX. — In    an    EOtion    tO 

reeover  the  balanee  due  on  sudi  a  eontxaet,  where  it  is  set  np  ai  an 
affinnative  defense  that  it  was  agreed  that  the  eontraet  was  not  to 
be  considered  executed  until  at  least  a  certain  number  of  settlers  had 
signed  it,  it  is  not  error  to  refuse  to  instruct  the  jury  that  their 
Tordict  should  be  in  fayor  of  the  "defendantSi**  if  they  found  that 
I  the  writing  was  so  executod,  in  the  absence  of  anj  such  limitation 
contained  in  the  contract,  or  of  any  eyidence  except  that  of  one  of 
the  eight  signers  that  such  was  the  understanding  of  the  parties. 
(H.) 

7.  C0NTE4CT   FOE    FiLLINO    IN    LAND  —  BlOOyiBT   OF    BALANOI   DuK— 

PLEADiNe — UNWABaANTXD  YiBOiOT.— In  an  action  by  a  dredging 
company  to  recover  the  balance  due  for  material  furnished  and  work 
performed  under  a  contract  for  the  filling  in  of  a  tract  of  land 
owned  by  a  railroad  company,  the  jury  is  not  warranted  in  allow- 
ing the  plaintiff  in  addition  to  the  number  of  cubic  yards  found  to 
have  been  deposited  multiplied  by  the  contract  price  per  cubic  yard, 
an  amount  based  upon  evidence  that  the  hardest  part  of  the  work 
had  been  done  when  the  plaintiff  discontinued  the  work,  in  the 
absence  of  any  averment  in  the  complaint  authorising  such  addi- 
tional allowance.  (Bichmond  Dredging  Company  t.  Atchison,  To- 
peka  A  Santa  Fe  Bailway  Company,  899.) 

8.  Natubb  of  Wobx— Mkohanics'  Lun  Law  Inapfuoabu^— The  fill- 

ing in  of  a  part  of  a  tract  of  land  of  fifty  or  more  acres  belongs 
ing  to  a  railroad  company,  having  for  its  principal  object  the 
location  and  opening  of  an  avenue  across  the  land  and  to  provide 
a  roadbed  to  which  the  line  of  another  railway  company  might  some- 
time be  removed  from  its  present  location  between  the  company's 
tracks  and  the  proposed  avenue,  is  not  within  the  provisions  of 
section  1183  of  the  Code  of  Civil  Procedure  which  gives  a  lien 
to  "all  persons  •  .  .  performing  labor  upon,  or  furnishing  materials 
to  be  used  in  the  construction,  alteration,  addition  to,  or  repair, 
either  in  whole  or  in  part,  of  any  building  .  •  •  ,  railroad,  wagon- 
road  or  other  structure,''  ote.    (Id.) 

9.  NXTMBEE    OF   CTJBIO    YABDS    DEPOSITBD  —  AOOBPTANOB    OF    MONTHLY 

YouCHDS. — Monthly  vouchers  made  out  by  the  defendant  showing 
the  estimated  amount  due  for  work  done  during  the  previous  month 
and,  as  provided  by  the  contract,  the  installment  of  seventy-five 
per  cent  due  and  twenty-five  per  cent  retained,  are  not  to  be  re- 
garded as  accounts  stated,  as  to  the  number  of  cubic  yards  actually 
deposited,  in  the  absence  of  any  evidence  other  than  a  receipt  signed 
by  the  plaintiff  at  the  bottom  of  each  voucher  for  the  amount 
thereof.  (Id.) 
10.  DiLAT  IN  Payment — Accteptancb  of  Money  on  Ovccdux  Votvii- 
Eis  —  Laox   of  Estofpil. —  The   acceptance    of   money   on    such 
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Toneben  at  dates  later  than  prorided  in  the  eoBtmety  withovt  pxo- 
teet,  does  not  estop  the  plaintiff  from  denying  that  payment  for 
a  snbsequent  month  was  not  tendered  in  time,  where  the  defendant 
was  notified  that  prompt  payment  most  be  made  la  the  fotnre. 
(H.) 

IL  Pleading— DAicAeia—FAiLnBS  «o  liiiNTAiir  Lkteto  -PAiLima  10 

OONSTaUOT  IN  TUOB— SKPiJULTl  OOUNTB— LlOK  Of  FUJTJDIOB.— Li 

sneh  an  aetion  the  setting  up  as  separate  eauses  of  aetion  alleged 
damages  for  failure  to  maintain  the  lerees  neeessaiy  to  impound 
the  material  depositedi  and  for  the  failure  to  have  the  levees  in 
readiness  at  the  time  promised,  is  not  prejudieial,  where  there  wsa 
efidenee  suffieient  to  support  the  T«rdiet  on  both  eounts.  (Id.) 
18.  EviDKNOB — Lbttxbs  —  Lack  of  Pbeuminabt  Pboof  of  Authin- 
TiciTT— iNsuFricixNT  Groxtnd  OF  BxYsasALi— In  sueh  aetion,  the 
admission  in  evidenee  of  certain  letters  purporting  to  have  bett 
written  by  defendant's  engineer  in  charge  of  the  work,  which  to 
some  extent  conceded  the  defendant's  default  in  failing  to  construct 
the  levees  to  impound  the  material,  and  which  were  received  by  the 
president  of  the  plaintiff  company  through  the  mail,  without  pre- 
liminary proof  of  their  authenticity,  is  error,  but  not  so  prejudicial 
as  to  justify  a  reversal,  where  the  genuineness  of  the  letters  was 
not  challenged,  and  the  writer  and  the  recipient  were  both  present 
in  court,  and  the  latter  testified  that  he  received  the  letters  from 
the  former  through  the  maJL     (Id.) 

See  Account  Stated;  Building  Oontract;  Employer  and  Employee; 
Illegal  Crontract;  Sale;  Warehouseman. 

CORPOBATION. 

1.  Sali  of  Stook— Natuu  of  TBANSAonoN.— The  acceptance  by  a 
corporatioa  of  a  promissory  note  given  in  payment  for  its  stock 
upon  the  agreement  that  the  corporation  will  issue  the  stock  and 
deliver  it  to  the  purchaser  upon  the  execution  and  delivery  of  the 
note,  constitutes  a  present  sale  of  the  stock,  and  the  stock  becomes 
ipso  facto  the  property  of  the  purchaser,  notwithstanding  the  certifi- 
cate therefor  is  not  issued  and  delivered.  (Majors  v.  Girdner,  47.) 
t.  Cbbtifioats  of  Stock— Evidxncx  of  Ownibship.— A  certificate  of 
stock  of  a  corporation  Is  only  the  evidence  of  the  ownership  thereof, 
and  merely  constitutes  proof  of  property  which  may  exist  without  it. 
(Id-) 

S.  BB8OI88ION  OF  8aL»— PBAtn>— PXJIADINO— OmB  OF  BB8T0BATI0N  OF 

Stock— Essintial  Aveucint.— In  an  aetion  by  the  assignee  of  a 
eorporatioa  to  recover  on  a  promissory  note,  asrigned  to  the  plain- 
tiff for  the  purpose  of  collection  only,  and  aeeepted  by  the  corpo- 
ftftion  for  the  |>urehase  price  of  stock,  where  the  answer  asks  for 
afflnnative  relief  by  way  of  a  rescission  of  the  eoatraet  ef  nle  npon 
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COEPOBATION  (Continued). 

the  grounds  of  fraud  and  misrepreBentation,  and  tiie  torrender  and 
cancellation  of  the  note  for  want  of  conaideration  bj  reason  of  such 
fraud,  it  is  essential  that  the  answer  by  appropriate  averment  show 
an  offer  to  restore  the  stoek,  notwithstanding  the  eertificattf  therefor 
has  not  been  issued.     (Id.) 

4.  Fraud  of  Corporation — Insufi icienot  of  Bvidkncb. — ^The  failure 
of  a  corporation  to  keep  its  agreement,  upon  a  purchase  of  its  stock, 
that  it  will  contemporaneously  with  the  execution  and  deUverj  of 
the  promissorj  note  of  the  purchaser  given  therefor,  issue  the  stock 
to  the  purchaser,  and  the  failure  to  keep  its  agreement  to  sell  the 
stock  upon  his  demand  at  a  price  in  advance  of  that  paid  therefor, 
does  not  involve  such  misrepresentation  and  fraud  as  will  work  a 
rescission  of  the  contract  of  sale,  but  is  merely  a  breach  of  the  cove- 
nants of  the  contract.     (Id.) 

5.  Mortgage  bt  Pebsident  —  Subsequent  Batifxoation. — A  corpora- 

tion is  estopped  from  asserting  that  its  president  was  not  authorized 
bj  its  board  of  directors  to  execute  a  mortgage  on  the  property  of 
the  corporation  to  secure  a  loan  of  monej  to  the  corporation,  where 
it  subsequently  made  a  deed  of  trust  of  all  its  property  to  a  trustee 
for  the  purpose  of  straightening  out  its  affairs,  and  in  such  deed 
made  express  reference  to  such  mortgage  and  therein  declared  that 
the  deed  was  subject  thereto.  (Doerr  t.  Fandango  Lumber  Com- 
pany, 318.) 

6.  C6NVETANCE  OF  CORPORATE  PROPERTY  TO  TRUSTEE— RECOGNITION   OF 

Mortgage — Scope  of  Resolution. — ^The  estoppel  of  the  corporation 
to  deny  the  validity  of  the  mortgage  under  such  circumstances  is  not 
affected  by  the  fact  that  the  resolution  authorizing  the  execution  of 
the  deed  of  trust  did  not  expressly  vest  the  board  of  directors  with 
authority  to  include  in  the  deed  of  trust  the  provision  that  it  should 
be  subject  to  the  mortgage,  where  the  resolution  did  recite  that  the 
object  of  the  deed  was  to  place  the  properties  and  business  of  the 
corporation  in  the  hands  of  a  trustee  for  the  purpose  of  operating 
the  business  and  paying  off  the  indebtedness  of  the  corporation. 
(Id.) 

7.  Rxoeift  and  Use  of  Monet  bt  C6rporation — ^Estoppel. — A  cor- 
poration which  receives  and  uses  money  for  the  purposes  of  its 

1  business,  to  secure  the  repayment  of  which  a  mortgage  on  the  prop- 
erty of  the  corporation  is  given,  is  estopped  from  denying  the  va- 
lidity of  the  obligation.     (Id.) 

8.  Subscription  for  Stock— Patment  bt  Note— Right  to  Recall 
IN  Event  of  Dissatisfaction  With  Purchase — Validitt  of 
Agreement. — An  agreement  made  by  a  fully  organized  corpoia- 
tion  with  a  subscriber  for  a  certain  number  of  shares  of  its  stock 
that  the  subscriber  should  have  the  right  at  any  time  within  ten 
months  after  the  date  of  the  subscription  agreement  to  cancel  his 
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Bubfcription  bj  reealliiig  hit  note,  if  dissatlBfied  with  hia  pureliase, 
if  enforceable  against  the  corporation,  where  it  ia  not  shown  that 
anj  later  inbscriber  was  defrauded  by  reliance  upon  each  subscrip- 
tion, or  that  anj  gubsequent  creditor  relied  thereon  in  dealing  with 
the  corporation,  or  that  there  was  anj  secrecy  contemplated  or  eon- 
niyed  at  by  the  subscriber  in  the  making  of  such  agreement. 
(Tidewater  Southern  Bailway  Company  ▼.  Vance,  603.) 
9.  Pbomissobt  Notx  Bignxd  vz  President  and  Secretabt — Sur- 
FiciXNOY  OF  AuTHOBizATiON. — A  promlssorj  note  of  a  corporation 
signed  by  its  president  and  secretary  requires  no  ratification  by 
the  directors  or  stockholders,  where  the  same  was  so  executed  in 
strict  conformity  to  a  resolution  of  the  board  of  directors  author- 
izing the  corporation  to  borrow  from  a  bank  an  amount  of  money 
not  to  exceed  at  any  one  time  a  certain  sum,  and  empowering 
the  president  or  vice-president,  together  with  the  secretary  or 
treasurer,  to  execute  its  promissory  note  or  notes  therefor  to  such 
bank  for  all  such  sums  so  borrowed  upon  such  terms  in  respect 
to  amount  or  rate  of  interest  or  otherwise  as  might  be  agreed  upon. 
(Western  National  Bank  ▼.  Wittman,  616.) 

10.  InDOBSXB     and      GuAXANTOB  —  SUTHCIXNCT     OF     Odnsidebation  — 

— UiiiKA  Vibes  Act — ^Defenses  not  Available. — An  indorser  and 
guarantor  of  the  payment  of  such  note  cannot  be  heard  to  say 
that  it  was  executed  without  consideration,  or  that  it  was  ultra 
vireif  where  its  genuineness  was  admitted  by  the  corporation  and 
its  validity  recognized  by  numerous  payments  made  thereon  and 
an  acquiescence  of  several  years.     (Id.) 

11.  Agbeement  Between  Cobpobation  and  Gbxditoes  —  Condition — 

Guabantob  not  Beleasxd. — An  indorser  and  guarantor  of  the 
payment  of  such  a  note  is  not  released  by  a  subsequent  agreement 
made  between  the  corporation  and  its  creditors  relating  to  a  set- 
tlement of  the  debts  of  the  corporation,  where  the  agreement  ex- 
pressly provided  that  it  should  be  void,  unless  signed  by  all 
creditors,  and  it  in  faet  was  not  so  signed.     (Id.) 

See  Estates  of  Deceased  PersonS|   1;   Municipal   Corporations; 
Kovation. 

OOSTa 

1.  Bepobteb's  Tbanscbift— AFPXAX^^-Where  a  Judgment  is  affirmed 
on  appeal,  the  respondent  is  not  entitled  to  recover  the  amount 
paid  for  the  reporter's  transcript  of  the  testimony  taken  at  the 
trial,  which  was  obtained  solely  for  the  purpose  of  assisting  re- 
spondent's counsel  in  the  preparation  of  amendments  to  a  bill  of 
exceptions  proposed  by  the  appellant  on  its  motion  for  a  new  trial 
in  the  superior  court     (Eaton  v.  Southern  Pacifie  Company,  379.) 

t.  Cost  of  Printing  Answeb  to  Petition  for  Beheabing — When 
not  Allowable. — Where  a  judgment  affirmed  on  appeal  had  become 
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final  prior  to  the  going  into  offeet  of  tbo  amendment  of  1913  to 
aeetion  1027  of  tlie  Code  of  GiTil  Prooednre,  allowing  the  eoita  of 
printing  briefs  to  a  limited  amount  aa  part  of  the  eosts  on  appeal, 
the  respondent  is  not  entitled  to  the  eost  of  printing  her  brief  in 
answer  to  the  petition  of  the  appellant  for  a  hearing  of  the  appeal 
in  the  supreme  eourt  after  decision  bj  the  district  eonrt  of  appeal, 
notwithstanding  the  provision  of  section  1034  of  such  code  that 
the  time  for  filing  a  memorandum  of  costs  on  appeal  is  limited  to 
begin  after  the  filing  of  the  refnittitur  in  the  superior  court*     (Id.) 

3.  Tims  ow  Acgbual  of  Costs. — ^The  right  of  the  prevailing  partj  to 
recover  any  costs  on  appeal  is  obtained  by  virtue  of  the  judgment 
as  xenderedi  and  this  necessarily  includes  the  assumption  that  he 
is  to  have  those  costs  and  only  those  costs  to  which  he  is  entitled  by 
law  at  the  time  of  the  rendition  of  such  judgment.     (Id.) 

4.  Action  iNVOLViNa  Water  Bights — Bight  of  Plaintiff. — An  action 
concerning  water  rights  is  an  action  in  the  nature  of  a  suit  to  quiet 
title  to  real  property,  and  it  falls,  so  far  as  regards  costs,  within 
the  provisions  of  section  1022  of  the  Code  of  Civil  Procedure,  which 
declares  that  costs  are  allowed,  of  course,  to  the  plaintiff  upon  a 
judgment  in  his  &vor  in  an  action  which  involves  the  title  or  pos- 
session of  real  estate.  (Stimson  Oanal  A  Irrigation  Co.  t.  Lemoore 
Canal  A  Irrigation  Co.,  396.) 

6.  Judgment  fob  Past  of  Demand— Right  to  CostSw— In  an  action 
involving  water  rights,  where  the  plaintiff  recovers  a  judgment  for 
only  a  part  of  its  demand,  it  is  nevertheless  antitled  to  its  costs. 
(Id.) 

(X)UNTT. 

Expense  Incubbsd  in  Cbiminal  Action— Attbndangi  of  Ezperv^ 
Authority  of  Distbict  Attorney — Apfboval  ry  Bupervisobs-^ 
Determination  Ck>NCLUsivE. — That  district  attorney  of  a  eoun^ 
has  authority,  under  the  provisions  of  subdivision  2  of  section 
4307  of  the  Political  Code,  to  incur  an  expense  in  procuring  the 
attendance  of  an  expert  upon  the  trial  of  a  criminal  action  to  testify 
as  to  the  result  of  certain  blood  tests  made  by  the  witness,  and 
where  the  incuriing  of  such  expense  is  approved  by  the  board  of 
supervisors,  the  determination  of  the  board  is  not  subject  to  rsview 
by  the  courts.     (Victors  v,  Kelsej,  796.) 

OOXTBTa    See  Justice's  Court 

COYENANTa    6ee  Banks,  Z,  K 

CBIHINAL  LAW. 

1.  Pronouncement  of  Judgment— Delay— -Bight  to  Nbiw  Trial^-«i 
Where  judgment  is  not  pronounced  upon  a  person  convicted  of  a 
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ttinm,  within  the  time  preeeribed  b^  section  1191  of  the  Penal 
Code,  he  is  entitled  to  a  new  trial|  although  the  delaj  in  pro- 
norakdng  judgment  was  had  with  his  consent.  (People  ▼.  Winner, 
852.) 
2.  PBEjr.DiC!iAL  BiMABXS  Of  CdusT  TO  JuBT.— It  is  reversible  error  in 
a  eri«iinal  ease,  upon  the  jury  returning  into  court  and  reporting 
their  inability  to  agreCi  for  the  court  to  make  such  remarks  a% 
''I  diA't  want  to  decide  any  question  of  fact  for  you;  that  question 
thoui/th  U  seema  very  plain  to  me^;  and,  "You  must  try  to  recon- 
cile tile  testimony  if  you  can  and  come  to  a  Tcrdicti  gentlemen, 
if  yo«  possibly  can.  These  cases  are  ezpcfnsive  to  try";  and  "How 
many  eontrary  onee  are  there";  and  "Questions  of  fact  you  must 
decide:  there  oughtn't  to  he  any  trouble,  Ifs  a  case  you  ought  to 
decidm.  ought  to  agree  upon  and  don't  make  up  your  minde  that 
you  aant  agree,  don't  get  oontrary  but  juet  in  a  good  hwnor,  good 
naturtd  way  toorh  it  out/*     (People  ▼.  Carder,  855.) 

S.  BW.ItiiBB   nOM   OlTSTODT   PlNDING    TbIAL  —  FALBX   ANB    WOBTHLE88 

Bail  Bond — Suffigikngt  of  Indictmbnt.— An  indictment  alleg- 
ing tiuit  the  defendant,  acting  in  concert  with  his  three  code- 
fendantH,  ^did  unlawfully,  willfully,  and  fraudulently  conspire, 
combine,  confederate,  and  agree  to  obtain  the  release  and  discharge 
from  custody"  of  a  prisoner  (who  was  confined  in  the  county  jail 
pending  trial  upon  an  indictment  which  charged  him  with  the  com- 
mission of  a  felony),  "by  presenting  to  the  superior  court  of  the 
state  of  Oalifomia  in  and  for  the  city  and  county  of  Ban  Francisco 
a  fraudulent,  worthless,  and  void  bail  bond,"  states  facts  sufficient 
to  constitute  the  offense  denounced  by  the  terms  of  subdivision  5  of 
section  182  of  the  Penal  Code.    (People  t.  Ambrose,  460.) 

4.  OOUNSKUMG   OF   COOBFBNDANT  TO   BBOOMB    SUBBTT— EvIDBNGE— UN- 

wabbantbb  Conviction. — In  such  a  prosecution,  where  the  only  evi- 
dence adduced  which  tended  in  any  way  to  connect  the  defendant 
with  the  alleged  conspiracy  was  that  he  advised  and  counseled  one 
of  his  codefendants  to  become  a  surety  on  the  bond,  and  to  swear 
that  he  was  owner  of  property  which  stood  of  record  in  his  name, 
but  in  fact  belonged  to  the  defendant,  his  conviction  is  unwarranted. 
(Id.) 

5.  AppBAii— Faxlobx  to  Appbab— Affibm angb  of  Jitdombnt. — ^Where 

on  an  appeal  taken  in  a  criminal  case  the  appellant's  counsel  fails 
to  appear  at  the  tame  set  for  oral  argument,  it  is  proper  to  move 
for. an  affirmance  of  the  judgment  under  the  provisions  of  section 
1253  of  the  Penal  Code.     (People  t.  Andrade,  730.) 

6.  AccoMFUCB — Oobbobobativb  Evidbncb. — The  testimony  necessary  to 

corroborate  that  of  an  accomplice  is  sufficient  if  it,  of  itself,  tends 
to  connect  the  defendant  with  the  commission  of  the  offense,  although 
it  is  slight,  and  entitled,  when  standing  by  itself,  to  but  little 
consideration.     (People  ▼.  Blunkall,  778.) 
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7.  Natubx  of  Ck>BBOBOBATiNO  EviDKNOB. — ^The  eonobonttioii  required 
maj  be  msdtf  by  eireunutantial  as  well  as  by  direct  evidence.     (Id.) 

8.  QUAMTUIC  OF   PBOOF  OF   COBBOBOBATION — INSTBUGTION.—An   InstruC- 

tion  that  corroborating  evidence  is  infficient  if  it  tends  to  connect 
the  defendant  with  the  commission  of  the  offense,  though  of  itself, 
standing  alone,  "it  wonld  be  entitled  to  little  weight,"  correctly 
states  the  role  as  to  the  qfumtum  of  proof  essential  to  the  corrobo- 
ration of  an  accomplice.    (Id.) 

9.  CttBDiBiuirr  of  Defendant — ^iNSTaucriON. — An  instruction  that  a 

defendant  in  any  criminal  case  is  a  competent  witness  in  his  own 
behalf,  and  the  fact  that  he  is  a  defendant  is  not  of  itself  sufficient 
to  impeach  or  discredit  his  testimony,  though  the  jury  are  entitled 
to  take  into  consideration  his  interest  in  the  event  of  the  prosecution 
in  determining  his  credibility,  violates  the  rule  that  instructions 
which  purport  to  state  the  rules  by  which  the  credibility  of  irit- 
nesses  or  the  weight  of  evidence  is  to  be  determined  should  be  made 
applicable  to  all  the  witnesses  or  all  the  testimony.     (Id.) 

10.  AsBAxna  With  Dkaolt  Weapon  With  Intent  to  Mubdebt— De- 
fense OF  Alibi— INSTBUGTION.— In  a  prosecution  for  assault  with 
a  deadly  weapon  with  intent  to  murder,  where  the  evidence  of 
the  prosecution  made  out  a  prima  facie  case,  and  the  defendant 
offered  evidence  in  support  of  his  claim  of  an  alibi,  it  was  error 
for  the  court  to  refuse  to  instruct  the  jury,  upon  defendant's 
request,  that  in  making  the  proof  of  an  a^bi  defendant  was  not 
obliged  to  establish  that  defense  by  a  preponderance  of  evidence 
or  beyond  a  reasonable  doubt,  but  that  it  was  sufficient  to  entitle 
him  to  a  verdict  of  not  guilty  if  the  proof  raised  in  the  minds  of 
the  jury  a  reasonable  doubt  as  to  the  presence  of  the  defendant 
at  the  place  where  the  crime  was  alleged  t6  have  been  committed 
and  at  the  time  referred  to  in  the  information;  nor  did  the  fact  thai 
the  court  gave  a  general  instruction  to  the  effect  that  the  jujy 
must  believe  b^ond  a  reasonable  doubt  that  the  defendant  com- 
mitted the  erime  before  th^  could  convict  him,  relieve  the  failure 
to  give  said  instruction  from  prejudice.     (People  v.  Visconti,  169.) 

11.  ASSAUUF  TO  MUBDEB — InSANITT  FBOlf  USE  OF  ALOOHOUG  LIQUOBS — 

Refusal  of  Instbucteon  on  Law  of  Settled  Insanity— Pbbju- 
oidAL  "Eksoa. — ^In  a  prosecution  for  the  crime  of  assault  to  commit 
murder,  it  is  prejudicial  error  to  refuse  an  instruction  proposed 
by  the  defendant  on  the  law  of  insanity  brought  on  by  the  use 
of  intoxicating  liquors  that  will  excuse  a  criminal  act,  where  it 
was  expressly  admitted  by  the  people  that  the  defendant  was  not 
intoxicated  at  the  time  of  the  assault,  and  there  was  evidence  intro- 
duced which  would  support  the  theory  that  the  alleged  insadity 
of  the  defendant  was  the  effect  of  long-continued  intoxication  prior 
to  the  commission  of  the  crime.     (People  v.  Gk>odmni,  430.) 
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Vi.  Cha&aoteb  or  Mental  Diranoxmxmt — EftutONXous  Instbuctiom  — 
Questions  or  Fact.— The  leading  to  the  jury,  as  a  part  of  the  in- 
Btruetiona  in  the  case,  of  the  following  language  taken  from  a  recent 
decision  of  the  appellate  court,  to  wit:  "Defendant's  normal  condition 
was  that  of  a  sane  man.  His  alleged  mental  derangement  was  not 
onlj  transient  in  character,  but  such  condition  was  the  result  of  his 
Toluntarj  acts  in  the  use  of  alcoholic  Hquors.  Under  such  circum- 
stances, one  prosecuted  for  the  commission  of  a  crime  cannot  urge 
such  condition  as  a  defense  thereto/' — is  prejudicial  error,  as  the 
question  whether  the  defendant's  mental  derangement  was  only  of  a 
transient  character,  and  his  condition  the  result  of  his  voluntary  acts 
in  the  use  of  alcoholic  liquors,  was  a  question  solely  and  exclusively 
for  the  jury.     (Id.) 

18.  TxlfPORAXT   AND    SETTLED    InSANITT — USE   OF    INTOXICANTS. — There 

is  a  well-recognized  distinction  in  law  between  temporary  insanity 
or  mental  aberration  brought  on  by  voluntary  intoxication  and 
"settled  insanity"  8Ui>erinduced  by  long-continued  indulgence  in  alco- 
holic liquors.  A  sane  person  who  voluntarily  drinks  and  becomes 
intoxicated  is  not  excused;  but  if  one,  by  reason  of  long-continued 
indulgence  in  intoxicants  has  reached  the  stage  of  chronic  alcoholism 
where  the  brain  is  permanently  diseased  and  where  permanent  general 
insanity  has  resulted,  he  is  not  legally  responsible  for  his  acts. 
(Id.) 

14.  TSlfPOKABT  DeBANOEMENT  nOM   USS  OF  INTOZIOANTS— EVIDBNOB — 

Motive  ob  Intent. — Mere  temporary  mental  derangement  resulting 
from  the  use  of  intoxicants,  whether  it  manifests  itself  in  the  form 
of  delirium  tremens  or  in  some  milder  form,  cannot  operate  to  ab- 
solve a  person  from  liability  for  a  eriminal  act,  and  testimony  dis- 
closing that  precise  mental  state  at  the  time  the  criminal  act  was 
committed  is  admissible  only  where  the  existence  of  a  particular  pur- 
pose, motive,  or  intent  is  a  necessary  element  of  the  crime  charged, 
and  then  it  may  be  considered  by  the  jury,  not  as  the  predicate  for 
the  full  exoneration  of  the  accused,  but  solely  to  enable  or  assist 
them  in  determining  the  purpose,  motive,  or  intent  with  which  he 
committed  the  act.     (Id.) 

15.  SooPE  OF  Dbfensb— Opening  Addbess  of  Gounsbl.— A  defendant 
in  a  criminal  case,  in  making  a  defense  and  proving  his  case,  is  not 
necessarily  required  to  remain  strictly  within  the  literal  scope  of  the 
defense  outlined  by  his  counsel  in  his  opening  address  to  the  jury. 
(Id.) 

16.  BuBOLABT— Qualification  of  Jxtbobs — Ihflhd  Bias — Oontbadio- 

tobt  Answebs — Pbovince  of  Tbial  Coubt— Bevibw  tjpon  Appeal. 
Where,  on  the  impaneling  of  a  jury  for  the  trial  of  a  defendant 
charged  with  burglary,  some  of  the  jurors,  in  reply  to  questions  by 
defendant's  counsel,  stated  that  the  aeensed  would  be  required  to 
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prodnee  evidence  in  his  favor  to  create  a  reasonable  donbt  in  their 
mind  as  to  his  goilt,  but  npon  being  questioned  by  the  distriet 
attorney  each  declared  that,  if  accepted  sa  a  juror  in  the  case,  he 
would  at  all  times  give  the  defendant  the  benefit  of  the  presumption 
of  innocence  until  his  guilt  was  satisfactorily  proved  and  acquit 
him  if,  after  a  full  and  fair  consideration  of  the  evidence  by  the 
light  of  the  court's  instructions  upon  the  law,  he  entertained  a 
reasonable  doubt  of  the  defendant's  guilt,  it  was  the  province  of  the 
eourt,  under  this  state  of  the  record,  to  detennine  whether  or  not 
such  jurors  were  disqualified  for  implied  bias;  and  its  discretion 
vriU  not  be  disturbed  on  a^^peal  unless  it  appears  that  it  has  been 
abused.    (People  ▼•  ICartines,  413.) 

17.  EVIDENCB— DSSCBIPTION     OF     DEFENDANT     AND     COMPANION.— In     a 

prosecution  for  the  crime  of  burglary,  there  is  no  error  in  permit- 
ting the  people  to  prove  that  the  defendant  and  another  man,  who 
was  shown  to  have  been  the  defendant's  companion,  applied  for  and 
obtained  work  together,  that  the  defendant  wore  a  particular  kind 
of  cap,  that  his  companion  wore  a  particular  kind  and  size  of  shoes, 
that  footprints  in  the  snow  leading  to  the  burglarized  premises  cor- 
responded in  siie  with  the  shoes  worn  by  the  two  men,  and  that  the 
remnants  of  a  leather  case  in  which  one  of  the  stolen  articles  was 
incased  were  found  a  few  days  after  the  burglary  in  a  town  toward 
which  the  defendant  and  his  companion  were  seen  hastily  going  by 
foot  on  the  night  of  the  crime.    (Id.) 

18.  Statements  Ooncbbnino  Possession  of  Stolcn  PaopBRrr— Admis- 

SIBIUTT  OF. — Statements  made  by  the  defendant  when  placed  under 
arrest,  involving  confiicting  or  inconsistent  explanations  concerning 
the  possession  of  one  of  the  stolen  articles,  are  properly  admitted  in 
evidence,  without  a  preliminary  showing  that  they  were  voluntarily 
made,  as  they  do  not  involve  a  confession  of  guilt.     (Id.) 

19.  Reasonable  Doubt  as  to  Deqeee  of  Crime— Dutt  of  Juet — ^In- 

STBUCTION. — An  instruction  that  ''under  the  information  in  this  case 
you  may,  if  the  evidence  won'ont  it,  find  the  defendant  guilty  of 
burglary  of  the  first  degree  or  burglary  of  the  second  degree.  Should 
you  entertain  a  reasonable  doubt  as  to  which  of  the  two  degrees  be 
is  gnilty,  if  anjf,  you  will  give  the  defendant  the  benefit  of  the  doubt 
and  acquit  him  of  the  higher  offense,"  contains  no  intimation  that 
the  defendant  is  guilty  of  the  crime  of  burglary,  but  obviously  means 
that,  if  the  jury  find  by  the  proper  degree  of  proof  that  the  defend- 
ant committed  the  crime  charged,  but  should  entertain  a  reasonable 
doubt  as  to  which  of  the  degrees  of  that  crime,  if  any,  he  was,  under 
the  evidence,  gnilty  of,  then  he  would  be  entitled  to  the  benefit  of 
that  doubt  and  in  that  case  should  only  be  convicted  of  the  lower 
degree  of  the  crime.     (Id.) 

20.  CiBCUMSTANTiAL  EVIDENCE — Instbuction. — An  instruction   explain- 

ing that  where  circumstantial  evidence  is  solely  relied  upon  for  the 
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proof  of  an  aeeused's  eonneetioB  with  the  commissioB  of  a  erime, 
**Koj  fact  asMntial  to  rostain  the  hypothesis  of  gnilt  and  exdnde 
the  hjpothesia  of  innoeenee/'  and  any  single  fact  from  which  the 
Inference  of  guilt  is  to  be  drawn,  ''must  be  proved  bj  evidence  which 
tatisflee  the  minds  and  conscience  of  the  jnry  to  the  same  extent  that 
thej  are  required  to  be  satisfied  of  the  facts  in  an  issue  in  cases 
where  the  evidence  is  direct/'  is  not  argumentative,  but  if  it  were, 
the  defendant  cannot  complain  of  it,  where  the  record  shows  that  it 
was  given  and  read  to  the  jury  at  hia  request.    (Id.) 

21.  VbSDICT    of    COMVIOnON— ClBCUlfSTANTIAL    EVIDENOB— SUFTIOISMOT 

OF. — On  appeal  from  a  judgment  of  conviction  of  burglary  in  the 
first  degree,  it  cannot  be  said  that  the  verdict  was  not  justified,  where 
the  proof  showed  the  presence  of  the  defendant  and  his  companion 
in  the  town  where  the  crime  was  committed  just  before  such  com- 
mission, the  correspondence  in  sise  of  the  footprints  on  the  surface 
of  the  snow  leading  to  and  from  the  burglarized  building  with  the 
shoes  worn  by  the  defendant  and  his  companion,  the  finding  at  a 
place  in  which  direction  the  accused  were  seen  traveling,  of  a  part 
of  the  leather  case  in  which  one  of  the  stolen  watches  was  incased 
when  taken  from  the  building,  a  ehort  time  after  the  burglary,  the 
possession  by  one  of  the  parties  of  one  of  the  stolen  watches,  and 
the  contradictory  statements  made  by  the  defendant  and  hia  com- 
panion in  attempting  to  explain  such  possession.     (Id.) 

22.  BuBOLABT— EviDiNCB — CONFESSION. — ^In  a  prosecutlon  for  the  crime 

of  burglaiy,  it  is  not  error  to  admit  in  evidence  the  alleged  con- 
fession of  the  defendant,  where  the  eorpui  delieii  is  established 
and  the  confession  shown  to  have  been  free  and  voluntary.  (People 
▼.  Wing,  785.) 

23.  Defense  of  Alibi—Temptation  to  Resort  to — iNSTSucnoN. — In 
such  prosecution,  it  is  not  an  invasion  of  the  province  of  the  jury 
to  give  an  instruction  which  contained  a  statement  which  suggested 
to  them  that  the  defense  of  an  alibi  was  occasionally  fabricated  and 
that  temptation  to  resort  to  it  might  be  great  in  cases  of  importance. 
(Id.) 

24.  Embezzlement— Labcent. — If   one  honestly   receives   goods   upon 

trust,  and  afterward  fraudulently  converts  them  to  his  own  use, 
he  is  guilty  of  embezzlement;  but  if  he  obtains  possession  fraudu- 
lently, with  intent  to  convert  the  same  to  his  own  use,  and  the 
owner  does  not  part  with  the  title,  the  offense  is  larceny.  (People  v. 
Howard,  858.) 

25.  Wrongful  Taking  of  Monet  bt  Wife — Husband  as  Aider  and 

Abettor — Eyidkncf — Unwarranted  Conviction  of  Grand  Lar- 
ceny.— ^The  conviction  of  a  married  man  of  the  crime  of  grand 
larceny  on  the  theory  that  he  aided  and  abetted  his  wife  in  the 
wrongful   taking  of  money   by  her,  cannot  be  sustained,  in   the 


Digitized  by  VjOOQ IC 


830  Cbiminal  Law. 


CKEMmAL  LAW  (Continued). 

abi6n«6  of  MAj  evidenea  showing  that  the  taking  of  the  monej  waa 
the  resalt  of  a  fraudulent  and  felonious  design  of  the  defendant 
and  his  wife  conceiTed  before  she  obtained  employment  in  the  eom- 
mereial  eollege  from  which  the  monej  was  taken,  and  it  is  shown 
hj  the  evidence  presented  that  the  money  came  into  her  control 
and  care  while  employed  in  such  eollege  aa  a  stenographer,  and  that 
among  the  duties  assigned  to  her  was  that  of  selling  small  articles 
of  merchandise,  receiving  the  money  therefor,  and  depomting  the 
nme  in  the  cash  register,  to  which  she  was  given  free  access  to 
make  change  and  permisaion  to  handle  the  money  therein.     (Id.) 

26.  Statemxnt  ov  Diwebent  Ofvinsbs— Omission  to  Conglude  £ach 

OOUNT   WITH   PHBA8X   ^OONTBABT    TO    FOBM   OF   BtATUTB^— SUFVI- 

dXNOT  OF  INFOBMATION. — ^An  information  in  three  counts,  each 
stating  a  different  offense,  m  not  prejudicial  to  the  defendant,  be- 
cause of  the  omission  to  conclude  each  count  with  the  statement 
that  the  commission  of  the  offense  was  ''contrary  to  the  form, 
force  and  effect  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  state,"  etc, 
where  the  information  is  ended  with  such  statement     (Id.) 

E7.  DiFFEBXNT     OfFENSXS — NUMBKB     OF     PeREMPTOBT     CHALLENGES. — 

Under  an  information  charging  more  than  one  offense,  the  defend- 
ant is  entitled  to  but  ten  peremptory  challenges  in  all,  and  not 
ten  as  to  each  offense.     (Id.) 

28.  Chaxob   of    Different    Offenses  —  Election    not    Requibxd. — 

Under  aa  information  charging  more  than  one  offense,  the  people 
are  not  required  to  make  an  election,  before  offering  proof,  upon 
which  count  they  intend  to  rely.     (Id.) 

29.  Appeal — Statement  of  "Gbounds"  and  "Points*— Construction 
OF  Section  1247,  PkNAL  Code. — In  an  application  for  an  appeal, 
made  under  section  1247  of  the  Penal  Code,  it  is  suificient  if  the 
application  states  the  grounds  of  the  appeal,  without  specifying  the 
points  upon  which  the  appellant  relies,  as  there  is  no  substantial 
distinction  intended  In  the  use  of  the  two  words.  (People  T. 
Preciado,  519.) 

80.  Embezzlement — Estabushment  of  Defense  of  Insanity— Db- 
otXB  OF  Fboof— E^KBONEOUs  INSTRUCTIONS. — In  a  prosecutiou  for 
the  crime  of  embezzlement,  wherein  the  principal  defense  made 
was  that  the  defendant  at  the  time  of  the  commission  of  the  al- 
leged offense  was  not  responsible,  because  he  was  incapable  of 
understanding  the  nature  and  quality  of  the  act  on  account  of  his 
then  insanity,  it  is  erroneous  for  the  court  to  instruct  the  jury  in 
three  or  four  different  instructions  that  the  defense  of  insanity 
must  be  "clearly  proved,"  ''dearly  established,"  or  "satisfactorily 
established/'  although  the  jury  was  also  instructed  that  the  defense 
of  insanity  may  be  established  by  a  preponderance  of  the  evidenea. 

(Id.) 
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31.  InSANITT — PBOOF     of     DSTENSX — ^P^EPONDE&lNOX     OF     I>m>ENCX. — 

The  defense  of  insanity  may  be  eetablished  by  a  preponderance  of 
the  evidence,  and  trial  eoorta  are  not  allowed  to  qualify  the  mle  bj 
requiring  a  higher  degree  of  proof.     (Id.) 

82.  Embezzlement  of  Tax  Monkts — ^Plea  of  Once  in  Jeopabdt— 

Evidence— Taxino  of  Moneys  at  Same  Time. — In  the  prosecution 
of  a  tax  collector  for  the  alleged  embecslement  of  certain  moneji 
paid  to  him  as  such  officer  hj  certain  persons,  wherein  he  interposed 
the  plea  of  once  in  jeopardy  based  upon  his  acquittal  of  the  alleged 
embeszlement  of  moneje  paid  to  him  by  other  parties,  it  is  error 
to  refuse  him  permission  to  show  in  support  of  his  plea  that  both 
sums  were  taken  at  the  same  time.     (Id.) 

83.  AoQUiTTAii— When  a  Bab.— Where  the  offense  on  trial  is  a  neces- 

sary element  In,  and  constitutes  an  essential  part  of,  another 
offense,  and  both  are  in  fact  but  one  transaction,  a  conviction  or 
acquittal  of  one  is  a  bar  to  the  prosecution  of  the  other.     (Id.) 

84.  Befusal  to  Provide  fob  Wux— Ionobange  of  Pbesence  Within 
State — IJnwabbanted  Conviction. — The  conviction  of  a  husband 
of  willfully  neglecting  to  provide  his  wife  with  the  necessaries  of 
life,  as  provided  in  section  270a  of  the  Penal  Code,  is  not  warranted 
where  it  is  shown  that  he  left  her  in  another  state,  and  had  no 
information  of  her  presence  in  this  state  until  he  was  arrested. 
(People  V.  Smith,  786.) 

85.  Lack  of  Means  of  Sufpobt— Pboof  bt  Wife. — ^In  such  a  prosecu- 

tion it  is  necessary  that  the  wife  should  show  that  she  was  without 
other  sufficient  means  of  support  at  the  time  of  the  alleged  offense. 
(M.) 

86.  Pelilatio — iNSUFFidXNT  Infobmation. — An  information  charging  a 

defendant  with  the  commission  of  the  acts  technically  known  as 
fellatio  upon  the  person  of  a  human  being  by  force  and  violence 
and  against  the  will  of  such  person,  fails  to  state  a  publie  offense, 
in  the  absence  of  any  definition  of  such  term,  or  of  any  statement 
of  the  particular  acts  constituting  the  alleged  offense.  (People  v. 
CarreU,  793.) 

87.  Information — ^Esbentials  of. — ^An  information  must  contain  a  state- 
ment of  acts  constituting  the  offense  in  ordinary  and  concise  lan- 
guage, and  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.     (Id.) 

ZS.  Ingest— AcooMPLiGB  — Lack  of  Cobbobobation  —  Evidence— Im- 
PBOPEB  Admission  of. — In  a  prosecution  for  incest  charged  against 
a  father  and  alleged  to  have  been  committed  with  his  eldest 
daughter,  a  conviction  cannot  be  sustained  where  the  only  corrobora- 
tion of  the  prosecuting  witness,  who  consented  to  the  acts  charged 
and  was  therefore  an  accomplice,  was  the  testimony  of  the  younger 
sister,  admitted  over  the  objection  of  the  defense,  who  was  called 
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bj  the  proseention  u  a  witness  in  rebnttal  to  testiff  ts  to  tronble 
between  herself  and  her  father  about  the  time  of  his  arrest, 
and  asked  by  the  district  attorney  whether  or  not  she  had  trouble 
with  him  with  regard  to  his  aets  of  sexual  intimacy  with  her, 
which  question  was  answered  in  the  affirmative,  as  evidence  of 
similar  acts  with  a  person  other  than  the  one  named  in  the  in- 
formation in  such  a  case  is  not  admissible;  nor  was  such  evidence 
admissible  as  rebuttal  testimony,  on  the  theory  that  the  defend- 
ant had  opened  the  door  for  it  by  testifying  that  he  had  had 
trouble  with  his  two  daughters  on  the  subject  of  their  staying 
out  late  at  night,  the  latter  testimony  having  been  adduced  upon 
cross-examination  and  under  adverse  ruUngs  upon  his  objections 
thereto,  in  which  he  stated  that  he  had  not  had  any  trouble  with  his 
daughters.     (People  v.  Letoile,  166.) 

89.  Tbial  Behind  Closd  Dooaa— Violation  o»  Oonbtitutiok.— While 
the  court  has  the  right  to  regulate  the  admission  of  the  public  to 
the  courtroom  in  the  trial  of  a  criminal  case  in  any  appropriate 
manner  in  order  to  prevent  overcrowding  or  disorder,  the  right  does 
not  exist  to  wholly  exclude  the  public,  as  under  article  I,  section  13, 
of  the  constitution  of  this  state  the  party  accused  in  a  criminal 
prosecution  is  given  the  right  to  a  public  trial.     (Id.) 

40.  MuBDEB — Selt-dstense — Doctrine  of  Appaeant  Danoeb — Inoon- 

8ISTXNT  Instruction. — In  a  prosecution  for  the  crime  of  murder, 
where  the  plea  made  by  the  defendant  is  that  of  self-defense, 
an  instruction  that  there  must  have  been  a  present  ability  on 
the  part  of  the  assailant  to  accomplish  his  criminal  design  in 
order  to  justify  the  person  assailed  in  taking  his  life  is  inconsistent 
with  the  doctrine  of  apparent  danger  to  one  who  is  assailed,  but  is 
not  so  misleading  as  to  have  caused  a  miscarriage  of  justice,  where 
the  evidence  shows  whatever  real  or  apparent  necessity  defendant 
believed  to  exist  for  the  killing  was  created  by  his  own  f^ult. 
(People  T.  Finali,  479.) 

41.  Plea  of  Self-defense — When  not  Available — Seeking  of  Quae- 
BXL. — An  instruction  that  self-defense  is  not  available  as  a  plea  to  a 
defendant  who  has  sought  a  quarrel  with  a  design  to  force  a  deadly 
issue  and  thus,  through  his  fraud,  connivance,  or  fault,  create  a  rea] 
or  apparent  necessity  for  the  killing,  is  proper,  where  the  evidence 
shows  that  whatever  real  or  apparent  necessity  the  defendant  believed 
to  exist  for  the  killing  was  created  by  his  own  fault.     (Id.) 

42.  BocTBiNE  of  Sef-defense. — The  doctrine   of  self-defense  presup- 

poses that  one  who  would  avail  himself  of  it  hss,  without  his  fault, 
found  himself  in  threatened  danger  of  serious  bodily  injury,  to  avert 
which  the  law  gives  him  the  right  to  resort  to  extreme  measures. 
But  the  plea  is  not  available  to  him  where  he  willfully  and  without 
any  necessity  for  his  own  protection  creates  the  danger  with  which 
he  is  threatened.     (Id.) 
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43.  Betubn  of  Jury  fob  Fuethsr  Insteuotions — ^Bioht  of  Defendant. 
Upon  the  return  of  the  jury  for  further  instruetions  while  deliberat- 
ing on  the  verdicty  the  defendant  la  not  entitled  aa  a  matter  of  right 
to  have  read  to  them  instructions  not  called  for,  or  to  hare  all  of 
the  infltructions  upon  a  given  subject  read,  when  such  as  are  read 
are  stated  to  be  satisfactory  to  them.     (Id.) 

44.  AbOUMBNT  of  BiSTBIOT  ATTOBNST — GOMMBNT  UPON  FaILUBB  of  Dk* 
FSNDANT  to  DeNY  SZLF-XNGBIIONATOBT  STATEMENT— LAOK  OF  PBBJU- 

]>IGE. — ^In  such  a  prosecution,  while  it  is  wrong  for  the  district 
attorney  in  his  argument  to  the  jury  to  make  reference  to  the  fact 
that  the  defendant,  while  on  the  witness-stand,  had  failed  to  make 
denial  of  a  somewhat  self -incriminatory  statement  wliieh  he  made  at 
the  time  of  his  arrest  and  which  was  introduced  in  evidence,  such 
misconduct  is  not  prejudicially  erroneous,  under  section  4%  of  article 
YI  of  the  constitution,  where  the  jury  was  fully  advised  aa  to  the 
subject  matter  of  such  statement  through  other  testimony.     (Id.) 

45.  MIS00NDX70T  OF  DISTRICT  ATTOBKEY— WhEN  ObOUND  FOB  BEVEBSAL. 

Where  misconduct  of  the  district  attorney  is  claimed  as  prejudicial, 
if  attention  is  called  to  it  and  the  court  instructs  the  jury  to  dis- 
regard it  and  not  allow  themselves  to  be  influenced  by  it,  the  mis- 
conduct must  be  flagrant  and  obviously  prejudicial  to  justify  a 
reversaL     (Id.) 

46.  CiBCUicsTANTiAL   EVIDENCE — ^Instbuction. — ^In  %  Criminal  ease  it 

is  not  error  to  refuse  to  instruct  the  jury  at  the  request  of  the 
defendant  on  the  law  of  circumstantial  evidence,  upon  the  theory 
that  the  case  of  the  prosecution  was  based  upon  such  evidence 
alone,  where  it  appears  that  the  prosecution  did  not  rely  solely 
or  chiefly  upon  circumstantial  evidence  to  obtain  defendanft  eon- 
viction.     (People  v.  Gorman,  762.) 

47.  MUBDEBr— OONSPIBACY     TO     COMMIT     BOBBEBY— INSTBUCTION. — In     B 

prosecution  for  murder  it  is  not  error  to  refuse  to  instruct  the  jury 
at  the  request  of  the  defendant  upon  the  si^bject  of  conspiracy  to 
commit  robbery,  where  there  was  little  or  no  evidence  offered  to 
support  that  view  of  the  case.     (Id.) 

48.  Lack  of  Motivb-^Cibcumstance  of  Innocence — Instbuction. — 

It  is  not  error  to  refuse  to  instruct  the  jury  that  if  the  evidence 
fails  to  show  any  motive  on  the  part  of  the  defendant  consistent  with 
reason  and  soundness  of  mind  to  commit  the  crime  charged,  it  is  a 
circumstance  in  favor  of  innocence,  and  should  be  considered  by 
the  jury  in  connection  with  the  other  evidence  in  the  case.     (Id.) 

49.  MuRDEB— Lack  of  Ebbcb. — ^Upon  this  appeal  from  a  judgment  and 

order  denying  a  new  trial  in  a  prosecution  for  murder,  it  is  held 
that  there  was  no  error  committed  prejudicial  to  the  rights  of  the 
defendant.     (People  v.  Duncan,  772.) 
91  Otd.  App.— 58 
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50.  BOBBBET — EVIDENGE — ^BCOISTK^TIOH  AT  HOTSL  XTNDEB  OTHEB  ThAN 

Teue  Name — Yebbal  Fboov  bt  Witness. — ^In  a  proaeeation  for 
the  crime  of  robbery,  it  is  not  error  to  permit  a  witness,  who  went 
with  the  defendant  on  the  night  of  the  eommission  of  the  erime 
to  an  adjoining  town,  to  testify  that  th^  went  to  a  hotel  and 
that  the  defendant  registered  under  a  name  other  than  his  trae 
name.    (People  t.  Ferrara,  1.) 

61.  BTATEUENTB      of      DsrENDANT      AT      FUUlflHAST      EXAMINATION — 

Pboof  bt  Bepobteb— Berbenob  to  Notes  not  Fuxd. — In  snch  a 
proseention  there  is  no  error  in  allowing  the  phonographic  reporter 
who  acted  at  the  preliminary  examination  to  refer  to  his  original 
notes  to  enable  him  to  testify  as  to  certain  statements  made  by  the 
defendant  at  sach  hearing,  notwithstanding  soeh  notes  had  not  been 
filed.    (Id.) 

92.  OONTEADICIOBT     TSSTIMONT— CONSIDEBATION     BT     JUBT— INSTEUO- 

TION. — ^An  instruetion  that  contradictory  testimony  is  admissible 
only  for  the  pnrpose  of  impeaching  the  credibility  of  a  witness  and 
that  the  jury  might  not  consider  it  ss  cTidence  of  the  truth  of  such 
statements,  is  properly  refused.  (Id.) 
63.  Oun/F  07  Defendant — Taking  of  Pbopebtt  bt  I\>bcb  and  Fbab — 
Use  of  Disjunotiv^— iNsiEucnoN. — ^An  instruction  that  if  the 
jury  found  that  the  taking  of  the  mon^  was  accomplished  by  means 
of  *'f orce  or  fear,"  they  could  find  a  Terdiet  of  guilty,  is  not  erro- 
neous, notwithstanding  that  the  information  charged  that  the  tak- 
Ing  wss  accomplished  by  means  of  force  and  fear.     (Id.) 

54.  Bobbebt — EyiDENGB— Use    of    8ax>LEN    Aim)M0BiLE — Pbxjudigial 

Ebbob. — ^Where,  in  a  prosecution  for  robbery,  it  is  shown  that  the 
persons  engaged  in  the  commission  of  the  erime  droTC  to  the 
scene  thereof  in  a  Ford  automobile  about  7  o'clock  in  the  evening, 
and  the  evidence  is  barely,  if  at  all,  sufficient  to  justify  the  ver- 
dict that  the  defendant  participated  in  the  robbery,  it  is  prejudicial 
error  to  permit  the  owner  of  a  Ford  automobile  to  testify,  over 
objection  xnade  by  the  defendant,  that  he  left  his  machine  at 
a  comer  about  4  o'clock  in  the  afternoon,  that  it  was  gone  when 
he  returned  there  to  get  it  about  8  o'clock,  and  that  he  found  it  at 
another  place  some  hours  later,  in  the  absence  of  evidence  identify- 
ing such  machine  as  the  automobile  used  by  the  perpetrators  of  the 
crime,  except  that  both  were  Ford  machines  and  the  isinglass  was 
out  of  the  back  thereof.     (People  v.  Benwick,  774.) 

55.  Alibi — ^Evidence — Modification  of  Testimony — Befusal  to  Peb- 

lOT — Pbbjudioial  Ebbob. — In  such  a  prosecution  it  is  prejudicial 
error  to  refuse  to  permit  the  defendant  to  recall  a  witness  for  the 
prosecution  in  surrebuttal  for  the  purpose  of  permitting  the  wit- 
ness to  modify  her  testimony  as  to  the  presence  of  the  defendant 
at  a  certain  place  at  the  time  of  the  eommission  of  the  alleged 
crime.     (Id.) 
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DAMAGEa    See  Asniilt  and  BatteTj,  S-4;  Gontraet,  4,  11;  Emineal 
Domain,  14;  Negligence,  11;  Bape,  3,  4;  Sale,  6, 

DEED.    See  Banks;  Vendor  and  Vendee. 

DISMISSAL.    See  Practice,  1,  4. 

DIVOBCB. 

L  Assignment  ow  GokinrNirr  Pbopebtt— Discretion. — ^Id  actions 
for  divorce  on  the  ground  of  adultery  or  extreme  cruelty,  snb- 
diviflion  1  of  eection  146  of  the  Civil  Code  confers  upon  the  trial 
eonrt  a  wide  latitude  for  the  ezereise  of  its  judgment  and  dis- 
cretion in  assigning  the  community  property  to  the  respective 
parties,  and  in  every  case  it  will  be  presumed  that  such  discretion 
has  been  wisely  and  properly  exercised.  (Thomson  t,  Thomsen, 
185.) 

2.  Cbuei/tt  07  Wxrir— AwABD  OF  Mobs  Than  Cnb-halv  oy  Commxtnitt 
Pbopebtt  to  Husband — Discretion  not  Abused. — In  an  action  for 
divorce  wherein  the  decree  is  granted  to  the  husband  on  the  groucf. 
of  extreme  cruelty,  there  is  no  abuse  of  discretion  in  awarding  to 
the  husband  more  than  one-half  of  the  community  property,  not- 
withstanding the  wife  has  been  a  hard-working  woman  and  by  her 
efforts  has  assisted  in  accumulating  the  property,  as  her  cruelty 
must  be  taken  into  consideration  in  making  the  award.     (Id.) 

8.  Antenuptial  Hou>ings  op  Husband—Consideration  in  Awarding 
Community  Pbopebtt. — ^Where  a  divorce  is  granted  to  the  husband 
on  the  ground  of  the  wife's  cruelty,  it  is  proper  to  take  into  con- 
sideration, in  awarding  the  community  property,  the  antenuptial 
holdings  of  the  husband  used  by  him  after  marriage  and  inter- 
mingled with  the  common  holdings,  notwithstanding  such  separate 
holdings  cannot  be  traced  into  any  specific  piece  of  property.    (Id.) 

4.  Awabd  07  Pbopebtt  in  Sevebaltt  to  One  Spouse. — In  awarding 
the  community  property,  the  court  may  consider  all  of  the  prop- 
erty as  one  asset  or  fund,  composed  of  separate  units,  and  award 
all  of  designated  and  described  pieces  of  property  to  one  party, 
instead  of  an  undivided  interest  in  alL     (Id.) 

6.  Mandate— Execution  on  Alimont  Obdek— Betogation  op.— An 
order  commanding  the  clerk  of  the  superior  court  to  issue  a  writ  of 
execution  to  enforce  an  order  for  the  payment  of  alimony  pendente 
lite  in  an  action  of  divorce,  will  be  reversed  on  appeal,  where  it  is 
made  to  appear  that  the  order  granting  the  alimony  had  been 
revoked  before  the  making  of  the  order  appealed  from.  (Machado 
T.  Machado,  378.) 

8.  Denial  op  Belief— Award  of  Custodt  of  Children— PbwER  op 
Court. — In  an  action  for  divorce,  the  court  has  power  under  sec- 
tion 188  of  the  Civil  Code  to  make  an  order  affecting  the  custody  of 
the  children  of  the  marriage,  although  the  divorce  is  denied.  (Mat- 
ter of  John  E.  Saul,  382.) 
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7.  OoNSTlLUonoN  07  SxcnoH  188,  CnriL  GoDB.--£leetioii  188  of  th« 
Civil  Code  itself  does  not  state  any  limitation  of  its  effect  to  eases 
ia  which  diToree  is  denied,  and  if  sneh  limitation  be  imposed  npon 
the  language  of  the  statute  it  must  be  a  limitation  by  construction, 
but  such  section  is  designed  for  the  protection  of  children  and 
should  be  liberally  construed.     (Id.) 

S.  Applkutxoh  wotL  CouNBXL  Febs  and  Costs— Allboed  Nonbesi* 
DBNCB  OF  Winfr—BiOHT  TO  Pbiob  Hbabino  or  Apfuoa.tion.^A 
wife  who  is  without  means  to  prosecute  an  action  for  divorce  is 
.  entitled  to  have  an  application  made  by  her  for  attorney's  fees, 
court  costs,  and  alimony  pendente  lite  heard  and  determined  in  ad- 
vance of  the  question  raised  by  the  defendant  as  to  her  alleged 
Bonresidenee,  and  consequent  lack  of  jurisdiction  of  the  court. 
(Dahne  t.  Superior  Court,  664.) 

9.  BBsmENOB  IN  Divobgb  Agxigns-^Constbugtion  or  Seotion  128, 
Civil  Code. — Section  128  of  the  Civil  Code  relative  to  residence  of 
the  plaintiff  in  actions  for  divorce  does  not  impose  any  limitation 
OB  the  jurisdiction  of  the  superior  court  in  such  actions,  but  simply 
prescribes  certain  facts  essential  to  the  making  out  of  a  case  war- 
ranting a  divorce,  and  allegations  in  regard  to  residence  stand  upon 
the  same  footing  as  any  other  allegation  of  facts  showing  the  right 
to  a  divorce.     (Id.) 

10.  Custody   or    Chiu>b£n — AppBiLi«--STAT   of   Proceedings. — In    an 

action  for  divorce  an  order  included  in  the  interlocutory  decree 
awarding  the  father  the  custody  of  the  minor  children  of  the  par- 
ties is  stayed  by  the  taking  of  an  appeal  from  such  decree  by  the 
wife,  and  the  trial  court  has  no  jurisdiction  pending  the  appeal 
to  order  that  such  children  be  taken  from  the  possession  of  their 
mother  and  given  to  their  father.     (Matter  of  Dupes,  698.) 

11.  EiTECT  OF  Afpeal—Removal  OF  JuBisDicTioN. — The  effect  of  the 

perfecting  of  an  appeal  is  to  stay  all  further  proceedings  upon  the 
judgment  or  order  appealed  from  or  matters  embraced  therein  in 
the  court  below,  and  to  remove  the  subject  matter  of  the  adjudica- 
tion from  the  jurisdiction  of  such  court.     (Id.) 

8ee  Husband  and  Wife,  8. 
EASEMENT.    See  Eminent  Domain,  11. 
EJECTMENT.    See  Adverse  Possession,  4 
EMBEZZLEMENT.    See  Criminal  Law,  24-38. 
EMINENT  DOMAIN. 

1.  OwNBESHIP^i\>BlfEB    ADJUDICATIOK^EvmENCB — AdMTSSIBIUTT    OF 

JUDOMBNT-BOLL  AND  FINDINGS — ESTOPPEL. — In  an  actiou  by  a  city 
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to  condemn  land  for  the  purpose  of  widening  a  thorooghfare,  where 
defendant  pleaded  a  former  adjudication  ai  to  the  title  of  the 
land  between  the  city  and  hia  predecessor,  the  judgment-roll  and 
findings  in  the  former  action  are  admissible  in  evidence,  although 
uncertain  as  to  the  identitj  of  the  land,  where  the  pleadings  ad- 
mitted that  the  precise  tract  involved  was  in  dispute  in  the  former 
action,  the  judgment  not  being  so  ambiguous  as  to  be  void;  and 
the  former  judgment  estops  the  plaintiff  in  the  second  action. 
(Citj  of  Los  Angeles  v.  Moore;  Johnston  v.  dtj  of  Los  Angeles, 
89.) 

2.  WiDENINO  OF  CiTT   THOSOUGHFABX — OwNEBSHIP  07   LAMD— BUBDEN 

OF  Proof. — In  this  action  brought  bj  the  eitj  of .  Los  Angela 
to  condemn,  for  the  purpose  of  widening  a  certain  thoroughfare 
therein,  an  irregular  plot  of  ground  aligning  a  portion  of  the 
northeasterly  boundary  of  lands  patented  to  the  city,  and  te  which 
the  appellant  claimed  ownership  as  devisee  under  the  will  of  a 
grantee  of  the  city  to  a  large  tract  of  land,  which  was  claimed 
to  include  the  plot  in  question,  it  is  held  that  by  reason  of  the  in- 
accuracies appearing  in  the  surveys  of  the  engineers  who  gave  testi- 
mony for  the  appellant  as  to  the  monuments  and  lines  of  the  land 
described  in  the  deed  of  appellant's  testate,  the  appellant  had  failed 
to  sustain  the  burden  of  proof  that  the  plot  in  dispute  was  included 
in  the  deed.  (C^ty  of  Los  Angeles  t.  Moore;.  Johnston  y.  dtj  of 
Los  Angeles,  41.) 
8.  Bkpaymxnt  of  Sbweb  Assissicent^-Bepehftion  fbom  BzBOunoN 
Sale — Bight  to  Bbimbubsbment. — The  appellant  in  sueh  aetion  is 
not  entitled,  as  a  condition  to  a  determination  against  his  ownership 
of  the  property,  to  be  repaid  the  amount  of  ^  sewer  assessment, 
which  he  paid  upon  redeeming  the  property  from  an  execution  sale 
had  on  a  judgment  against  him.  (Id.) 
4.  PuBUo  Pabk— Power  Pole  Linx  and  Proposed  Subway  Bights 
OF  Elbctbio  Bailboad  Company — Pbotbotion  from  Condemna- 
tion— ^DuTY  OF  CouBT. — ^In  an  action  brought  by  a  municipal 
eorporation  to  condenm  a  large  tract  of  land  for  tiie  purposes  of 
a  public  park,  where  there  is  included  in  sueh  traet  certain  parcels 
belonging  to  an  electrio  railway  company  an4  used  by  il  for 
the  purposes  of  a  power  pole  line  and  certain  other  pareels  which 
the  company  had  acquired  for  the  purpose  of  constructing  and  oper- 
ating a  subway,  it  is  the  duty  of  the  court  to  detennine  as  a  matter 
of  fact,  both  as  to  the  pole  line  and  the  subway  pareels,  whether 
they  had  been  dedicated  to  a  public  use,  upon  which  issue  the  burden 
of  proof  is  on  the  defendant,  and  if  either  or  both  of  them  wefe 
devoted  to  a  public  use,  then  the  court  should  determine  as  a 
matter  of  fact  whether  that  and  the  proposed  park  use  were  consist- 
ent, upon  which  issue  the  burden  of  proof  is  on  the  plaintiff,  and 
if  the  respective  uses  are  not  in  fact  wholly  inconsistent,  then  it  is  the 
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further  dntj  of  the  court  to  fix  the  terms  and  eonditions  of  eon- 
demnation  bj  the  eitji  and  the  manner  and  extent  of  use  of  the  prop- 
er^ ''for  each  of  such  purposes.*'  (Citj  of  Los  Angeles  t.  Los 
Angeles  Paeifie  Company,  100.) 

0.  TakINO  of  VBOPEBOn  ALBBADT  DB70TED  TO  PUBUO  USE — CDNSTHUO- 

TiON  OF  BTATims. — The  statutes  contemplate  the  taking  of  private 
property  for  public  use,  and  also  that  property  already  devoted  to 
public  use  may  be  taken  for  a  more  necessary  public  use,  but  that  in 
the  latter  case  where  the  proposed  new  use  is  also  consistent  with  the 
existing  public  use,  the  two  rights  shall  be  exercised  in  common, 
under  the  terms  and  eonditions  appropriate  to  the  case.  (Id.) 
tf.  Taking  of  Pbopbett  fob  Pabk  Purposes — Dktebmination  of 
Lbqislativb  Body  of  Munigipalitt— How  Fab  OoNCLusiy^ — Oon* 
STBuonoN  OF  Pabk  and  Playgbound  Act  and  Code. — The  general 
rule  which  is  found  in  section  1241  of  the  Code  of  Civil  Procedure 
and  in  the  Park  and  Playground  Act  (Stats.  1909,  p.  1066  et  seq.), 
and  which  authorises  the  legislative  body  of  a  city  to  finally  deter- 
mine that  the  public  necessity  and  convenience  require  that  certain 
land  be  condemned  for  park  purposes,  is  modified  by  subdivision  4  of 
section  1240  of  such  code,  enacted  to  meet  the  specifically  designated 
case  where  it  Is  proposed  to  condemn  land  already  subject  to  an  exist- 
ing public  use;  and  under  such  a  situation,  while  the  court  will  recog- 
nize ss  final  the  determination  of  the  legislative  body  that  the  taking 
of  the  land  is  necessary  for  public  use,  it  is  required  also  to  recognise 
the  existing  public  use,  and  to  provide  for  the  terms  and  conditions 
vpon  which  the  existing  use  may  continue,  if  in  fact  the  two  uses 
are  capable  of  coexisting  on  the  same  premises.     (Id.) 

7.  Los  Angxlbs  Chabteb— Usb  of  Pabt  of  Pabk  fob  Powxb  Polb 
LiNB.— The  provision  of  section  119b  of  the  charter  of  the  city  of 
Los  Angeles,  that  all  property  located  therein  which  has  been  or  may 
be  set  apart  or  dedicated  for  the  use  of  the  public  as  a  park  or  parks 
shall  forever  remain  inviolate  to  the  use  of  the  public  for  such  pur- 
pose, means  no  more  than  that  when  land  has  been  acquired  by  the 
city  for  park  uses,  such  land  shall  not  thereafter  be  appropriated 
to  other  uses,  and  does  not  prevent  such  city  from  acquiring  land  for 
park  purposes,  subject  to  the  use  thereof  for  another  purpose  to 
which  it  has  been  dedicated,  where  the  two  uses  are  consistent  and 
capable  of  existing  together.    (Id.) 

8.  Lands  Oocupixd  fob  Poweb  Pole  Line  Pubposes — ^Pubuo  Use. — 

The  use  of  land  occupied  by  an  electric  raUway  company  for  pole  line 
purposes  is  a  public  use.     (Id.) 

9.  Lands  Aoquibed  fob  Subway— Noncompletion—Pubuo  Use. — 
Parcels  of  land  purchased  and  held  by  an  electric  railway  company 
for  the  purpose  of  constructing  therein  a  subway  are  devoted  to  s 
public  use,  notwithstanding  that  all  parcels  necessary  to  the  con- 
struction of  such  subway  had  not  been  obtained,  where  about  ninety 
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per  cent  of  the  parcels  had  been  acquired  and  it  is  shown  to  be  the 
intention  of  the  company  to  complete  the  enterprise.     (Id.) 

10.  AHOUNT  or  GOICFXNSATION — ACGBUID  TAXES  AT  TIME  07  AWARD.—* 

In  awarding  damages  in  an  action  in  eminent  domain,  section  1249 
of  the  Code  of  Civil  Proeednre  exelndes  all  consideration  other  than 
the  valne  of  the  property  at  the  date  of  the  issuance  of  the  summons 
in  the  action,  and  tiierefore  no  award  is  permissible  for  taxes  and 
assessments  not  accrued  at  the  time  of  the  award.     (Id.) 

11.  Easement  iok  Foi<e  Line— Bight  to  Compensation  fob  Taking.— 

An  easement  OTor  land  for  a  power  pole  line  acquired  by  a  street 
railroad  corporation  is  a  substantial  property  right,  the  value  of 
which  should  be  accounted  for  by  any  other  party  seeking  to  enforce 
a  superior  right  of  eminent  domain  upon  the  same  premises ;  and  the 
owners  of  the  fee  are  not  entitled  to  all  the  compensation  to  be 
allowed  for  the  taking  of  the  land,  if  the  right  of  way  is  to  be  in- 
eluded  in  the  condenmation  without  any  reserratioA  of  further  right 
of  use  by  the  company.    (Id.) 

18.  C6NDKMNATI0N  OV  LaND  FOB  LEVBB— EyIDENCB — OPINION  OP  YALUI^— 

Othib  8aus— Impbopeb  Bbdibbot  Examination.— In  an  action  in 
eminent  domain  brought  by  a  reclamation  district,  to  condemn  a 
strip  of  land  as  a  part  of  a  right  of  way  for  a  leTce,  it  is  error 
to  permit  the  plaintifP  upon  redirect  examination  of  one  of  its 
trustees,  who  had  on  direct  examination  given  his  opinion  as  to 
the  market  value  of  the  strip,  to  state  that  he  based  his  opinion 
upon  what  other  lands  in  the  district  of  a  similar  character  as  to 
quality  had  been  sold  for  to  the  district,  although  the  defendi^it 
on  cross-examination  brought  out  the  fact  of  other  sales  and  the 
prices  at  which  they  were  made,  but  such  error  is  without  preju- 
dice, where  it  is  obvious  from  the  verdict  that  the  jury  did  not 
accept  the  testimony  of  the  witness  as  to  value.  (Beclamation  Dis* 
trict  No.  730  v.  Inglin,  496.) 

13.  Otheb  Sales  and  Prices  Obtained — ^Pbopeb  C^oss-ezamination 

— ^Limited  Pubposb. — ^In  such  an  action  it  is  proper  to  bring  out 
on  the  cross-examination  of  a  witness  as  to  value  the  fact  of  other 
sales  in  the  district  and  the  prices  at  which  they  were  made,  for 
the  purpose  of  testing  the  witness'  knowledge  and  impeaching  his 
opinion,  but  not  for  the  purpose  of  fixing  the  value  of  the  strip 
in  suit.     (Id.) 

14.  Yalub  op  Land— Bight  op  Owneb. — The  owner  of  land  sought  to 

be  condemned  is  entitled  to  its  actual  market  value  for  the  most 
valuable  use  or  uses  to  which  it  is  adapted  or  may  be  put,  and  the 
prices  at  which  other  lands  of  like  quality  and  adaptation  and  simi- 
larly situated  may  have  been  sold  cannot  reasonably  be  accepted  as 
a  just  criterion  for  measuring,  and  finally  ascertaining,  the  actual 
value  of  the  land  sought  to  be  taken.     (Id.) 
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15.  Afpbal  ibom  Judoment— ^at  or  Peoceedikgs — Supessedbas. — 
In  an  aetion  in  eminent  domain  to  secure  a  railroad  right  of 
way,  the  taking  of  an  appoal  by  the  pUdntifP  from  the  judgment 
of  condemnation  prior  to  the  expiration  of  the  thirty-day  period 
in  which  the  plaintiff  is  required  by  section  1251  of  the  Code 
of  Civil  Procedure  to  pay  the  sum  of  money  assessed,  has  the 
effect  of  staying  execution  on  the  judgment  pending  the  appeal 
'  without  the  giving  of  a  stay  bond|  and  the  appellant  is  entitled  to 
a  writ  of  iuperseOeoi  staying  such  execution.  (Colusa  and  Hamil- 
ton Bailroad  Company  v.  Superior  Court,  746.) 

18.  Natubx  or  Jtn>OMENT. — A  judgment  of  condemnation  is  not,  prior 
to  the  expiration  of  the  thirty-day  period,  a  judgment  for  the  direct 
payment  of  money  within  the  meaning  of  section  942  of  the  Code 
of  Civil  Procedure  requiring  the  execution  of  an  undertaking  to 
stay  the  operation  of  the  judgment  pending  sppeal,  but  amounts 
to  ao  more' than  an  order  fixing  the  price  at  which  plaintiff  may 
or  may  not  take  the  property.     (Id.) 

17.  Tncx  or  Patickmt  or  Damages— Constbugtiok  or  Section  1251, 
Gou  or  Civil  Ptoornxna. — The  "final  judgment"  mentioned  in  sec- 
tion 1251  of  the  Code  of  Civil  Procedure  relating  to  the  time  within 
which  the  plaintiff  mutt  pay  the  sum  of  money  assessed  as  damages, 
has  reference  to  the  preliminary  judgment  of  condemnation  entered 
by  the  superior  court,  and  not  to  the  final  conclusion  of  the  litigation. 
(M.) 

BMPLOTEB  AND  EMPLOYEE. 

1.  AcnoN  roB  Damages — ^Besaoh  or  Contraot  or  Employuent— Dis- 
OHABOi  rsoM  SxaviGB— Pleading— iNsurncxxNT  Complaint.— In  an 
action  for  the  recovery  of  damages  for  the  breach  of  a  contract, 
wherein  the  plaintiff  assigned  to  the  defendant  certain  leases  and 
contracts  for  the  removal  of  earth  and  day  materials  to  be  used  in 
the  manufacture  of  brick  and  other  articles,  and  agreed  to  give  his 
entire  time  and  attention  to  the  business  of  the  defendant  for  a 
period  of  yean,  in  consideration  of  the  delivery  to  him  of  certain 
shares  of  the  capital  stock  of  the  defendant  and  the  agreement  to 
employ  him  for  the  said  period  at  a  stated  monthly  salary,  the  com- 
plaint fails  to  state  a  cause  of  action  for  damages  for  the  alleged 
violation  of  the  terms  of  the  contract  in  so  far  as  the  wrongful  dis- 
missal of  the  plaintiff  by  the  defendant  is  alleged,  where  the  only 
ftvermtot  charging  such  dismissal  is  that  the  defendant  refused  "tb 
perform  the  contract  any  longer  or  further  or  in  whole  or  in  part 
or  to  any  extent,"  and  still  so  refuses,  and  that  the  plaintiff  has 
been  prevented  from  performing  the  contract  in  any  respect  or  at 
all  by  reason  of  the  "aforesaid  refusal  and  continued  refusal  of  said 
defendant."  (Winsor  v.  Silica  Brick  Company,  85.) 
S.  DiBCHABOi  or  Plaintiff — Insupficienct  or  Evidence. — A  letter 
written  bj  the  defendant  to  the  plaintiff  stating  that  the  former 
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"hereby  releasee  yon  from  any  fnrtlier  ierrieei  in  its  behalf.  This 
will  enable  yon  to  seek  employment  elsewhere,'*  does  not  constitute 
a  clear  and  uneqniYocal  act  of  dismissali  and  is  not  sufficient  to 
support  a  finding  of  a  discharge,  when  read  in  connection  with  the 
uncontradicted  testimony  of  the  secretary  of  the  defendant  as  to  a 
statement  made  by  the  plaintiff  a  few  days  before  the  receipt  of  the 
letter  that  he  had  an  opportunity  to  obtain  employment  elsewhere 
if  the  defendant  would  release  him  from  the  contract     (Id.) 

8.  Prevention  or  Febtobmanci — Insufpioixnot  or  Etidenos. — Li 
the  absence  of  eridence  of  any  affirmatiTe  act  on  the  part  of  the 
plaintiff  after  the  receipt  of  such  letter  showing  a  willingness  upon 
his  part  to  proceed  with  the  contract,  the  allegation  in  such  com- 
plaint that  the  defendant  prevented  the  plaintiff  from  proceeding 
with  the  performance  of  the  contract  is  not  sustained.  (Id.) 
See  Workmen's  Compensation  Act. 

ESTATES  OF  DECEASED  PEBSONSL 

1.  Surrender  of  Stock  in  Local  Corporation  to  Forhoh  Exxcutok— 
Recovery  by  Subsequently  Appointed  Local  Administrator. — 
The  voluntary  surrender  by  a  domestic  corporation  of  stock  therein 
owned  by  a  resident  of  another  state  at  the  time  of  his  death  to 
the  foreign  domiciliary  executor  of  the  deceased,  and  subsequently 
to  the  rightful  devisee  under  the  will,  prior  to  any  local  ancillary 
administration,  constitutes  a  good  defense  to  an  action  for  the  stock 
brought  by  the  local  ancillary  administrator  against  the  corporation. 
(Union  Trust  Company  of  San  Francisco  t.  Pacifie  Telephone  St 
Telegraph  Company,  64.) 

2.  Personal  Property  Outside  of  State— Taking  op  Possession  by 
Local  Administrator. — Although  the  executor  or  administrator  of 
the  domicile  cannot  maintain  a  suit  in  another  state  to  recover  per- 
sonal property  or  collect  a  debt  due  the  estate,  yet  he  may  take  pos- 
session of  such  property  peaceably  without  suit,  or  collect  a  debt  if 
voluntarily  paid,  and  if  there  is  no  opposing  administration  in  the 
state  where  the  property  was  situated,  its  courts  will  recognize  his 
title  as  rightful,  and  protect  it  as  fully  as  if  he  had  taken  out  let- 
ters of  administration  there;  and  the  voluntary  payment  of  the  debt 
by  such  debtor  under  such  circumstances  would  be  good,  and  consti- 
tute a  defense  to  a  suit  by  an  ancillaiy  administrator  subsequently 
appointed.     (Id.) 

ESTOPPEL.    See  Brokers,  3;  Contract,  10;  Corporation,  5,  7;  Eminent 
Domain,  1;  Mechanics'  Liens,  5. 
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EVIDENCE.  See  Aeeonnt  Stated,  4,  7;  Adyerse  Posseesion,  7,  11; 
Appeal,  5;  Broken,  10;  Contract,  8,  12;  Corporation,  4;  Crim- 
inal Law,  1-10,  14,  16-22,  25,  31,  38,  46,  50-^52,  54,  55;  Emi- 
nent Domain,  1,  2,  12-14;  Frand,  4,  5;  Illegal  Contract,  2,  3; 
Kegligenca,  1-3,  14^  15,  29,  31-33;  Bape;  Receipt;  Warehouatf- 


EXECUTION. 

1.  Stat  of  Ezzcotiom' — ^RtTNKiKO  of  Period  of  Limitation.— An  orfl^^r 

staying  ezeention  of  a  judgment  made  on  tlie  day  a  judgment  is 
rendered  runs  from  that  date,  and  not  from  the  date  of  the  entry  of 
the  judgment.     (Garrett  ▼.  Garrett,  173.) 

2.  Gbxateb  Amount  Than  Judgmen^t— Quashino  of  Writ. — Where. 

an  execution  is  issued  for  a  greater  amount  than  that  for  which 
the  judgment  was  rendered,  it  may  be  quashed  on  motion.  (Har- 
baugh  V,  Lassen  Irrigation  Company,  764.) 
8,  Jukisdiction — ^Difpeeent  Judges.— The  jurisdiction  of  the  court  to 
quash  the  writ  is  not  affected  by  the  fact  that  the  judge  who  pre- 
sided at  the  hearing  of  the  motion  to  quash  was  a  different  ju(l;;e 
from  the  one  who  presided  when  the  writ  was  ordered  to  issue.  (Id.; 
See  Appeal,  1,  3,  8,  9;  Eminent  Domain,  15. 

EXE(JUTOHS   AND   ADMINISTRATOBS.    See   Estates  of   Deoeased 
Persons. 

FALSE  IMPBISONMENT.    See  Assault  and  Battery. 

FELLATIO.    See  Criminal  Law,  36,  37, 

FENCaSS. 

1.  Railroad  Corporation — ^Failure  to  Fence  Track — Kiluno  of  Do- 

mestic Animal — ^Rioht  of  Action — Construction  of  C(h>e. — ^The 
provisions  of  section  485  of  the  CHvil  Code,  as  that  section  existed 
prior  to  the  amendment  of  1915,  giving  a  right  of  action  against  a 
railroad  company  for  the  killing  or  maiming  of  a  domestic  animal 
upon  its  line  of  road  which  passes  through  or  along  the  property  of 
the  owner  thereof,  in  esse  of  the  company's  failure  to  fence  the 
track,  are  not  intended  to  be  for  the  benefit  of  the  owners  of  stock 
running  at  large,  but  the  right  of  action  there  given  exists  only  in 
favor  of  one  having  some  interest  in  land  adjoining  the  right  of  way 
of  the  railroad.     (Wills  v.  Southern  Pacifle  Company,  723.) 

2.  Action  bt  Lessee — Interest  in  Land—Failurb  of  Proof. — ^In 
an  action  against  a  railroad  corporation  for  damages  on  account  of 
the  loss  of  certain  horses  of  the  plaintiff  which  were  killed  by  a 
collision  with  one  of  the  defendant's  trains  by  reason  of  the  negli- 
gence of  the  defendant  in  permitting  the  gate  in  its  fence  inclosing 
its  right  of  way  to  be  left  open  and  the  animals  to  stray  thereon 
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from  adjacent  land,  the  right  of  the  plaintiff  in  or  to  the  land  is 
not  established  hj  proof  that  she  leased  the  land  from  a  third  partj, 
without  any  further  proof  that  laeh  party  owned  the  land,  or  anjr 
interest  therein,  or  that  he  was  in  possession  of  it,  or  that  the  plain- 
tiff obtained  possession  through  him.  (Id.) 
8.  CLOSiNe  OF  Gates — ^Dutt  or  Bailboad  Cobpobations — Ebbonkous 
iKSTBUonoN. — ^An  instruction  declaring  it  to  be  the  duty  of  a  rail- 
road corporation  to  keep  gates  in  fences  along  its  tracks  closed  on 
•U  proper  occasions  to  prevent  stock  from  adjoining  lands  from 
passing  upon  its  right  of  way,  ia  erroneous,  in  that  it  imposes  upon 
fueh  a  corporation  the  absolute  duty  of  keeping  the  gates  dosed, 
whereas  in  fact  its  only  duty  is  to  use  reasonable  eare  to  keep  them 
elosed.    (Id.) 

FINDINGS. 

1.  AonoN  FOB  Sbbvices— Cboss-oomplaint  fob  MomsT  Loaned  and 
Goods  Sou) — Failubx  to  Find  on  Issue— Bevebsal  or  .Tudgment. 
Where  in  an  action  to  recover  for  services  performed  in  working 
a  mine,  the  defendant  filed  a  cross-complaint  alleging  an  indebt- 
edness to  him  for  money  loaned  and  goods  sold,  and  the  plaintiff 
in  his  answer  to  such  pleading  denied  the  indebtedness,  and  evi- 
dence was  admitted  on  such  issue,  a  finding  thereon  was  essen- 
tial, and  where  omitted,  the  judgment  must  be  reversed  on  appeal 
(Math  T.  Orescent  Hill  Gold  Mines  Co.  of  California,  636.) 

2.  Matebial  Issxte — Appeal. — A  judgment  will  be  reversed  on  appeal 
where  there  ia  a  failure  to  make  a  finding  on  a  material  issue. 
(M.) 

6ee  Adverse  Possession,  4. 

FIBE  INSUBANCE.    See  Insuranee,  13-15* 

FISH  AND  GAME. 
1,  PowEB  or  Lbgislatube — OoNSTrrunoNAi*  Law.— By  the  adoption 
in  the  year  1902  of  section  25^  of  article  IV  of  the  constitution, 
providing  that  the  legislature  may  provide  for  the  division  of  the 
state  into  fish  and  game  districts  and  may  enact  such  laws  for 
the  protection  of  fish  and  game  therein  as  it  may  deem  appro- 
priate to  the  respective  districts,  the  people  expressly  vested  in 
the  legislature  of  the  state  the  sole  and  exclusive  power  over  and 
control  of  legislation  relating  to  the  fish  and  game  of  the  state, 
and  withdrew  from  the  local  subdivisions  of  the  state  whatever 
power  th^  might  have  previously  exercised  over  such  subject  under 
section  11  of  article  XI  of  the  constitution,  which  grants  to  coun- 
ties, cities,  towns,  and  townships  of  the  state  the  right  to  make 
and  enforce  within  their  respective  limits  all  sueh  local,  police, 
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Budtaiy,  and  other  regulations  as  are  not  in  eonfliet  with  general 
laws.     (Matter  of  Cenoinino,  288.) 

8.  Constitutional  Provision  Mandatoby. — ^The  provisions  of  sec- 
tion 25%  of  article  IV  of  the  constitution  are  mandatory,  notwith- 
standing the  nse  therein  of  the  word  ''may."     (Id.) 

8.  Statutoet  Construction — Pebmissivi  Language. — Where  the  pur- 
pose of  the  law  is  to  elothe  publie  ofScers  with  power  to  be  exer- 
cised for  the  benefit  of  the  public,  language  which  is  permissive 
in  form  is  to  be  construed  as  peremptory.    (Id.) 

i.  Withdrawal  or  Poucb  Power. — The  people  may  at  any  time 
legally  withdraw  from  local  authorities  the  power  of  police  or  any 
portion  thereof  which  they  have  by  their  constitution  granted  to 
such  authorities.    (Id.) 

FRAUD, 

!•  Transfer  or  Gorporati  Stock -—Intent  to  Defraud  Creditors — 
Support  or  Finding.  —  In  an  action  by  a  judgment  creditor  to 
have  a  transfer  of  corporate  stock  made  by  a  husband  to  his  wife 
declared  void  on  the  ground  that  the  transfer  was  made  without 
consideration  and  at  a  time  when  the  defendant  was  indebted  to  the 
plaintifP  and  to  others  in  a  large  amount,  a  finding  that  the  gift  was 
made  with  intent  to  dday  and  defraud  creditors  is  supported  by 
evidence  that  the  defendant  owned  one-third  of  the  stock  of  the 
corporation,  that  the  year  before  the  transfer  the  corporation  lost 
one-tiiird  of  the  amount  for  which  it  was  capitalized,  and  that  the 
defendant,  fully  aware  of  the  financial  condition  of  the  corpora- 
tion, a  few  months  before  the  transfer  offered  to  plaintiff  all  his 
stock  if  plaintiff  would  assume  his  liabilities  thereon.  (8.  E.  Slade 
Lumber  Company  y.  Derby,  155.) 

2.  Transfer  With  Intent  to  Defraud — ^iNsotvENor  Immaterial.^— 
A  solvent  person  may  transfer  property  with  intent  to  hinder  his 
creditors,  as  well  as  one  who  is  insolvent.     (Id.) 

8.  Evidence  or  Fraud. — The  question  whether  a  conveyance  is  in  fraud 
of  the  rights  of  a  creditor  is  one  of  fact,  and  it  can  only  be  inferred 
in  most  casee  from  all  the  attending  facts  and  circumstances.     (Id.) 

4.  Judgment  and  Execution — ^Admission  in  Evidence. — In  an  action 

by  a  judgment  creditor  to  set  aside  a  transfer  on  the  ground  of 
t  fraud,  it  is  not  error  to  admit  in  evidence  the  judgment,  and  writs 
of  execution  in  the  action  in  which  the  judgment  was  obtained,  ^M  it 
ia  necessary  to  enable  such  a  creditor  to  maintain  the  action  for 
him  to  show  that  he  was  a  judgment  creditor  and  that  he  hac^  ex- 
hausted his  legal  remedies  to  obtain  satisfaction  of  the  judgment. 
(Id.) 

5.  Admission  or  EvmENOE— Liberal  Bule. — In  an  action  to. s^  aside 
transfers  on  the  ground  of  fraud,  great  latitude  should  be  allowed 
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in  Um  admiflsioii  of  circumstantial  evidence,  and  objections  to  qnet- 
tions  on  the  ground  of  irrelervanej  are  not  favored.     (Id.) 
See  Corporation,  8,  4;  Mortgage;  Pledge,  ft. 

OBANTOB  AND  GBANTITB.    See  Banks;  Deed. 

GUABANTT.    See  Corporation,  10. 

H0MB8TBAD. 

1.  BZOHAMfflB  OF  BllL  PBOPEBTT— BlFOBlf  ATION  AND  BnCOlO  ENTOBOI- 

lONT.— A  husband  and  wife  are  not  entitled  to  have  a  written  eon- 
tract  for  an  exchange  of  real  property  reformed  and  then  specifically 
enforced  where  the  writing  consisted  of  a  written  offer  made  and 
signed  only  by  the  husband  and  accepted  in  writing  by  the  defend- 
ant, and  the  property  of  the  plaintiffs  was  encumbered  with  a  home- 
stead declared  l^  the  wife.  (Ainsworth  t.  Morrill,  509.) 
ft.  EHOuiiBEAKOi — Stbiot  Oomplukcb  With  Statutb. — The  policy  and 
purpose  of  section  1242  of  the  C^vil  Code  is  to  prevent  the  destruc- 
tion or  encumbrance  of  a  homestead  by  either  spouse  acting  alone, 
and  a  purported  conveyance  or  encumbrance  of  the  homestead  by 
either  spouse  not  made  in  strict  compliance  with  the  requirements 
of  such  section  is  invalid  and  inoperative  for  any  purpose.    (Id.) 

HUSBAND  AND  WIPE. 

1.  Actions — Abatimxht  and  Survival  oy  Causes  oy  Actions — Tavts. 
An  action  arising  out  of  a  tort,  unconnected  with  contract  and 
which  affects  the  person  only  and  not  the  estate,  is  purely  personal, 
and  abates  with  the  death  of  the  wrongdoer,  while  an  action  vir- 
tually founded  upon  contract,  though  nominally  in  tort,  survives 
against  the  tort-feasor's  legal  representatives.  (Yragnizan  v.  Sav- 
ings Union  Bank  and  Trust  Company,  709.) 

8.  SsTTiAiczNT  oy  Pbopxstt  Bights  —  Biooveby  oy  COnobaled  Pbop 
EBTT— Action  not  Abated  upon  Death. — An  action  to  recover 
one-half  of  the  value  of  certain  property  concealed  by  a  husband 
from  his  wife  upon  the  settlement  of  their  property  rights  during 
the  pendency  of  an  action  for  divorce,  is  in  the  nature  of  an  action 
for  the  recovery  of  an  interest  in  property,  and  does  not  abate  with 
the  death  of  the  husband.     (Id.) 

8.  Maintenancb  oy  Action— Degeeb  oy  Divobob  not  a  BAB.--The 
maintenance  of  such  an  action  is  not  barred  by  the  decree  in  the 
suit  for  divorce,  where  such  decree  dealt  only  with  the  status  of  the 
parties.     (Id.) 

i.  PLBADiNO-OryiciAL  CAPACITY  oy  ExECUTOB. — An  allegation  in  the 
complaint  that  on  a  stated  day  letters  testamentary  were  duly  and 
regularly  issued  to  the  defendant  executor,  and  that  such  defendant 
ever  since  has  been  and  now  is  the  duly  qualified*  and  acting  ez- 
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eentor  of  the  will  of  the  deceased  husband,  it  a  snflSeient  aUegation 
of  offieial  capacity,  in  the  absence  of  a  special  demurrer.  Where 
such  allegation  is  admitted  in  the  answer,  such  admission  has  the 
effect  of  a  stipulation  of  the  fact,  which  renders  the  allegation  of 
more  spesific  facts  unnecessarj.  (Id.) 
5.  False  Bepbisentations  —  Statement  in  Divobob  Pbooeedinos — 
BiOHT  or  AonoN  not  Affeotbd  by. — The  fact  that  most  of  the 
false  representations  made  by  the  deceased  upon  which  the  plaintiff 
relied  were  not  made  to  her  personally,  but  by  the  testimony  of  the 
deceased  and  in  affidavits  filed  by  Urn  in  the  action  for  divorce, 
does  not  affect  the  right  of  the  plaintiff  to  maintain  the  aetion. 
(Id.) 

See  Criminal  Law,  84,  85;  Diyorca;  Tmit. 
ILLEGAL  OONTBACT. 

L  CONTBAGT  POB  PUBCHASS  Or  STOCKS  ON  MABGIN — PLEDGE  TO  SECUBB 

Bbokbbs  —  AonoN  to  Bbcoveb  Pledged  Pbopebtt  —  PLEADiNa — 
SuFridENOT  or  Complaint*— In  an  action  in  replevin  to  recover 
certain  certificates  of  stock  and  a  certain  bond  deposited  with  a  firm 
of  stockbrokers  engaged  in  the  business  of  buying  and  selling 
stocks  and  bonds  on  margin,  and  otherwise,  as  collateral  security 
for  any  debt  that  might  accrue  from  the  plaintiff  to  the  defendants 
on  account  of  any  loss  caused  by  reason  of  any  contract  that  plain- 
tiff might  make  with  defendants  whereby  defendants  might  pur- 
chase of  or  for,  or  sell  to  or  for,  plaintiff,  on  margin,  shares  of 
the  capital  stock  of  various  corporations,  the  complaint  states  a 
cause  of  action  where  it  is  alleged  that  in  none  of  the  various  con- 
tracts entered  into  was  there  any  intention  on  the  part  of  either 
party  that  there  should  be  delivery  of  the  shares  of  stock  bought 
or  sold,  but  that  only  the  difference  between  the  contract  price  and 
the  market  price  of  said  shares  should  be  paid,  and  onij  such 
difference  was  ever  paid.  (Hartnett  v.  Wilson,  678.) 
2.  Evidence  —  UNiAwruL  Chabagteb  or  Tbansactions  —  Oenebal 
Questions — ^Laok  or  Prejudice. — In  an  action  to  recover  the  pos- 
session of  such  certificates  and  bond,  the  defendants  are  not  preju- 
diced by  the  rulings  of  the  court  in  permitting  the  plaintiff  to  show 
the  character  of  many  of  the  transactions  in  a  general  way,  where 
previous  thereto  a  great  deal  of  evidence  had  been  received  cover- 
ing particular  details  of  many  of  the  transactions,  showing  their 
unlawful  character.  (Id.) 
8.  BuLES  or  New  Yobk  Stock  Exchange  —  PBoor  Pbopeblt  Ex- 
cluded.— The  rules  of  the  New  York  Stock  Exchange  in  rcgnrd 
to  buying  and  selling  stock  are  properly  excluded  in  such  an  action, 
where  there  was  no  evidence  that  the  defendants  were  members  of 
such  exchange,  or  transacted  any  of  the  plaintiff's  bus'me»s 
through  iC     (Id.) 
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4.  Valux  of  Pbopebty—Timx  or  Deuakd  iob  DwjmsRY, — ^The  value 

of  the  property  involved  in  such  an  aetion  is  to  be  computed  accord- 
ing to  its  value  at  the  time  when  demand  for  delivery  was  made, 
and  not  as  of  the  date  of  the  original  deposit.     (Id.) 

5.  Trial— BsrusAL  or  Oontinuancx  —  Disgbxtion  not  Abused. — It 

is  not  an  abuse  of  discretion  to  refuse  a  continuance  of  the  trial 
at  the  close  of  the  plaintiff's  evidence  in  order  to  permit  the  defend- 
ants to  obtain  evidence  to  meet  the  amendment  made  to  the  plain- 
tiiTs  complaint  on  the  day  of  trial,  which  showed  that  the  dealings 
were  to  include  cotton,  as  well  as  corporate  stock,  in  the  absence  of 
any  showing  that  the  witness  whose  attendance  was  required  would 
or  eould  testify  as  to  the  lawful  character  of  the  cotton  transac- 
tions.    (Id.) 

6.  AppeaI/— Bankbuftct  or  Appellants  Pending  Determination — 

BiOHTS  or  Respondent. — Upon  an  appeal  taken  from  the  judgment 
and  order  denying  a  new  trial  in  such  action,  the  right  of  the 
respondent  to  have  the  appeal  determined  is  not  affected  by  the 
bankruptcy  of  the  defendants  pending  the  appeal,  and  if  the  appeal 
be  affirmed,  the  plaintiff  is  entitled  to  recover  the  property  or  to 
inert  his  rights  under  the  appeal  bond.     (Id.) 

INGEST.    Bee  Criminal  Law,  SB,  89. 

INJUNCTION. 

1.  Phbuminabt  Injunction— Discretion— Appeal.— The  granting  of 
a  preliminary  injunction  is  not  a  matter  of  right,  but  the  application 
is  addressed  to  the  sound  discretion  of  the  court,  which  is  to  be 
exercised  according  to  the  circumstances  of  the  particular  case;  and 
its  action  upon  such  application  will  not  be  reviewed  in  the  appellate 
eourt  unless  it  shall  dearly  appear  that  there  was  an  abuse  of  its 
discretion.     (Temple  t.  Gordon,  127.) 

t.  BlMILAETFT  Or  BREAD  WRAPPERS— DENIAL  OP  PRELIinNARY  INJUNC- 
TION— ^DiSGRXTiON  NOT  ABUSED. — ^Upon  this  appeal  from  an  order 
denying  a  motion  for  a  preliminary  injunction  restraining  the  de- 
fendant from  using  a  eertain  wrapper  upon  bread  manufactured 
and  sold  by  him,  on  the  ground  of  its  similarity  to  the  wrapper  used 
by  the  plaintiff,  it  is  held  that  in  view  of  the  nature  of  the  relief 
demanded,  and  of  the  convicting  evidence  which  came  before  the 
superior  court  upon  the  order  to  show  cause,  it  cannot  be  said  that 
the  plaintiff's  right  to  such  injunction  was  conclusively  established, 
or  that  the  court  abused  ita  discretion  in  denying  the  motioia.     (Id.) 

Bee  PlfldgOi  8. 

INSANE  PEBSONa 

Restoration  to  CAPAomr — Absence  or  Guardianship  Pboobedings — 
Jurisdiction  or  Oppicers  or  Asylum. — The  superior  eourt  is  with- 
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INSANE  PEBS0N8  (Continued)  • 

out  Jurifldictioiiy  under  the  provisioiis  ef  seetioa  1766  of  tbo  Oode 
of  Civil  Proeedurey  to  restore  to  eapacity  a  person  adjudged  to  be 
insane  and  eommitted  to  an  insane  asylum,  without  having^  been 
put  under  guardianship,  as  such  jurisdietion,  in  the  absenee  of 
guardianship  proceedings,  is  Tested  ezelusiyelj  in  the  ofBeers  of 
the  hospital.     (Enorp  ▼•  Board  of  Poliee  Commissioners,  539.) 

See  Criminal  Law,  11-H  80,  81. 

INSTBUCTION.  See  Assault  and  Battery,  S8;  Criminal  Law,  9,  18, 
19,  20,  23,  30,  40,  41,  43,  46-A8,  S2,  63;  Fenoes,  8;  NegHgenee, 
5,  11-13,  16,  20;  Bape,  4. 

INSUBANCE. 

1.  Lira  INSUBANOX— Action  Bxtwixn  Coniuotino  Claimants— Pay- 
ment INTO  CousT— Pleading. — ^Where,  in  an  action  between  con- 
flicting claimants  to  the  amount  called  for  in  a  policy  of  life 
insurance,  the  insurer  does  not  defend  the  action  but  deposits  the 
money  in  court  subject  to  a  determination  of  such  conflicting 
daims,  it  becomes  inmiaterial  as  to  whether  the  complaint  states 
a  cause  of  action  against  such  insurer.    (Freitas  ▼.  Freitss,  16.) 

8.  Action  on  Polict  —  Bishts  UNma  ANTiNumAL  Agbxbmxnt.--- 
SuFFiciBNOT  OF  COMPLAINT. — ^The  complsint  in  such  an  action  is 
suflicient  as  between  the  conflicting  claimants,  where  it  is  alleged 
that  the  plaintiff  was  induced  to  marry  the  insured  by  an  antenuptial 
agreement,  wherein  he  promised  the  plaintiff  that  if  she  would 
marry  him  he  would  make  her  the  beneficiary  of  the  policy,  and 
that  upon  his  marriage  with  the  intent  of  performing  his  agree- 
ment he  caused  the  plaintiff  to  be  named  as  beneficiary  and  de- 
livered the  policy  to  her,  and  thereafter  secured  possession  thereof 
and  without  her  knowledge  or  consent  substituted  the  defendants 
as  beneficiaries.     (Id.) 

8.  Antenuptial  Aobebmsnt  —  Beduction  to  WaiTiNa— Nonessential 
Avebment—Pbesumftion. — The  complaint  in  such  an  action  is 
not  subject  to  general  demurrer  for  failure  to  allege  that  th# 
antenuptial  agreement  was  reduced  to  writing,  as  such  agreement, 
as  a  matter  of  pleading,  will  be  presumed  to  be  in  writing.    ,(Id.) 

4.  XSzEOUTioN  OP  Antenuptial  Aokeement— -Writing  not  Essential. 

Such  an  antenuptial  agreement  is  not  required  to  be  in  writing 
where  the  same  became  fully  executed  by  the  act  of  the  insured 
in  procuring  his  wife  to  be  designated  as  the  beneficiary  of  the 
policy.     (Id.) 

5.  LiPE   INSUBANOE — ^ACTION   TO   BECOYEB   AMOUNT   OP   POUCT — CLAIM 

Under  Antenuptial  Agreement — Payment  to  Substituted  Bene- 
nciARiES — Pleading — Suppigisnct  op  Complaint. — In  an  action 
to  recover  the  amount  called  for  by  a  policy  ef  insurance,  the  com- 
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INSUBANCE  (Continued). 

plaint  states  a  cause  of  action  where  it  is  alleged  that  the  plaintiff 
was  made  the  beneficiary  of  the  policy  under  the  terms  of  an 
antenuptial  agreement,  and  that  the  insured  after  delivering  the 
policy  to  the  plaintiff  secured  possession  thereof  and  without  her 
knowledge  or  consent  substituted  the  defendants  as  beneficiaries, 
notwithstanding  that  the  insurer  had  paid  the  amount  of  the  policy 
to  the  dof  endantiB  prior  to  the  eommencement  of  the  action.  (Freitas 
T.  Freitas,  19.)  ' 

6.  Action  fob  Monxt  Had  and  Beositxd  —  Laos  ow  Oontbaotual 
PsxviTT — When  Maintainable. — An  action  for  money  had  and 
received  may  be  successfully  maintained  even  though  not  founded 
upon  allegations  showing  an  express  privity  of  contract  between 
the  parties,  upon  the  theory  that  if  one  of  the  parties  has  received 
money  due  and  owing  to  the  other  under  circumstances  which  make 
it  his  duty  to  surrender  the  money  to  the  rightful  owner,  the  law 
win  imply  the  promise  to  do  so,  and  thereby  ereate  the  requisite 
eontractual  privity.     (Id.) 

7.  Life  Insubanoe— Illness  of  Insxtbid  Between  Date  of  Ap^lioa- 
tion  and  Delivebt  of  Pouct — ^Lack  of  Knowledge  bt  Insubeb — 
Cancellation  of  Pouoy. — ^A  life  insurance  company  is  entitled  to 
have  a  policy  of  insurance  canceled  upon  tender  of  the  amount  of 
premium  paid,  where  the  applicant  for  the  policy  between  the  date 
of  her  application  and  the  time  of  acceptance  of  the  application 
and  date  of  the  delivery  of  the  policy  had  an  attack  of  typhoid 
fever,  and  the  coinpany  was  without  knowledge  or  notice  of  such 
illness  until  after  the  delivery  of  the  policy.  (Security  Life  insur- 
ance Company  of  America  ▼.  Booms,  119.) 

8.  Application  fob  Life  Insubange — CHANofcs  in  Physical  C6ndi- 
TioN  Pending  Negotiations  —  Duty  of  Applicant. — The  obligation 
rests  upon  an  applicant  for  life  insurance  to  disclose  such  changes 
in  his  physical  condition  as  occur  pending  the  negotiations  as  Irould 
influence  the  judgment  of  the  company  as  to  the  advisability  of  ac- 
cepting the  risk.     (Id.) 

9.  Bepbesentations  in  Application^Tiice. — The  representations  eon- 
tained  in  an  application  for  insurance  must  be  presumed  to  refer  to 
the  time  of  the  completion  of  the  contract  of  insurance.     (Id.) 

io.  Life  Insubance  Law — Change  of  Beneficiary — Consent  of  In- 
BUBtB— Void  By-law. — A  by-law  of  a  life  insurance  company  pro- 
viding that  a  change  in  the  beneficiary  named  in  the  certificate 
of  membership  "shall  not  be  binding  until  the  consent  of  the  asso- 
ciation shall  be  indorsed  on  the  said  certificate  of  membership" 
must  be  disregarded  as  of  no  force  or  effect,  where  it  is  inconsistent 
with  and  restrictive  of  the  right  given  by  the  laws  of  the  state 
under  which  said  company  was  created  to  an  insured  to  change  his 
beneficiary  at  pleasure.     (Garrett  T.  Garrett,  173.) 

'    81  C»l.  App.— 54  ^  ;  ? 
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11.  Filing  of  C6pt  of  Inbossxmsivt  Ckakoxmo  Binxfigubt— Piaa- 

XNTA.TION   OF   OUOINAI/— SUFFIGUNT   OOICPLIANOI   WiTH   BT-LAW. — 

A  by-law  of  a  life  inBuranea  eompany  proyiding  tbat  a  eopj  of  the 
indorsement  on  the  eertiilcata  of  membenhip  changing  the  bene- 
ficiary and  ligned  by  the  member  shall  be  filed  with  the  company 
is  sniBeiently  complied  with  where  the  original  was  presented  to  the 
company,    (Id.) 

18.  Ghanqx  OF  BxNiFioiAXT— Whsv  EFFXcnD.— THiere  the  holder  of 
a  life  insurance  certificate  has  the  right  to  change  the  beneficiary 
named  therein  at  his  pleasure,  and  makes  indorsement  of  the  change 
upon  his  certificate  in  the  manner  and  form  required  by  a  by-law 
of  the  company,  and  forwards  the  same  to  the  company,  which  r»> 
eeived  it  the  day  before  his  death,  the  change  is  effectually  made, 
notwithstanding  his  death  occurs  before  the  change  is  indorsed  1^ 
the  company  upon  his  certificate.     (Id.) 

18.  FiBE  Insxtbanoe  Law — Occupanot  of  Buiu>iNa — ^Bvidxncb«— A  pri- 
vate dwelling  is  not  vacant  or  unoccupied  within  the  meaning  of  a 
clause  in  a  policy  of  insurance  providing  that  the  company  will  not 
be  liable  for  loss  or  damage  from  fire  occurring  while  the  building 
is  vacant  or  unoccupied  beyond  the  period  of  ten  days,  where,  at  the 
time  of  the  fire,  the  occupant  of  the  premises  for  the  period  of  one 
year  next  preceding  the  fire  was  in  the  act  of  removing  from  the 
premises,  but  had  not  completed  such  removal  nor  surrendered  poe- 
session  to  the  landlord,  although  he  had  actually  removed  himself 
and  his  family  from  the  premises.  (Covey  v.  National  Union  Fire 
Insurance  Company  of  Pittsburgh,  579.) 

14.  DiSAOBBBMINT    WITH    AMOUNT    OF    LoSS    CLAIMB]>— iNflUFFIGIBNCT 

OF  Notice. — ^Where  a  polioy  of  fire  insurance  provides  that  the 
company  shall  be  deemed  to  have  assented  to  the  amount  of  the 
loss  claimed  by  the  insured  in  his  preliminary  proof  of  loss,  unless 
within  twenty  days  after  the  receipt  thereof  the  company  shall 
notify  the  insured  in  writing  of  its  disagreement  with  the  amount 
claimed,  a  notice  of  disagreement  given  by  letter  mailed  on  the 
twentieth  day  after  the  receipt  of  such  proof  of  loss  to  the  insured 
residing  in  a  different  place,  and  received  two  days  after  the  mail- 
ing, is  not  given  in  time.     (Id.) 

15.  Demand  fob  Afpbaisembnt— Inbufficibnoy  of  Notice.— Where  b 

policy  of  fire  insurance  provides  that  if  for  any  reason  not  attribu- 
table to  the  insured  or  to  the  appraiser  appointed  by  him,  an  ap- 
praisement is  not  had  and  completed  within  ninety  days  after  the 
preliminary  proof  of  loss  is  received  by  the  company,  the  insured 
is  not  to  be  prejudiced  by  the  failure  to  make  an  appraisement 
and  may  prove  the  amount  of  his  loss  in  an  action  brought  without 
rich  appraisement,  a  demand  for  an  appraisement  given  by  letter 
mailed  before  the  expiration  of  said  ninety-day  period  but  not 
received  until  after  its  expiration  is  not  within  time.     (Id.) 
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INTEREST.    See  Aeeonnt  Stated,  5;  P^omissorj  Note,  2-4;  School 
lisndi. 

INTERVENTION. 

1.  Action  to  Estabush  Trust — Pledosb  of  Stock  —  Intervention 
Atteb  Judgmxnt— -Knowusdob  of  Action— Lbavs  Properly  Re- 
fused.— In  as  action  to  establish  a  trust  in  corporate  stock,  a  bank 
to  whom  the  stock  had  been  pledged  as  securitj  for  a  loan  is  prop- 
erly denied  leave  to  intervene  where  Boch  application  is  not  made 
until  after  judgment,  and  it  is  shown  that  the  president  of  the 
bank  had  knowledge  of  the  pendency  of  the  action  long  prior  to 
the  time  of  trial  and  had  discussed  the  ease  with  the  defendant. 
(Hack  V.  Eammelen,  506.) 
8.  When  not  Allowed. — Anj  person  who  has  an  interest  in  the  matter 
in  litigation,  or  in  the  success  of  either  of  the  parties,  or  an  interest 
against  both,  may  intervene  in  the  action  or  proceeding  at  any  time 
before  trial,  but  the  law  does  not  contemplate  that  a  person  thus 
interested  may  willfully  omit  to  intervene,  and  then  compel  a  retrial 
of  the  case  because  it  has  gone  against  his  interests.     (Id.) 

IRRIGATION  DISTRICT, 

L  liEVTiNO  OF  Assessment — ^Manner  and  Fork. — Under  the  pro- 
visions of  the  aet  of  1897  (Stats.  1897,  p.  254),  authorizing  the 
organization  and  government  of  irrigation  districts,  it  is  not  neces- 
sary that  the  levying  of  an  asseesment  by  the  board  of  directors 
for  the  purposes  of  the  district  shall  be  by  or  in  the  form  of  a 
resolution.     (Corson  v.  Crocker,  626.) 

8.  Assessment-boli.  and  Delinquent  List-Notification  not  Es- 
sential.— ^Under  the  provisions  of  such  aet,  it  is  not  necessary 
that  the  assessment-roll  and  delinquent  list  be  certified  by  any 
person  or  officer  of  the  irrigation  district.     (Id.) 

S.  Description  of  Pbopebtt  Assessed  —  Sufficibnot  of. — Under 
such  aet,  assessed  property  described  as  ''Modesto  BIIl  123,  lots 
1  to  5  inclusive,"  in  the  assessment-book  under  the  heading  ''De- 
scription of  Property,"  is  sufficient     (Id.) 

4.  Sufficienot  of  Designation    of    Land. — Where  the  designation 

of  the  land  in  the  assessment-book  is  such  as  to  afford  the  owner 
the  means  whereby  the  land  may  readily  be  identified,  or  does 
not  mislead  or  is  not  calculated  to  mislead  him,  it  is  sufficient.     (Id.) 

5.  Publication  of  Delinquent  Notice — Evidence — Sufficienoy  of. — 

The  prima  facie  showing  made  through  proof  of  the  collector's 
deed  that  notice  of  delinquency  was  duly  published  is  not  over- 
come by  testimony  that  the  numbers  of  a  certain  newspaper  had 
been  examined  and  that  the  notice  was  found  in  but  one  issue, 
where  it  is  not  shown  that  the  notice  was  published  in  such  news- 
paper.    (Id.) 
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IBBIGATION  DI8TBICT  (Contisued). 
6.  Bate  of  Cbtifioati  of  Sai&— Under  tha  proTtrion  of  fneh  act 
requiring  that  the  eolleetor  murt  make  out  in  duplicate  a  eer- 
tifieate  of  sale  of  property  sold  for  delinquent  anenment  ''dated 
on  the  day  of  lale,**  a  eertiflcate  is  iM>t  void  beeauae  dated  on, a 
day  fuhseqnent  to  the  sale,  where  it  ia  recited  therein  that  the 
property  may  bo  redeemed  within  twelve  montha  from  the  date 
of  Bale,  which  date  of  sale  is  atated  in  the  reeitaL     (Id.) 

See  OflOea  and  Offioeriy  5-7*  .     . 

JOINT  OWNERS. 
1.  Bakk  Dkpobst-^oint  OwwKBsmp—BioHT  OF  SimVlVOMHlF— ^H« 
BTBUonoN  OF  DxposiT  AoBXBMENT. — ^Tho  deposit  by  two  peraona  of 
%  gum  of  money  in  a  bank  in  a  joint  account  and  under  a  written 
agreement  that  the  same  and  any  additional  mon^  depoaitedi  and 
all  accumnlationa  thereof,  shall  be  payable  to  and  coUeetible  by 
fhem,  or  either  of  them,  during  their  joint  lives,  and  then  belong 
absolutely  to  and  become  the  abaolute  property  of  the  sorriTor, 
without  reference  to  or  consideration  of  the  original  or  prei^ous 
ownership  of  such  moneys,  creates  a  joint  ownership  in  the  moneys 
with  the  right  of  ownership  in  the  survivor  upon  the  death  of  the 
other  depositor.    (Watera  t,  Nevis,  511.) 

SL  OOHPITINOT   to    EzXOUn    AOEEEIOBNT— FiNDtKOS    ON    OONFUCriNQ 

EviDBNGi — ^Appial. — In  an  action  brought  after  the  death  of  one 
of  the  parties  to  such  a  deposit  agreement  to  recover  the  amount  of 
the  deposit,  based  upon  the  ground  that  the  deceased  was  incompe- 
tent to  execute  such  an  agreement,  where  the  evidence  ia  conflict- 
ing, the  findings  of  the  trial  court  as  to  competent  are  condusiTe 
on  the  appellate  court.    (Id.) 

JUDGMENT. 

Bkvxbsal  of  Jtjdgicxnt— Hbstobation  of  Amount.-^A  party  obtaining 

through  a  judgment  before  reversal  any  advantage  or  benefit  must 

restore  the  amount  he  got  to  the  other  party  after  the  reversaL 

(Garrett  v.  Garrett,  173.) 

See  Appeal,  l->8,  7,  8;  Attachment,  6;  Criminal  Law,  1;  Emin^t 

Domain,  1,  15-17;  Execution;  Findings;  Intervention. 

JUDICIAL  SALE.    Bee  Banks,  S,  4. 

JUBISDiCTION.    See  Divorce,  11;  Execution,  8;  Insane  Persons;  Jus- 
tice's Court,  9-11,  13-17. 

JURY  AND  JUBORS.    See  Criminal  Law,  16,  27. 
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JUSTICBIB  GOUBT. 

it  Justice's  Couet  ArpKAtr— DisinssAL— Laok  or  DiLraENoi.»Tho 
prorision  of  section  583  of  tlitf  Code  of  C^yil  Procedure  that  an  action 
shall  be  dlsmiBsed  by  the  court  in  which  the  same  shall  have  been 
commenced,  or  to  which  it  may  be  transferred  on  motion  of  the  de- 
fendant, unless  brought  to  trial  within  Ato  jears  after  the  defendant 
has  filM  his  answer,  does  not  applj  to  actions  pending  in  the  superior 
court  on  ai^peal  thereto  from  a  justice's  court,  but  the  court  pos- 
sesses inherent  power  in  its  discretion  to  make  aa  order  of  dismissal. 
(Long  ▼.  Superior. Oourt,  S4.) 
2.  Justice's  Couet  Appeal— Bond  on— Justification  of  Sueeties— 
i^AiLUEE  TO  Give  Notice  of  Time  of  Justification— Diskissau — 
Where  the  sureties  on  a  bond  on  appeal  from  a  justice's  court  appear 
and  justify  without  anj  notice  being  given  to  the  opposite  party, 
and  without  circumstances  excusing  the  justification  after  the  time 
prescribed  by  law,  the  bond  is  ineffectual,  and  the  appeal  must  be 
dismisted.     (Peters  v.  Superior  Court,  82.) 

8.  Justices  of  the  Peace — Compensation — Inobease  Dubino  Teem  of 
Office — Construction  of  Constitution. — Justices  of  the  peace  of 
townships  are  included  in  the  officers  referred  to  In  section  9  of 
arlScle  ZI  of  the  state  constitution,  which  forbids  an  increase  in 
the  compensation  paid  to  them  during  their  terms  of  office.  (Coz 
V.  Jerome,  97.) 

4.  County  Governments— <:!kEATi0N  of  Townships. — The  legislature 
is  required,  under  section  4  of  article  XI  of  the  constitution,  to 
establish  a  system  of  county  governments  which  shall  be  uniform 
throughout  the  state,  and  under  this  section  the  legislature  may  pro- 
vide for  township  organization,  but  no  such  township  organization 
has  been  established,  although  the  legislature  from  time  to  time,  by 
various  general  laws  and  statutes  known  as  county  government  acts, 
has  provided  for  a  uniform  government  of  the  counties  and  sub- 
divisions therein,  but  the  townships  mentioned  in  such  acts  haV6  no 
governmental  machinery  or  officers  so  distinct  from  the  county  as 
to  identify  such  townships  as  being  possessed  of  functions  designed 
to  be  possessed  by  "township  organization''  referred  to  in  section  4 
of  article  XI  of  the  constitution.     (Id.) 

5.  Justice's  Court  Appeal — Motion  to  Dismiss — Failure  of  Sureties 
TO  Justify— Service  of  Notice  of  Justification^— Upon  a  motion 
made  to  dismiss  a  justice's  court  appeal  upon  the  ground  that  the 
sureties  on  the  undertaking  on  appeal  did  not  justify  in  the  manner 
and  form  required  by  law,  the  decision  of  the  superior  court  upon 
conflicting  affidavits  as  to  when  the  notice  of  justification  of  the  Sure- 
ties was  served,  is  not  subject  to  review  in  the  appellate  court  upon 
eertiorari  proceedings.  (Fletcher  Collection  Agency  v.  Superior 
Court  of  Los  Angeles  County,  198.) 
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8.  WiiviE  OF  JusTinoATioN— Faiutbx  to  Appiabw— JnstiiieatioB  of 
•oreties  on  an  undertaking  giten  on  a  justiee't  eonrt  appeal  ia 
waived  where  the  partj  excepting  to  the  fafladeney  of  the  toreties 
fails  to  appear  at  the  time  and  place  mentioned  in  the  notice  of 
JnstifieaUon.     (Id.) 

7.  FiUNO  OF  New  Undutakino— PancA  Faob  Justifioation.— The 
filing  of  a  new  undertaking  on  the  daj  fixed  for  the  justifieaJoa 
of  furetieey  which  has  attached  to  H  the  lequiaite  affidavit  iworp  to 
before  the  justice,  estabUshes  a  prima  faoie  justification.     (Id.) 

S.  Appxal  upon  QuxsnoN  of  Law— Bioobd— Statxmxnt  of  Qbottmds. 
Jurisdiction  of  a  justice's  court  appeal  taken  on  questions  of  law 
alone  is  not  lost  by  reason  of  the  omissioa  to  include  in  the  state- 
ment on  appeal  the  grounds  upon  which  the  partj  appealing  intended 
to  tOj.    (Id.) 

0.  CiTT  OF  SAOaAlONTO— MI8DEHXAN0B8  CblClOmD  WITHIN  CblPOEATX 

LnoTS — JuusDionoN. — ^The  several  justices'  courts  of  the  countj 
of  Sacramento  have  jurisdiction  over  all  misdemeanors  enumerated 
l^  the  general  laws  of  the  state  committed  within  the  municipal 
limits  of  the  eitj  of  Sacramento,  as  well  as  those  committed  out- 
aide  of  such  limits  and  within  the  territorial  boundaries  of  the 
count7  of  Sacramento.    (Matter  of  Tee  Elm  Mah,  196.) 

10.  JuBiSDionoN  OF  MispxifXANOBS— WmryiY  Aor— Effeot  of  Codb 
Amendmxnt— Bepkal  of  Act  as  to  Sacramento.— The  provisions 
of  the  "Whitnej  Act"  (Stats.  1885,  p.  213),  giving  to  police  courw 
of  cities  having  a  population  of  over  thirty  thousand  and  under 
one  hundred  thousand  inhabitants  exclusive  jurisdiction  of  all  mis- 
demeanors punishable  bj  fine  or  imprisonment,  or  both  by  suca  fine 
and  imprisonment,  eommitted  within  the  limits  of  such  cities,  if  ever 
applicable  at  anj  time  to  the  city  of  Sacramento,  have  been,  so  far 
as  such  city  is  concerned,  repealed  or  superseded  by  the  enactment 
of  section  1425  of  the  Penal  Code,  in  the  year  1905  (SUts.  1905, 
p.  705),  which  provides,  among  other  things,  that  justices'  courts 
shall  have  jurisdiction  of  all  misdemeanors  committed  within  their 
respective  counties  punishable  by  fine  not  exceeding  five  hundred 
dollars,  or  imprisonment  not  exceeding  six  months,  or  hj  both  such 
fine  and  imprisonment.     (Id.) 

11.  JUBISDIOTION   OF  POUCX  COUIT  OF  SACRAMENTO— EFFECT  OF  CkAR- 

TEE. — The  provhions  of  sections  162  and  164  of  the  freeholder^* 
charter  of  the  city  of  Sacramento,  approved  in  1911  (Stats.  Ex. 
Sess.  1911,  p.  305),  establishing  a  police  court  in  such  city  and 
giving  it  jurisdiction  ''of  all  misdemeanors  enumerated  by  the  gen- 
eral laws  or  by  ordinances  of  the  city  and  of  all  other  crimes 
cognizable  by  justices'  courts  and  courts  of  justices  of  the  peace 
and  police  courts  under  the  constitution  and  laws  of  the  state  of 
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California,"  do  not  confer  npon  the  poliee  eonrt  so  establisbed 
exchuive  juriBdiction  of  all  simple  misdemeanors  eommitted  under 
the  general  laws  of  the  state  within  the  limits  of  such  city,  but  give 
it  concurrent  jurisdiction  with  the  justices'  courts  of  the  county  of 
Sacramento.     (Id.) 

18.  Appeal— SumciXNOT  of  Undebtakino. — An  undertaking  on  appeal 
from  the  justice's  court  from  a  judgment  for  th^  payment  of  money 
in  a  sum  equal  to  twice  the  amount  of  the  judgment  and  costs  (an 
amount  in  excess  of  one  hundred  dollars),  and  conditioned  that  if 
proceedings  be  stayed  the  appellant  wiU  pay  the  amount  of  the 
judgment  appealed  from,  and  all  costs  if  the  appeal  be  withdrawn 
or  dismissed,  or  the  amount  of  any  judgment  and  all  costs  that  may 
be  recovered  against  him  in  the  action  in  the  superior  court,  is 
fufficient,  under  section  978  of  the  Code  of  Civil  Procedure,  as  an 
undertaking  for  the  payment  of  costs  on  the  appeal  and  to  give  the 
superior  court  jurisdiction  of  the  appeal,  regardless  of  its  sufficiency 
as  an  undertaking  to  stay  execution.  (Bich  v.  Superior  Court  of 
Mendocino  County,  689.) 

Id.  DisHissAii  OF  Appeal — Insufficiency  of  UNDEBTAxiNa — ^Jubisdio- 
TION  OF  SuPEBiOB  CouBT. — The  Superior  court  has  jurisdiction  to 
hear  and  determine  a  motion  to  dismiss  an  appeal  taken  thereto 
from  the  justice's  court  on  the  ground  that  a  sufficient  undertaking 
had  not  been  filed.     (Id.) 

14.  JuBiSDionoN— Meaning   of   BxrLE.»The  rule   that   when   a   court 

once  obtains  jurisdiction  of  the  subject  matter  of  an  action,  it  then 
has  jurisdiction  to  decide  a  question  arising  therein  erroneously  as 
well  as  correctly,  has  no  application  to  a  case  where  the  very  ques- 
tion to  be  determined  is  whether  the  court  has  the  legal  authority 
to  hear  and  determine  the  matter  before  it.  The  rule  simply  means 
that  when  the  court  has  jurisdiction  of  the  subject  matter  of  the 
action,  and  makes  error  during  the  course  of  the  trial  or  in  its  final 
decision,  such  error  is  correctible,  not  through  a  jurisdictional  writ, 
but  solely  by  appeaL     (Id.) 

15.  Justice's   Coubt  Appeai/— Amendment  of  Complaint — ^Laok  of 

JuBiSDiCTiON. — The  superior  court  is  without  jurisdiction  upon  an 
appeal  taken  to  it  from  a  judgment  rendered  in  an  action  in  a 
justice's  court  upon  a  contract  to  recover  a  sum  of  money  less  than 
three  hundred  dollars,  to  permit  the  complaint  to  be  amended  so  as 
to  state  a  cause  of  action  for  a  sum  in  excess  of  three  hundred 
dollars.     (Tracy  t.  Sumida,  716.) 

16.  Extent  of  Jueisdiction  of  Superiob  Court. — ^Where  jurisdiction 

is  derived  through  an  appeal  from  a  judgment  rendered  in  the  jus- 
tice's court,  the  superior  court  cannot,  by  permitting  an  amendment 
of  the  complaint,  acquire  jurisdiction  in  excess  of  that  of  the  jus- 
tice's court  from  which  the  appeal  was  taken.     (Id.) 
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17.  Appeal  noic  Judgment  of  Sxtpebioe  Couet— Laos  op  Jueisdio- 
TION  OP  DiSTBicT  CouET  OP  APPEAL— DISMISSAL. — A  judgment 
rendered  on  a  justice's  court  appeal  is  not  within  the  appellate 
jurisdiction  of  the  district  court  of  appeal,  and  an  appeal  taken 
therefrom  must  be  dismissed.     (Id.) 

LANDLOBD  AND  TENANT. 

1.  CONTINUANOB  OP  TENANCT  UPON  EXPIEATION  OF  LEASE— CONSTEUO- 

noN  OF  Obal  AasESMENT — Time  of  Payment  of  Bent. — An  oral 
agreement  made  between  the  parties  to  a  written  lease  just  prior 
to  its  expiration  providing  that  the  lessee  might  remain  a  tenant 
of  the  premises  "from  month  to  month  at  the  same  rental"  as  stipu- 
lated in  the  lease,  contemplates  that  the  rental  shall  be  continued 
to  be  paid  in  the  same  manner  as  provided  in  the  lease.  (Bosen- 
baum  Estate  Company  v.  Bobert  Dollar  Company,  576.) 

8.  Bemoval  peom  Demised  Pbsmises — ^Unfitness  foe  HABiTAnoN — 
Notice  to  Bspah. — A  tenant  is  not  warranted  in  removing  from 
demised  premises  under  the  provisions  of  sections  1941  and  1942 
of  the  Civil  Code,  where  no  definite  notice  to  repair  is  given.    (Id.) 

8.  Abandonment  of  Peemises— Unquaufibd  Taking  of  Possession 

BT  LESSOBt-AOTION  FOB  DAMAGES  NOT  MAINTAINABLB.-rWhere  the 

possession  of  demised  premises  is  vacated  by  the  lessees  prior  to 
the  expiration  of  the  term,  the  lessor  cannot  maintain  an  action 
for  damages  in  a  sum  equal  to  the  difference  between  the  rent  which 
should  have  been  paid  under  the  lease  and  the  amount  for  which 
he  was  able  to  rent  the  property  for  the  period  of  the  unexpired 
term,  where  he,  upon  being  informed  by  the  lessees  of  their  inten- 
tion  to  vacate  the  premises,  took  possession  of  the  property  and 
made  a  new  lease  thereof,  without  making  any  further  demand  upon 
the  lessees,  or  in  any  manner  informing  them  of  the  course  which 
he  would  pursue.     (Behkopf  v.  Wirs,  695.) 

4.  Bepudiation  of  Lease  bt  Tenants — Acceptanob  of  Possession 

FOB  Benefit  of  Lessee— Duty  car  Lessob.— Where  a  tenant  aban- 
dons the  leased  property  and  repudiates  the  lease,  the  landlord 
may  accept  possession  of  the  property  for  the  benefit  of  the  tenant 
and  relet  the  same,  and  thereupon  may  maintain  an  action  for 
damages  for  the  difference  between  what  he  was  able  in  good  faith 
to  let  the  property  for  and  the  amount  provided  to  be  paid  under 
the  lease  agreement.  But  a  lessor  who  chooses  to  follow  that 
course  must  in  some  manner  give  the  lessee  information  that  he  is 
accepting  such  possession  for  the  benefit  of  the  tenant,  and  not  in 
his  own  right  and  for  his  own  benefit     (Id.) 

5.  Unquaupied  Acceptance  by  Lessob  —  Belease  of  TiEssee. — An 

unqualified  taking  of  possession  by  the  lessor,  and  reletting  of  the 
premises  by  him  as  owner  to  new  tenants,  is  inconsistent  with  the 
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eOBtinuing  force  of  the  original  lease.  If  done  without  the  eoluent 
of  the  tenant  to  such  interference,  it  is  an  eviction,  and  the  tenant 
will  be  released.  If  done  pursuant  to  the  tenant's  attempted 
abandonment,  it  is  an  acceptance  of  the  surrender  and  likewise 
releases  the  tenant     (Id.) 

6.  BEOOVSRT  of  PoSSXSSION— WITHHOLDINO  of  PUMIBlS^SumCIXNOT 

OF  Etidinok. — In  an  action  for  rent  and  for  restitution  of  prem* 
ises,  a  finding  that  the  defendant  was  withholding  the  possession 
of  the  premises  at  the  time  of  the  commencement  of  the  action  is 
sufficientlj  supported  by  evidence  that  he  still  had  a  key  thereto, 
that  he  had  not  paid  the  rent,  and  that  his  goods  were  still  con- 
tained therein.     (Levy  v.  Henderson,  789.) 

7.  DzNiAi,  OF  Landlord's  Titlx— Noticb  to  Qurr.— If  a  tenant  de- 

nies his  landlord's  title,  the  denial  makes  him  a  trespasser,  and  he 
is  not  entitled  to  notice  to  quit  before  the  commencement  of  an 
action  by  the  landlord  to  recover  possession  of  the  premises.    (Id.) 

See  Fences,  2;  Negligence,  84-^7. 

LABGENY.    Bee  Criminal  Law,  84. 

LEASE.    See  Brokers,  IM;  Landlord  and  Tenant 

LBYEE.    See  Eminent  Domain,  12-14. 

LIFE  INSUBANCE.    See  Insurance,  1-18* 

LOS  ANQELES,  CITT  OF.    See  Eminent  Domain,  4-11. 

1CANDAMX7S.    See  Conservation  Commission^  2-6;  Office  and  Officers, 
8,  4,  13. 

MASTEB  and  SEBYANT.    See  Employer  and  Employee;  Negligence, 
1-16. 

MEASUBE  OF  DAMAOEa    See  Damages. 

MECHANICS'  LIBNa . 
1.  E^uiTiJiLB  JtJBiSDionoN— Appkal. — A  mechanic's  Uen  is  of  equi- 
table cognisance,  although  created  by  law;   and  an  appeal  in  an 
action  to  foreclose  the  same  lies  to  the  supreme  court    (Emigh- 
WincheU  Hardware  Company  v.  Pylman,  46.) 

8.  FoKBOLosuBB— Plbadino— Date  of  Complction  of  Buildino — Sttf- 

FidXNCT  OF  Complaint. — ^In  an  action  to  foreclose  a  mechanic's 
lien,  an  allegation  that  the  building  was  completed  "on  or  about" 
a  specified  date,  which  date  was  less  than  thirty  days  before  the 


Digitized  by  VjOOQ IC 


858  Money  Had  and  Regeiybd. 

MECHANIOS'  LIENS  (Contbraed). 

alleged  dmte  of  the  filing  of  the  elaim  of  lien,  is  tnffieieiit  to  wmr- 
nnt  proof  of  the  ezaet  date  of  eomplstion.  (Boieiis  t.  Waldmamiy 
245.) 

8.  GoMFiAnoN  or  OoNimAOiP— Sutficiemot  ov  Ayebmsnt.— An  alle- 
gation in  sneh  an  action  that  the  building  was  eompleted  aeeording 
to  the  tonne  of  the  eontraet  niffieientlj  ehowe  that  the  eonttaet 
ivat  eompleted.     (Id.) 

4.  Buhdinq   CoMTBAer — Omission    to    Felk    Bond  —  Liabilxtt    op 

OwNXB.— Under  seetion  1183  of  the  Code  of  CSril  Proeedore,  as 
amended  in  1911,  It  is  the  dntj  of  the  owner  to  ezaet  from  the 
contractor  a  bond  and  file  the  same  in  the  office  of  the  eounty 
recorder,  if  he  would  restrict  his  liabilitj  to  laborers,  materialmen, 
or  snbcontractors  for  their  claims  to  the  contract  price,  and  where 
he  fails  to  make  snch  ezaction,  there  is  then  imposed  upon  him  the 
penaltj  of  pajing  all  liens  to  the  extent  of  the  yalue  of  the  work 
done  and  materials  furnished.     (Id.) 

ff.  COHPLRION     Of     BXTILDINO     BT     OOOXTPATION  —  OMISSION     TO     FiLB 

Nonas — ^Estoppkl. — The  owner  of  a  building  is  estopped  from 
claiming  that  the  lien  of  a  claimant  other  than  the  original  con- 
tractor was  not  filed  within  thirty  days  after  occupation  of  the 
building,  where  no  notice  of  such  occupation  was  filed,  as  the 
requirement  of  section  1187  of  the  Code  of  Civil  Procedure  as  to 
the  filing  of  notice  of  completion  applies  as  well  to  the  statutory 
completion  of  a  building  by  oecupationy  aeceptancoi  or  cessation 
of  labor,  as  to  actual  completion.     (Id.) 

Bee  Building  Contract,  4-6;  Contract,  8. 
MONEIY  HAD  AND  BECEIYED.    See  Insurance,  6L 
MOBTOAGE. 

1.  FtLAJm  ON  CBEDITOBS  op  MOBTOAOOBr—lNSUPPICIKNOT  OP  EVIDBNC»-* 

Dboesion  on  Formsb  Appeal  Conclusivis. — In  the  second  trial 
of  an  action  for  the  foreclosure  of  a  mortgage,  where  the  court 
had  before  it  practically  the  same  evidence  which  was  before  it 
upon  the  first  trial  and  also  before  the  supreme  court  upon  the 
first  appeal,  the  decision  of  the  supreme  court  upon  such  appeal 
as  to  the  insufficiency  of  the  evidence  to  support  the  defense  set 
op  by  a  judgment  creditor  of  the  mortgagor  that  such  mortgage 
was  executed  with  intent  to  defraud  creditors  Is  eondusiTe  upon 
the  second  appeaL     (Goldner  ▼.  Spencer,  18.) 

5.  ReLXABX  op  FBACnONAL  ACBB  PBOM  MOBTOAQB — ^EbBONBOUS  FIND- 
ING— ^Rights  op  Bbdbmptionbb  not  Pbbjudioed — it^r.^Agp^n  Portion 
Without  Valub. — ^A  judgment  creditor  of  the  mortgagor,  entitled 
to  be  a  redemptioner  of  the  property  to  be  sold  under  the  decree 
of  foreclosure  and  sale,  is  not  injured  by  an  erroneous  finding  that 
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a  small  fraetion  of  an  aere  had  been  released  from  tbe  operation 
and  effect  of  the  mortgage,  where  it  is  expreeelj  found  that  sueh 
fraction  of  land  was  of  praetieallj  no  Talne.    (Id.) 

See  Corporation,  5-7. 
MUNICIPAL  COBPORATIONa 

LUBIUTT  TOR  EtECTBICITT  TOE  StBEBT  LlOHnNG — ^FAILT7B1  OF  PlOOF.— 

An  electric  light  and  power  company  engaged  in  furnishing  elec- 
tridty  for  lighting  dwellings,  business  places,  and  streets  of  a 
municipal  corporation,  cannot  recover  in  an  action  agaiust  the 
eit7  for  current  consumed  in  the  street  lights  between  the  hours 
of  7  o'clock  A.  M.  and  4:80  o'clock  P.  M.,  where  the  complaint  alleges 
that  such  current  was  furnished  at  the  instance  and  request  of 
the  municipality,  but  the  evidence  shows  that  the  city  expressly 
notified  the  power  company  that  it  would  only  pay  for  electricity 
furnished  between  the  hours  of  4:30  o'clock  P.  M.  and  7  o'clock 
A.  M.  (Tuolumne  County  Electric  Power  and  Light  Company  ▼. 
(^ty  of  Sonera,  665.) 

See  County;  Irrigation  District;  San  Fiancisco,  City  and  County 
of. 

HUBDEB  AND  MANSLAUGHTEB.    See  Criminal  Law,  40-49* 

NEGLICENCB. 

1.  EvmiNGB— Proof  of  Fact  bt  lNFEBXNOE.~Direct  evidence  of  a  fact 
in  dispute  is  not  required  in  all  cases,  as  the  law  recognizes  the 
force  of  indirect  evidence  which  tends  to  establish  such  fact  by 
proving  another,  which,  though  not  in  itself  conclusive,  affords  an 
inference  or  presumption  of  the  existence  of  the  fact  in  dispute. 
(Arundell  v.  American  Oil  Fields  Company,  218.) 

8.  Proof  bt  Imdibeot  Evidenob. — ^Negligence,  like  any  other  fact, 
may  be  inferred  from  a  preponderance  of  the  evidence,  whether  it 
be  drcumstantial  or  direct,  and  the  plaintiff  is  not  required  to 
prove  his  case  beyond  a  reasonable  doubt     (Id.) 

8.  Injury  to  Tool-dresser  on  Oil  Derrick — Falling  of  Improperly 
Hoisted  Casino-pipb— Inferenob  of  Nboligencs. — In  an  action 
for  damages  for  personal  injuries  sustained  by  a  tool-dresser  in  a 
derrick  for  drilling  an  oil  weU  from  the  falling  upon  his  hand  of 
a  joint  of  casing-pipe  which  he  and  the  driller  in  charge  were  en- 
deavoring  to  hoist  from  the  well,  the  negligence  of  the  defendant 
it  sufficiently  proven  by  evidence  that  the  driller  adopted  a  plan 
of  handling  the  pipe,  which  was  testified  to  by  experts  as  unsafe, 
and  by  not  using  the  elevators  provided  for  the  purpose.     (Id.) 

4.  Master  and  Servant — Risks  of  Injury  Assumed  by  Servant.-^ 
The  ordinary  risks  which  a  servant  assumes  as  incidental  to  his 
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emploTment  are  inch  as  may  not  be  avoided  bj  the  exercise  of  rea- 
sonable eare  bj  tlie  master  or  bj  his  servant  who  is  superior  to 
the  injured  servant.     (Id.) 

6.  iNSTEucnoN— Sympathies  and    Prejudices  of  Jdbt— -Prope*  Re- 

rusAL. — ^An  instruetion  to  the  effect  that  the  jury  should  not  be 
governed  by  sympathy  but  by  the  evidence,  and  that  in  considering 
the  evidence  the  jury  should  not  be  influenced  by  the  fact  that 
the  plaintiff  is  a  laboring  man  and  the  defendant  a  corporation, 
is  properly  refused.     (Id.) 

C  Emplotxb  jlsd  EicPLOTES— Personal  Injxtries  vbou  Electric  Curt 
RSNT — Chanoino  Switoh  WITHOUT  NOTICE. — An  employee  of  a 
eorporation  who  receives  personal  injuries  from  a  powerful  elec- 
tric current  while  engaged  in  replacing  a  fuse  in  the  electrical 
apparatus  of  the  company,  under  the  orders  of  its  chief  engineer, 
whose  duty  it  was  to  make  the  repair,  the  accident  resulting 
from  the  failure  of  a  switch,  used  to  protect  the  employees  while 
patting  in  fuses,  to  perform  its  functions,  the  employee  having  no 
knowledge  or  notice  of  this  change  of  condition  in  the  switch,  and 
having  every  reason  to  believe  that  by  manipulating  the  switch  the 
current  would  be  completely  cut  off  so  that  the  fuse  could  be  in- 
serted without  danger,  is  entitled  to  recover  from  his  employer 
damages  for  the  injury  sustained.  (Earl  v.  San  Francisco  Bridge 
Company,  839.) 

7.  Contributory  Neguoengb— Failure  to  Examine  Apparatus — 
When  Excused. — ^Where  the  proximate  cause  of  the  injury  was  the 
failure  of  the  switch  to  disconnect  the  current,  and  this  resulted' from 
a  change  made  by  the  company  unknown  to  the  employee,  it  was  not 
negligence  for  the  latter  to  assume  that  conditions  were  as  before, 
and  that  the  switch  would  disconnect  the  current;  and  he  was  there- 
fore not  chargeable  with  contributory  negligence  in  not  examining 
the  apparatus.     (Id.) 

8.  Knowledge   op   Dangert-Employee   Acting  Under  Orders. — If 

the  employee  had  full  knowledge  of  the  change  in  such  a  case  he 
would  not  be  chargeable  with  contributory  negligence  in  obeying 
orders  of  the  chief  engineer  under  whose  direct  supervision  he  was 
acting,  unless  performance  thereof  was  inevitably  or  imminently 
dangerous.  (Id.) 
h  Employers'  Liabilitt  Act— Assumption  op  Bisk.— Under  the 
Employers'  Liability  Act  in  force  at  the  time  of  the  accident  in 
question  a  defense  that  the  employee  assumed  the  risk  of  the  em- 
ployment was  not  open  to  the  defendant.  (Id.) 
10.  Measure  op  Damages — ^Discretion  op  Jury. — In  actions  for  dam- 
ages for  personal  injuries  it  must  be  largely  left  to  the  discretion 
and  sense  of  justice  of  the  jury,  subject  to  the  supervision  and  cor- 
rection of  the  trial  court,  to  determine  the  amount  that  will  be  a 
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fair  eompensation  for  the  snifering  nnd  mieerj  and  flnaneUl  1q» 
endured  bj  the  injured  party.     (Id.) 

11.  iNBTBUonoNS— MK48XJBB  Of  Daicaqes. — ^In  an  action  for  damagea 
for  personal  injuries^  an  instruction  to  the  jury  that  they  should 
assess  the  damages^  if  any,  in  such  sum  as  they  believe  under  all 
the  circumstances  and  evidence  plaintiff  ought  to  recover,  if  stand- 
ing alone  might  be  misleading,  but  where  it  is  supplemented  by 
specific  directions  as  to  all  the  elements  of  damage  that  the  plain- 
tiif  can  recoTer,  it  cannot  be  misunderstood.     (Id.) 

18.  Statement  of  CLaim— Usino  Lanouaos  of  Coicplaint.— There  it 
no  error  in  the  court  stating  the  claim  of  plaintiif  in  the  language 
of  the  complaint.     (Id.) 

13.  Affirmation  of  the  Issue  —  Pbepondsranob  of  Evidenob — 
Definitions  of. — ^Where  the  court  in  the  instructions  given  on  behalf 
of  the  defendant  sufficiently  defined  the  terms  ''affirmation  of  the 
issue,**  and  ''preponderance  of  the  evidence,**  if  any  further  elucida- 
tion was  desired,  it  should  have  been  requested.     (Id.) 

14.  EviDENCB— Hospital  Chasges. — ^A  motion  to  strike  out  the  testi- 

mony on  cross-examination  of  a  doctor  as  to  the  value  of  the  hospital 
services  incurred  by  the  plaintiff  in  an  action  for  damages  for  per- 
sonal injuries,  the  motion  being  made  upon  the  ground  that  he  was 
testifying  as  to  what  the  usual  charges  were,  and  not  the  actual 
charges  in  the  case,  is  made  too  late,  where  he  had  io  testified  on 
direct   examination   without   objection.     (Id.) 

15.  Evidencb— Inadmissibiutt   of   Written   Report. — Where   a  wit- 

ness testified  from  memory  with  his  written  report  before  him  that 
he  was  at  a  certain  place  at  a  certain  time,  the  report  itself  was 
not  admissible  as  corroboration  of  this  testimony.     (Id.) 

16.  Colusion  of  Pedestrian  With  Automobile— Erroneous  Instsuo- 

tion— Contributory  Neougenoe. — In  an  action  to  recover  dam- 
ages for  personal  injuries  received  by  a  pedestrian  as  the  result 
of  a  collision  with  an  automobile  while  crossing  a  city  street  over 
which  a  street-car  was  then  passing,  it  is  prejudicial  error  to  instruct 
the  jury,  without  any  qualifications  whatever,  that  "If  an  automobile 
driver,  not  being  able  to  see  a  street  crossing  which  he  is  approach- 
ing because  of  a  passing  street-car,  instead  of  stopping  his  machine, 
merely  changes  its  direction  so  as  to  go  around  the  ear  and  in  doing 
so  comes  suddenly  upon  and  runs  into  and  injures  a  person,  he  is 
guilty  of  gross  negligence,  and  is  liable  for  all  damage  proximately 
caused  thereby/'  where  the  answer  alleges  contributory  negligence, 
and  there  is  evidence  supporting  the  claim  that  plaintiff  had  her 
eyes  turned  away  from  the  automobile,  the  approach  of  which  she 
had  noticed,  and  that  she  stepped  back  to  escape  collision  with  a 
passing  motorcycle.     (Bellinger  v.  Hughes,  464.) 
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17.  When  Question  of  Law.— It  li  onlj  where  the  nndispnted  faete 
are  such  at  to  leave  but  one  reasonable  inference,  and  that  of 
negligenee,  that  the  court  is  justified  in  taking  the  question  from 
the  jury.     (Id.) 

18i  Collision  at  TlAnjioAi)  CkossiNO — Obstructions— Failube  to 
Stop  and  Listen — Contbibutoet  Nbguoencb. — ^In  an  action  for 
damages  for  personal  injuries  received  from  a  collision  between 
an  antomobOe  driven  by  the  plaintiff  and  a  freight  train  of  the 
defendant  at  a  grade  crossing  on  a  public  highwaj,  the  plain- 
tiff is  guilty  of  such  contributory  negligence  as  to  preclude  recov- 
ery, where  it  is  shown  bj  his  own  testimony  that  the  view  of 
approaching  trains  at  the  place  of  the  accident  was  obstructed  by 
a  dense  growth  of  sunflowers  and  weeds,  which  was  well  known  to 
the  plaintiff,  and  that  he  did  not,  upon  approaching  the  crossing 
and  while  within  the  lines  of  the  right  of  way  of  the  railroad  com- 
pany, stop  his  machine,  or  look  or  listen  for  an  approaching  train. 
(Thompson  v.  Southern  Pacific  Company,  567.) 

19.  Obstructed  View  at  C^ssinos — ^Dutt  of  Travelers. — ^While  it 

is  true  that  the  rule  requiring  the  traveler  to  stop  at  railroad  cross- 
ings and  look  and  listen  for  approaching  trains  is  not  an  absolute 
one,  yet  if  the  view  is  obstructed  he  must  place  himself  in  a 
position  where  he  can  use  his  faculties  of  observation  to  advantage. 
(Id.) 

20.  Lack  of  Neoligenoe  of  Train  Operatives— Biobt  to  Assume — 

Ebroneous  Instruction. — ^An  instruction  advising  the  jury  that 
the  plaintiff  had  the  right  to  assume  that  the  defendant's  em- 
ployees would  observe  the  law  requiring  them  to  ring  the  bell  and 
sound  the  whistle  when  approaching  the  crossing  is  erroneous.    (Id.) 

21.  Action   Against  Railroad   Company   and   Train    Operatives — 

Judgment  Ezoneratino  Actnts — Aoquittal  of  Company. — In 
such  an  action,  where  recovery  is  sought  against  the  railroad  com- 
pany and  its  servants,  based  upon  the  acts  of  the  latter  in  running 
the  train  at  a  high  rate  of  speed  without  sounding  any  warning  of 
its  approach,  an  acquittal  of  the  latter  of  negligence  is  an  acquittal 
of  the  company,     (Id.) 

22.  Electric  Railway  Cbossing— Caution  in  Approaching.— The  rule 
requiring  a  person  upon  approaching  a  railroad  track  with  in- 
tent to  cross  it  to  exercise  his  faculties  in  order  to  ascertain 
whether  a  train  is  approaching,  is  applicable  to  electric  railroads 
operated  under  conditions  similar  to  the  operation  of  steam  rail- 
roads.    (Marts  V.  Pacific  Electric  Railway  Company,  592.) 

23.  Death  of  Automobile  Dbiver-^Collision  With  Elecisio  Rail- 

way-car AT  Crossing — Ability  to  See  Approaching  Car — Find- 
ing.— In  an  action  for  damages  for  the  death  of  an  automobile 
driver  from  a  collision  with  a  rapidly  moving  electric  railway-car 
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at  a  eroBsing,  where  the  question  presented  to  the  jnry  was  whether 
or  not  a  person  traveling,  as  was  the  deceased,  and  using  reason- 
able care  in  observing,  would  have  seen  the  approaching  ear,  not- 
withstanding the  obstruction  of  trees  and  brush  along  the  highway, 
and  notwithstanding  the  further  obstruction  made  bj  poles  erected 
at  intervals  between  the  railway  tracks  and  carrying  the  power 
wires,  the  eonelusion  of  the  jury  must  be  accepted  on  appeaL    (Id.) 

24.  Afpboaohimo  Bailboad  Ceossing — Failubs  to  Usi  Faculties— 

^-INTEBIMOB  TBOH  PHTSIOAL  FAOTS — CONTBIBUTOBT  NEGLIGENCE. — 

Where  the  physical  facts  shown  by  undisputed  evidence  raise  the 
inevitable  inference  that  the  person  approaching  a  railroad  crossing 
did  not  look  or  listen,  or  that  having  looked  and  listened,  he  en- 
deavored to  cross  immediately  in  front  of  a  rapidly  approaching 
train,  which  was  plainly  open  to  view,  he  was,  as  matter  of  law, 
guilty  of  contributory  negligence.     (Id.) 

25.  Explosion  or  Gasoijnx— Sale  voe  Ebbosens— Pboximatb  Cause. 

In  an  action  for  damages  against  an  oil  company  and  a  grocer 
for  the  death  of  a  patron  of  the  latter  from  an  explosion  of 
gasoline  sold  to  the  deceased  by  the  grocer  for  kerosene,  where 
it  is  shown  that  the  oil  company  in  filling  an  order  of  the  grocer 
for  kerosene  had  mistakenly  made  a  delivery  of  kerosene  and 
gasoline  mixed,  and  that  the  grocer  upon  discovering  such  mis- 
take, notified  the  company  thereof  and  the  latter  agreed  to  take 
the  oil  back,  but  before  the  oil  was  taken  back  the  grocer  rely- 
ing upon  his  experience  in  dealing  in  such  oils,  and  upon  a 
personal  test  made  by  him,  sold  the  oil  which  caused  the  explosion, 
the  direct  and  proximate  cause  of  the  damage  was  the  intervening 
act  of  the  grocer,  and  not  the  negligence  of  the  oil  company. 
(Catlin  V.  Union  Oil  Company  of  California,  597.) 

26.  Pboxihate  Cause — What  Constitutes. — ^Proximate  cause  is  that 

cause  arising  out  of  a  breach  of  duty  which  in  a  natural  and  con- 
tinuous sequence  produces  the  damage  complained  of.     (Id.) 

27.  Intebvenino  Act  or  Negugence— Liabilitt  or  Obiginal  Wrong- 

DOEB. — If  the  negligent  acts  of  two  or  more  persons,  all  being 
culpable  and  responsible  in  law  for  their  acts,  do  not  concur  in 
point  of  time,  and  the  negligence  of  one  only  exposes  the  injured 
person  to  risk  of  injury  in  case  the  other  should  also  be  negligent, 
the  liability  of  the  person  first  in  fault  will  depend  upon  the  ques- 
tion whether  the  negligent  act  of  the  other  was  one  which  a  man 
of  ordinary  experience  and  sagacity,  acquainted  with  all  the  cl^- 
eumstances,  could  reasonably  anticipate  or  not.  If  such  a  person 
eould  have  anticipated  that  the  intervening  act  of  negligence 
might,  in  natural  and  ordinary  sequence,  follow  the  original  act 
of  negligence,  the  person  first  in  fault  is  not  released  from  liability 
by  reason  of  the  intervening  negligence  of  the  other.    If  it  could 
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not  have  been  thns  antieipatod^  iben  the  intarreniiv  negUgenft  per- 
son alone  is  responsible.     (Id.) 
aa.  Whbm  Question  or  Law.— While  it  is  true  that  qnettions  inyoly- 
ing  alleged  negligent  aetion  which  turn  npon  the  propoeition  as 
to  what  should  be  expected  of  an  ordinarily  reasonable  man  under 
the  dreumstanees,  present  mixed  questions  of  law  and  fact  which 
generallj  should  go  to  the  jury  under  proper  instructions  as  to 
i         the  law,  leanng  the  deductions  of  fact  to  be  made  hj  the  yer- 
I         diet,  yet,  on  the  other  hand,  where  the  facts  are  undisputed  and 
I         elearly   settled,   and  the   dictates   of  common  prudence   point  to 
\        onlj  one  reasonable  conclusion,  the  question  is  then  one  of  law 
for  the  court,  and  a  yerdict  maj  be  either  directed  or  a  nonsuit 
granted.     (Id.) 

£0.  Ey]i»ENCK— -Charaoteb  of  R«uii>— Statbicints  or  Dkheased — In- 
ooiiPXTENT  Testiicony. — Statements  made  bj  the  deceased  imme- 
diately after  the  explosion  to  the  effect  that  the  fluid  used  was 
gasoline  are  inadmissible,  being  self-serying  and  expressiye  of  the 
opinion  and  conclusion  of  the  witness.     (Id.) 

80.  Mannee  or  FilLikg  Lamp — Contbibutobt  Neolioencb — Question 

lOB  JUET. — The  question  whether  the  deceased  was  guilty  of  con- 
tributory negligence  at  the  time  of  the  explosion  by  reason  of  the 
fact  that  he  was  engaged  in  filling  an  oil-lamp  with  the  fluid, 
while  he  had  a  Hghted  miner's  lamp  on  his  cap,  is  one  for  the  jury, 
where  there  was  expert  testimony  that  a  lamp  could  be  thus  filled 
with  reasonable  safety,  and  without  great  danger,  prorided  the 
fluid  was  coal-oil  of  ordinary  quality.     (Id.) 

81.  Malpbagtige  in  Setting  or  F&aotubed  Arm— EyiBENCB— Pbopeb 

Settinq— Expert  TESTiiiONT. — In  an  action  against  a  physician 
and  surgeon  for  damages  for  alleged  malpractice  in  the  setting 
of  a  fractured  arm,  the  plaintiff  is  not  prejudiced  by  the  sus- 
taining of  an  objection  to  a  question  asked  an  expert  witness, 
who  caused  to  be  made  certain  X-ray  plates  of  the  bones  some  two 
months  after  the  fracture,  as  to  whether  a  fracture  set  in  the 
manner  shown  by  the  plates  was  a  proper  setting,  where  the  wit- 
ness later  in  his  testimony  made  the  statement  that  if  the  fracture 
had  been  properly  set  in  the  first  place,  there  would  haye  been  no 
angulation  at  that  time,  and  also  testified  fully  as  to  how  the 
operation  should  haye  been  performed.     (Barsi  y.  Simpson,  612.) 

82.  EyiDENGE — Admission   Subject  to  Motion  to  Strike  Out — Ab- 

bengb  or  Motion— Appeal.— Where  eyidence  is  admitted  subject 
to  a  motion  to  be  thereafter  made  to  strike  it  out  if  certain  proof 
is  not  supplied,  and  no  such  motion  is  made,  the  adyerse  party  can- 
not be  heard  on  appeal  to  say  that  the  ruling  of  the  court  was 
Grroueous.    (Id.) 
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3Z.  Fropeb  Tbxatmxnt  or  Asm— Tkainxd  Nubsb.— A  trained  nnne, 
who  was  superintendent  of  the  operating-room  of  a  large  hospital, 
and  who  witnessed  the  performance  of  the  operation  on  the  plain- 
tiff by  the  defendant,  is  properly  permitted  to  testify,  that  from 
her  experience,  the  treatment  was  proper.     (Id.) 

84.  Fall  in  Making  Exit  tboh  Opeba  House— Dangebous  and  Un- 
SAFE  PA88A0EWAT— LiABiLiTT  OT  LESSEES. — ^In  an  aotion  against 
the  owners  of  an  opera  house  and  the  lessees  thereof  to  recover 
damages  for  personal  injuries  sustained  bj  a  spectator  at  an 
entertainment  held  therein,  in  passing  out  through  a  side  door, 
which  had  been  opened  during  the  performance  by  tilie  manager  and 
agent  of  the  lessees,  at  the  request  of  spectators,  for  ventilating 
purposes,  the  lessees  are  liable  in  damages  for  such  injuries,  where 
it  is  shown  that  the  door  was  not  used  or  intended  to  be  used  as  an 
exit  or  entrance,  and  that  it  was  left  open,  unguarded,  and  un- 
Hghted  at  the  close  of  the  entertainment  and  with  no  step  to  aid  a 
person  in  reaching  the  sidewalk  three  feet  below.  (Shellman  y. 
Hershej,  641.) 

35.  NoNLiABiLiTT  07  OwNEBS. — The  owners  of  the  opera  house  are  not 

liable  in  damages  for  such  injuries,  where  it  is  shown  that  such  door 
was  not  intended  to  be  used  and  never  was  used  for  the  convenience 
of  patrons,  but  was  intended  for  the  use  of  and  to  be  used  only  by 
lessees  to  take  in  and  out  stage  properties  and  for  the  purpose  of 
occasionally  sweeping  dirt  through,  or  to  air  the  house.     (Id.) 

36.  Nuisance  Obeated  bt  Lessees — ^Lessob  not  I«tabt,e, — ^Where  prop- 

erty is  demised,  and  at  the  time  of  the  demise  is  not  a  nuisance,  and 
becomes  so  only  by  the  act  of  the  tenant  while  in  his  possession, 
and  injury  happens  during  such  possession,  the  owner  is  not  liable. 
(Id.) 

37.  Injubies  in  Making  Exit  fboh  Opeba  House — ^Pleading — Sxtt- 

nciENOT  or  CoMPUkiNT  Against  Lessees. — In  an  action  against 
the  owners  and  the  lessees  of  an  opera  house  to  recover  dam- 
ages for  personal  injuries  received  by  a  patron  in  making  her 
exit  therefrom,  the  complaint  sufficiently  states  a  cause  of  action 
against  the  lessees,  where  it  is  alleged  that  they  were  the  lessees 
of  the  premises  on  the  day  of  the  accident,  and  the  nuisance  and 
the  accident  are  fully  described.     (Shellman  v.  Hershey,  654.) 

NEGOTIAHIiE    INSTRUMENTS.    See   Pronaissory    Note. 

NEW  TRIAL.    See  Appeal,  5;  Criminal  Law,  1. 

NOVATION. 

Statute  op  Fbauds — Payment  pob  Suppues  Fubnished  Thied  Peb- 
SON — Verbal  Peomise  op  Cobpoeation.— A  verbal  promise  made 
81  C»l.  App.— 65 ' 
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by  the  fo^man  of  «  eorporatioii  engaged  la  the  eonttraetion  of 
a  dam  that  the  eorporatioii  would  pay  for  eertain  enppliee  whleh 
had  been  furnished  to  the  person  who  had  the  contract  for  the 
hauling  of  the  neceeeary  gravel  for  the  work,  is  binding  on  the 
corporation,  and  without  the  statute  of  frauds,  where  it  is  shown 
.that  such  foreman  had  authority  to  hire  and  discharge  men  and 
to  procure  needed  supplies,  and  that  the  promisee  accepted  the 
new  promise  and  canceled  the  antecedent  obligation.  (Baxter  t. 
Chieo  Construction  Company,  492.) 

OFFICE  AND  OFFICEBS. 

1.  PXTBLIO  OlTIGEBS— SXBVICES  07  ShXROT  IK  OONTXTIKO  PBISONnS^ 

XJNWAB&ANTXD   DlSALLOWANd   07   ClAIIC   BT    BOABD   OF    CdNTSOIi— 

OvxBCHABGB  TOR  PaEvious  Sebvicbs. — The  State  Board  of  Control  is 
without  power  to  refuse  to  allow  the  claim  of  the  sheriff  of  a  county 
for  services  rendered  and  expenses  necessarily  incurred  in  conveying 
persons  adjudged  by  the  superior  court  to  be  committed  to  state 
prisons  and  other  state  institutions,  on  the  ground  that  such  official 
was  indebted  to  the  state  in  a  certain  amount  for  similar  services 
rendered  in  previous  years  which  he  had  received  and  which  was 
in  excess  of  that  to  which  he  was  justly  and  legally  entitled.  (Ham- 
md  V.  Neylan,  21.) 

2.  SEBVICB8   IN   CONVETINO  PeBSONS   TO   StATX   INSTITUTIONS — ALLOW- 

ANGX  07  Claim  by  State  Boabd  07  Oontbol. — ^Under  the  provisions 
of  section  4290  of  the  Political  Code,  the  sheriff  of  a  county  is  en- 
titled to  receive  and  retain  for  his  own  use  the  sum  of  Ave  dollars 
per  diem  for  conveying  prisoners  to  and  from  the  state  prisons, 
and  for  convesring  persons  to  and  from  insane  asylums,  together 
with  all  expenses  necessarily  incurred  therewith,  subject  only  to 
the  condition  that  his  claim  therefor  is  properly  presented  to  the 
State  Board  of  Control,  as  provided  by  section  663  of  the  Political 
Code,  for  ite  scrutiny,  which  scrutiny  and  examination  is  limited 
by  such  provision  to  an  inquiry  as  to  whether  such  officer  has  ren- 
dered the  services  set  forth  in  his  claim  and  whether  the  amount 
claimed  for  expenses  was  necessarily  incurred  in  the  performance 
thereof.    (Id.) 

8.  BxTTJSAii  TO  Allow  Claim — ^Bbmedt  07  Claimant. — ^Upon  the  re- 
fusal of  the  board  of  control  to  allow  such  a  claim  upon  the  ground 
of  overcharges  made  in  previous  years,  the  remedy  of  the  claimant 
is  mandamus,  and  not  by  appeal  to  the  legislature,  as  under  the 
provisions  of  section  671  of  the  Political  Code  the  latter  remedy 
is  only  applicable  where  the  board  finds  that  the  services  were  not 
performed  or  the  expenses  not  incurred.     (Id.) 

*•  Mandamus — Abuse  07  Discretion — Enfokcement  of  Pabticulab 
Action. — ^While  it  is  the  general  rule  that  where  an  officer,  board, 
or  tribunal  is  vested   with   power   to   determine  a   question  upon 
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whieh  a  right  dependi,  mamdafMU  will  not  lie  to  eontrol  the  dis- 
eretion  of  sueh  officer,  board,  or  tribunal  in  the  determination 
thereof,  nererthelen  the  writ  will  lie  to  eorrect  abuses  of  dis- 
cretion, and  to  force  a  particular  action  hj  the  inferior  tribunal 
or  oficer,  when  the  law  dearly  establishes  the  petitioner's  right 
to  sueh  aotion.  (Id.)  < 
5.  Public  OvnciBs— Bxoall— Iebigatiom  Dismor  OvnciBs— Aor  of 
1911-^C0N8TITUTI0NAIJTT  07. — ^The  aot  of  1911  proridlug  that  tiie 
holder  of  any  eleetiye  office  of  any  irrigation  district  may  be  re- 
moved  or  recalled  at  any  time  by  the  electors  does  not  violate  sec- 
tion 18  of  article  IV  or  section  1  of  article  XXIII  of  the  constitu- 
tion, and  is  valid.  (Wigley  t.  South  San  Joaquin  Irrigation  Dis- 
trict, 162.) 
0,  Pdwib  ow  Lboislatubb— CoMSTBUonoN  or  Sbction  18,  Abticlx  IV, 
AND  Section  l,  Abticlb  ZXni,  or  Constitution. — ^Prior  to  the 
adoption  of  the  constitutional  provisions  upon  the  subject,  the  legis- 
lature had  the  power,  under  its  general  legislative  authority,  to  pass 
acts  for  the  recall  of  public  officers;  and  neither  section  18  of 
article  IV  nor  section  1  of  article  XXTII  of  the  constitution  can  be 
construed  to  have  taken  that  power  from  it.     (Id.) 

7.  CONBTBUOnON     07     COKBTTTUTION  —  BBSTBIOTIOM      OF      LlGISLATIVB 

POWBBS. — The  constitution  of  this  state  is  not  to  be  considered 
as  a  grant  of  power,  but  rather  as  a  restriction  upon  the  powers 
of  the  legislature,  and  it  is  competent  for  the  legislature  to  exercise 
all  powers  not  forbidden  by  the  constitution  pf  the  state,  or  dele- 
gated to  the  general  government,  or  prohibited  by  the  constitution 
of  the  United  States.     (Id.) 

8.  San    Bbbnabdino    County    Chabtbb  —  Ahbndmbnt    Concbbninc 

COUNTY  Offigebs—Effbct  of«— The  amendment  to  the  charter  of 
the  county  of  San  Bernardino  approved  by  the  electors  at  the  gen- 
eral election  held  in  November,  1914,  and  approved  l^  the  legislature 
l^  resolution  which  was  filed  with  the  Secretary  of  State  January 
30,  191S  (Stats.  1916,  p.  1727),  which,  without  naming  any  of 
the  seven  articles  contained  in  such  charter,  purported  to  strike 
from  such  instrument  "sections  4,  5  and  6  of  said  charter"  and 
insert  in  lieu  thereof  the  following  amendment  to  be  known  as 
section  4  thereof,  to  wit:  "Section  four  (4):  AH  county  officers 
other  than  supervisors  of  said  county  shall  be  elected  at  each  gen- 
eral election  by  the  qualified  electors  of  said  county  as  is  now,  or 
may  be  hereafter  provided  by  general  law,  and  all  deputies  and 
assistants  to  sueh  county  officers  shall  be  appointed  as  is  now  or 
may  be  hereafter  provided  by  general  law;  and  the  powers  and 
duties  of  sueh  officers,  deputies  and  assistants  shall  be  such  as  are 
now  or  may  be  hereafter  provided  by  general  law,  and  any  part  of 
this  charter  in  conflict  herewith  is  hereby  repealed,"  is  fatally 
defective  as   an   attempted   direct   repeal   of  any  sections   of  thi 
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original  charter,  beeanse  it  it  impossible  to  determine  what  seetionj 
of  the  charter  are  intended  to  be  repealed;  but  sneh  amendment  is 
effective  in  that  it  adds  to  the  charter  a  new  section,  and  by  so  doing 
impliedly  repeals  those  provisions  contained  in  the  original  charter 
which  relate  to  the  same  subject  matter  as  the  new  section  and 
are  in  conflict  therewith.  (More  T.  Board  of  Supervisors  of  the 
County  of  San  Bernardino,  388.) 
9.  County  Offiokes  —  Shibiit  and  Oobonxb — Chabtib  Pbovisions 
NOT  Bbpxaled  bt  Amxndicbnt.— Scction  1  of  article  II  of  the 
charter  of  the  county  of  San  Bernardino  which  provides  for  certain 
county  officers,  including  a  sheriff  and  a  coroner,  and  section  2  of 
the  same  article  which  provides  that  the  sheriff  shall  be  exof/icio 
coroner,  were  not  repealed  either  expressly  or  impliedly  by  the 
charter  amendment  adopted  at  the  general  election  held  in  Novem- 
ber, 1914.     (Id.) 

10.  Consolidation  or  Offices  of  Shebiff  and  Coboneb  —  Valid 
Chabteb  Pboyision. — The  office  of  coroner  is  a  separate  office  from 
that  of  sheriff,  with  separate  duties  and  powers  as  provided  by 
law,  and  when  the  sheriff  is  performing  the  duties  of  coroner  he  is 
in  contemplation  of  law  the  coroner  of  the  county  as  distinctly 
and  completely  as  any  other  duly  appointed  or  elected  person 
would  be  when  lawfully  performing  those  duties,  and  therefore,  the 
powers  and  duties  pertaining  to  the  office  of  coroner  are  not  affected 
by  the  charter  provision  that  the  person  appointed  as  sheriff  shall 
also  be  the  coroner.     (Id.) 

11.  Offigebs  Pbovided  fob  bt  Chabteb  not  abolished  bt  Amend- 
ment.— Such  amendment  in  providing  that  all  county  officers  other 
than  the  supervisors  shall  be  elected  as  is  now  or  may  be  hereafter 
provided  by  general  law,  and  that  the  powers  and  duties  of  such 
officers  shaU  be  such  as  are  now  or  may  be  hereafter  provided  by 
general  law,  did  not  intend  to  refer  only  to  those  officers  provided 
for  by  general  law,  and  thereby  eliminate  some  county  officers  pro- 
vided for  by  the  charter  and  not  by  general  law,  so  that  such 
offices  ceased  to  exist.    (Id.) 

12.  Chabteb  Pbovisions  as  to  Consolidation  of  Countt  Offices — 
Section  of  Political  Code — Pbovisions  not  Supebseded  bt. — The 
provisions  of  the  charter  of  the  county  of  San  Bernardino  with 
respect  to  the  consolidation  of  county  offices,  even  under  such  charter 
amendment,  are  not  superseded  by  the  terms  of  section  4017  of  the 
Political  Code  upon  the  same  subject,  and  which  does  not  provide 
for  the  consolidation  of  the  offices  of  sheriff  and  coroner,  in  view 
of  section  7%  of  article  XI  of  the  constitution,  which  provides  that 
county  charters  shall  provide  "for  the  consolidation  and  segregation 
of  county  offices."     (Id.) 

18.  Police  Officeb — Reinstatement  —  Mandamus — Statute  of  Limi- 
tations.— The  right  of  a  member  of  the  police  department  of  the 
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eity  and  county  of  San  Francisco,  whose  resignation  was  accepted 
on  account  of  collapse  due  to  mental  strain,  to  be  reinstated,  is  barred 
bj  laches  and  the  provisions  of  sections  338  and  343  of  the  Code  of 
CSvil  Procedure,  where  the  mandavMU  proceeding  to  compel  such 
reinstatement  was  not  instituted  until  some  seyen  years  and  eight 
months  after  the  date  of  his  certificate  of  discharge  from  the  state 
hospital  to  which  he  was  committed,  although  the  proceeding  was 
instituted  within  the  statutory  period  after  his  restoration  to  capa- 
city pursuant  to  the  provisions  of  section  1766  of  the  Code  of 
Civil  Procedure,  where  the  petition  for  such  restoration  failed  to 
show  that  there  had  been  any  previous  guardianship  proceedings. 
(Knorp  V.  Board  of  Police  Commissioners,  639.) 

See  Conservation  Commission;  County;  Justice's  Court|  8,  4;  San 
Francisco,  City  and  County  of. 

PABBNT  AND  CHILD.    See  Divorce,  6,  7, 10,  IL 

PARES.    See  Eminent  Domain,  4-lL 

PABTIES. 

!•  Bank  Deposit — Attachment  of— Substitution  or  PABTiES.^IJnder 
the  provisions  of  section  386  of  the  Code  of  Civil  Procedure,  in 
an  action  brought  against  a  bank  by  a  married  woman  to  recover 
money  on  deposit  therein  in  her  name,  which  the  bank  refused  to 
pay  to  her  because  it  had  been  attached  for  a  debt  of  the  husband 
under  the  claim  that  it  was  his  money,  the  bank  has  the  right,  upon 
payment  of  the  money  into  court,  to  have  the  plaintiff  in  the  at- 
tachment suit  substituted  as  party  defendant  in  its  place.  (Toutz 
T.  Farmers  So  Merchants'  National  Bank  of  Los  Angeles,  370.) 

2.  PuBPOSE  07  Section  386,  Code  or  Civil  Pbogedubb-— Construc- 
tion.— The  design  of  section  386  of  the  Code  of  Civil  Procedure 
is  to  enable  a  party  who  has  been  sued  upon  a  contract  as  to  which 
he  admits  full  liability  as  to  the  amount  thereof  to  show  that  a 
third  party  not  named  in  the  action  claims  some  right  to  the  proceeds 
of  the  contract  either  by  way  of  complete  ownership  or  that  he 
possesses  a  Hen  against  the  same;  and  so  showing,  to  deposit  the 
money  due  in  court  and  have  the  third  party  made  defendant  in  his 
stead,  thus  placing  in  positions  of  adversaries  the  real  parties  at 
interest.     (Id.) 

PABTNEBSHIP.    See  Account  Stated,  6,  7. 

PHYSICIANS  AND  SUBGEONS.     See  Negligence?,  31-33. 
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1.  Chanob  or  Plage  or  Trial— Aitidatit  of  Merits — Atiidatit  op 
Third  Party— Section  396,  Code  or  Civil  Procedure.— An  affi- 
davit of  merits,  under  section  396  of  the  Code  of  Civil  Proeednro, 
on  motion  for  a  change  of  place  of  trial,  maj  be  made  bj  any 
person  on  behalf  of  the  defendant  who  is  sufficiently  familiar  with 
the  facta  of  the  case  to  make  the  same.  (Gardner  v.  Steadman, 
447.) 

2.  iNsnmoiENT  Ajtidavit— Amendicent. — ^An  affidavit  of  merits,  on 
,    motion  for  a  change  of  place  of  trial,  made  by  the  defendant's  wife, 

which  is  insufficient  by  reason  of  containing  affiant's  mere  conclusion 
as  to  defendant's  residence,  may  be  amended,  and  the  affidavit  of 
residence  and  merits  of  the  attorney  for  the  defendant,  which  ia 
admittedly  sufficient  in  form,  may  be  considered  as  an  amendment 
to  the  prior  affidavit.     (Id.) 

PLEADING.  See  Attachment,  5;  Brokers,  5;  Contract,  4,  7,  11;  Cor- 
poration, 8;  Employer  and  Employee;  Husband  and  Wife,  4; 
Insurance,  1,  5;  Mechanics'  LienS|  2,  8;  Vendor  and  YeKdoOy 
5,  7. 

PLEDGE. 

L  Assignment  or  Pledged  Cohmeroial  Pater— Biobtb  or  Absionbb. 
A  pledgee  of  commercial  paper  may  assign  and  deliver  the  same, 
and,  in  the  event  of  such  transfer,  the  assignee  holds  it  in  the  same 
capacity  as  the  original  pledgee,  and  may  bring  suit  to  eolleet  the  col- 
lateral note  when  due.     (Pease  v.  Fitzgerald,  727.) 

2.  Action  bt  Assignee— Fraud  in  Procursicent  or  Nora— DErENss 
When  not  Available. — ^In  an  action  brought  by  the  assignee  of  a 
pledged  promissory  note  to  recover  the  amount  alleged  to  be  Hue 
thereon,  the  maker  cannot  set  up  as  a  defense  to  the  action  that  the 
note,  which  was  given  as  the  purchase  price  of  eertain  corporate 
stock  for  which  he  subscribed,  was  procured  through  the  false  and 
fraudulent  representations  of  the  agent  who  acted  for  the  corpora- 
tion, where  such  defendant  at  the  time  of  making  his  subscription, 
signed  a  memorandum  attached  thereto  to  the  effect  that  his  sub- 
scription was  based  upon  the  printed  literature  and  printed  state- 
ments of  the  corporation,  and  that  no  representations  made  by  its 
agents  not  in  accordance  therewith  should  be  binding  upon  the  cor- 
poration.    (Id.) 

8.  Judgment— Saia  or  Stock  bt  Pledgee— Strikino  Oxtt  or  Injunc- 
tive Order— Lack  or  J'urisdiction.- Where  in  an  action  involving 
the  ownership  of  certain  shares  of  stock  in  the  possession  of  the  de- 
fendant, it  is  apparent  from  the  pleadings  and  the  findings  that  the 
purpose  of  the  action  was  to  have  it  declared  that  the  defendant 
held  the  stock  as  pledgee,  and  to  prevent  him  in  the  meantime  from 
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fiiakiiig  an  Alwolnte  tale  of  it,  th«  eonrt  bas  no  jnrisdietion  io  en- 
tirely strike  from  the  judgment  rendered  the  provision  enjoining 
the  defendant  from  making  any  sale  of  the  stock  to  any  person 

.  ^ .  ifrye  the  plaintiff,  bnt  it  ^as  the  right  to  modify  the  phraseology 
of  the  injnnetiye  part  of  the  judgment  to  the  extent  of  making  it 
dear  that  the  defendant  might  sell  the  stoek  as  pledgeOi  and  in  no 
other  way.     (Ooldsb  t.  Superior  Court,  78ii).' 

POLICE  POWEB.    See  Hsh  and  Game,  4>     .  < 

POSSESSION.    See  Adyerse  Possessioa, 

PRACmCE. 

1«  DiBMiBSAi.  07  AcnoN— Failubi  to  Pbosscuti  With  Duk  Diuosnoi 
^-SnpuiATiON  Dboppino  Cask  roh  Calekda^t^  Action  Properly 
D18HI88ED.— An  action  at  issue  for  over  setenteen  years  and  not 
in  the  meantime  brought  to  trial,  is  properly  dismissed  under  the 
proyisiops  of  section  583  of  the  Code  of  Clyil  Prooedure  for  fail- 
we  to  prosecute  with  due  diligence,  although  the  parties  sixteen 
years  pnyious  to  the  service  of  the  notice  of  the  motion  to  dismjps 
entered  into  a  stipulation  that  the  action  be  dropped  from  the 
calendar  to  be  reset  upon  notice.  (Central  Pacific  Bailroad  Com- 
pany T.  Biley,  394.) 

S.  Tllfl  07  TRIAI/— iNBVfTIGIEMT  NOTIOB— PRXSKNOI  IN  COXTRT^Br- 
TUBAL   07    COMTINUAKOR — DiSCRSTION    NOT    ABUSED. — It    is    UOt    an 

abuse  of  discretion  to  refuse  a  motion  made  by  the  defendant 
for  a  continuance  of  the  trial  of  an  action,  based  upon  the  fact 
that  he  had  not  received  a  full  Ave  days'  notice  of  the  time  lixed 
for  the  trial,  where  he  had  tiled  hiB  answer,  was  present  in  court 
when  the  case  was  called  for  trial,  and  tiled  no  affidavit  setting 
forth  the  reasons  why  he  was  unable  to  proceed,  or  why  his>  wit- 
nesses were  not  present,  or  who  th^  were,  or  what  th^  woujd 
testify  to  if  present.     (Handy  v.  Handy,  590.) 

3.  NoTios  07  Trkal— CoNSTRCcnoN  07  Srotioh  594,  Gods  07  Civil 

Procedure. — The  provision  of  section  594  of  the  Code  of  Civil 
Procedure,  requiring  as  a  condition  to  proceeding  with  a  trial  proof 
that  the  adverse  party  has  had  tive  days'  notice  Of  such  trials  has 
reference  only  to  proceedings  taken  against  a  party  in  his  absence, 
and  has  no  application  to  cases  in  which  both  parties  are  repre- 
sented and  present  when  the  case  is  called  for  trial.     (Id.) 

4.  Dismissal  07  Action — Order  Settino  Aside— Apprai^^AttirhAn^r 
07  Order. — Upon  an  appeal  taken  from  an  order  setting  aside  an 
ojrder  dismissing  an  action  entered  upon  the  written  request  of  the 
attorneys  for  the  plaintiff,  the  order  appealed  from  must  be  af- 

^  toned,  where  the  record  shows  that  the  defendant  prior  to  the 
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order  of  dismissal  had  filed  eb  answer  asking  for  afBrmatiTe  relief, 
and  no  stipulation  authorizing  the  dismissal  is  fomished*  .  (Del- 
latinga  ▼.  Hooker,  667.) 

See  Appeal;   Attachment;   Costs;   Eridenee;   Instmetions;  New 
Trial;  Parties;  Pleading. 

PBICBITIEa    See  Aftaehment,  2. 

PROBATE  LAW.    See  Estates  of  Deceased  Fersonfli  -  ^ 

PBOMISSOBY  NOTE. 

1.  AonoN  ON  Pbomissort  NoTi--OonMTKBCLAnc  FOR  MoNXT  Abtahgkd 
— CoNFLiGTiNG  EviDENGB— FINDINGS  OoNGLUBivx. — In  an  action  on  a 
promissory  note,   where  the  defendant  set  up  a  counterclaim  based 

^  on  the  claim  that  defendant  had  paid  a  certain  joint  note  of  him- 
self and  plaintiff's  assignor,  the  proceeds  of  Which  had  been  used 
by  the  latter  for  his  personal  use  instead  of  on  a  joint  enterprise, 

'  the  finding  of  the  trial  court  against  the  counterclaim,  based  upon 
eonfiicting  evidence,  is  condusiTe  on  appeal,     (dark  y.  Ho  tie,  29.) 

2.  2£aturitt  of  Payment  of  Fibst  lNSTALLHEN!f  of  Intebest— Con- 
STBUcnoN  OF  Instrument — ^Action  not  Pbematubelt  Beouqht. — 
Under  the  terms  of  a  promissory  note  dated  February  13,  1912, 
''with  interest  from  November  1,  1911,  until  paid,  at  the  rate  of 
ieyen  per  cent  per  annum,  payable  semi-annually,^  the  first  install- 
ment of  interest  is  due  May  1,  1912,  and  where  default  is  made  in 
the  payment  of  such  interest,  and  the  note  provides  that  the  whole 
sum  of  principal  and  interest  shall  become  due  at  the  option  of 
the  holder  in  such  f  an  event,  an  action  commenced  on  the  twenty- 
fourth  day  of  June,  1912,  to  forecldse  the  mortgage  given  to  secure 
the  payment  of  such  note,  is  not  prematurely  brought.  (Colton  v. 
Anderson,  897.) 

8.  Default  IN  Interest— Exercise  of  Option— Tender— Conflictino 
Evidence — Appeal. — In  an  action  to  recover  on  a  promissory  note, 
which  contained  a  provision  that  if  interest  payments  were  not 
made  when  due,  the  whole  sum  of  principal  and  interest  should 
become  immediately  due  and  payable  at*  the  option  of  the  holder, 

,..:  the  finding  of  the  trial  court,  on  conflicting  evidence,  that  the  option 
to  mature  the  note  had  been  exercised  prior  to  the  alleged  tender 
of  the  overdue  interest  is-  conclusive  upon  the  appellate  Court. 
(Copp  V.  Guaranty  Oil  Company,  543.) 

4.  Agreement:  not  to  Sell  Note  —  Keeping    of    Pledged    Stock 

Available    fob   Voting   Pubposes — Bight  of  Payee  Afteb  De- 

FAUi/r. — An  agreement  made  at  the  time  of  the  execution  of  a  note 

and  as  a  part  of  the  consideration  therefor  that  the  payee  would 

...  not  negotiate  or  sdil  or  allow  the  note  to  go  out  of  his  possession 
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other  thaa  to  depoeit  it  in  a  bank  until  the  same  became  due,  and 
that  he  would  keep  certain  stock  delivered  to  the  payee  as  colkiteral 
securitj  at  all  times  available,  so  that  the  maker  of  the  note  could 
use  or  vote  the  stock  in  any  stockholder's  meeting  of  the  corpora- 
tion, is  not,  to  be  eonstrued  as  an  agreement  which  would  hinder 
the  payee  from  transferring  the  note  after  default  had  been  made 
in  the  payment  of  interest,  or  for  the  purpose  of  collecting  the 
debt  (Id.) 
6ee  Corporation,  9^11;  Pledge. 

PUBLIC  OFFICEBS.    See  Office  and  OiBcen. 

PUBLIC  USE.    See  Eminent  Domain. 

BATLBOAB.    See  Fences;  Negligence,  18-24* 

RAPE. 

1.  Action  iob  Bapb— Wsoht  ow  Unoobboboratkd  TssmffONT— Ques- 
tion fOB  JuBT — ^Appeal. — ^In  an  action  to  recover  damages  for  a 
criminal  assault  upon  a  single  woman,  the  weight  to  be  given  uncor- 
roborated testimony  is  a  matter  solely  for  the  consideration  of  the 
jury,  unless  it  is  inherently  improbable,  and  its  conclusion  is  con- 
dusiye  upon  the  appellate  court.     (Valencia  y.  Milliken,  533.) 

2.  Aboument  to  Jury — COmpabison  of  Child  With  Dependant — 

Laos  op  Pbejtjdigial  Ebbob. — In  such  an  action  a  remark  made  by 
plaintiff's  counsel  in  his  argument  to  the  jury,  requesting  them  to 
compare  the  child  to  which  the  plaintiff  gave  birth  with  the  de- 
fendant, is  not  prejudicial,  in  the  absence  of  anything  in  the  rec- 
ord showing  whether  or  not  it  bore  any  resemblance  to  the  de- 
fendant, or  that  the  defendant  was  prejudiced  by  the  remark.     (Id.) 

3.  Pbevious   Chastity  op  Plaintipp  —  Evidenos  of  Damagbs — In- 

8TBUCTI0N  Limitino  EVIDENCE— Lack  OP  Pbejudigb. — The  defendant 
is  not  prejudiced  by  the  giving  of  an  instruction  limiting  the  pur- 
pose of  evidence  of  previous  chastity  of  the  plaintiff  to  the  question 
of  damages  suffered,  where  his  defense  is  an  alibi,  and  not  that  the 
plaintiff  consented  to  the  act.     (Id.) 

4.  COMPENSATOBY    DahAQES    FOB    "AOT    COMPLAINED    OF" — ^PbOPEB    In- 

BTBUOTION. — An  instruction  that  compensatory  damages  should  be 
given  in  such  amount  as  will  fairly  compensate  the  plaintiff  for  the 
injury  she  has  received  by  reason  of  the  "act  complained  of,"  "taking 
into  consideration  her  physical  suffering  and  disability  during  preg- 
nancy and  in  childbirth,  if  the  jury  should  find  the  pregnancy  was 
the  result  of  defendant's  act,  also  her  mental  suffering,  shame,  and 
disgrace,  and  her  loss  of  social  standing,  and  all  other  harm  they 
find  she  suffered  as  the  natural  result  of  the  wrong,"  is  not  an  in- 
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▼ation  of  the  right  of  the  jury  lij  tdling  them  that  dunagei  should 
be  awarded  regardlees  of  whether  the  gave  her  eonient  or  not.    (Id.) 

BECEIPT. 

Eyidxmck.— ^A  receipt  Is  nerer  eondniire  eridenee,  bvt  It  alwaji  opea 
to  explanation.    (Breelauer  t.  MeOormiek  Jb  Co.,  284.) 

BESIDENCEl    See  DiToree,  8,  9. 

BOBBEBY.    See  Criminal  Law,  5(h55. 

SACBAMENTO,  CITY  OF.    See  Jnitiee'e  Court,  »-lL 

SALE. 

1.  CoNTEioir— Sau  ow  Pobtion  ov  Salicon  Pack  ok  CoinoaeioN— -ftm- 

8EQUSNT  NB0OTIATIONB  FOB  HANDLING  07  ENTIRB  PaOK — EVfSOT  OF 

Tbionation  of  Nbootutions. — ^An  optional  agreement  entered  into 
between  a  eorporation  engaged  in  the  buiineBB  of  packing  salmon 
and  a  brokerage  corporation,  whereby  the  former  agreed  to  dellTer 
to  the  latter  iiye  thousand  one  hundred  eases  of  certain  kinds  of 
canned  salmon  of  the  pack  of  the  year  1909,  to  be  sold  by  the  latter 
at  what  is  conventionally  termed  the  opening  price  for  the  pack  of 
that  year,  thereafter  and  before  delivery  to  be  named,  and  to  be 
communicated  by  the  former  to  the  latter,  and  to  be  by  the  latter 
confirmed  and  assented  to  within  five  days  after  such  communication, 
the  latter  to  receive  a  brokerage  of  live  per  cent  upon  its  sales,  is 
not  canceled  by  negotiations  entered  into  in  the  early  part  of  the 
year  following  the  date  of  the  agreement  for  the  handling  of  the 
whole  pack  of  the  year,  amounting  to  some  fifty  thousand  cases,  and 
the  subsequent  writing  of  a  letter,  referring  to  the  letters  by  dates 
containing  the  proposition  as  to  the  handling  of  the  entire  pack,  and 
declining  the  business,  as  such  optional  agreement  and  the  subse- 
quent negotiations  were  separate  contracts,  and  the  refusal  to  make 
delivery  of  the  cases  called  for  by  such  agreement  constituted  a 
breach  of  contract.     (Williams  t.  Parrott  k  Company,  73.) 

2.  Sale  of  Pbunk  Cnop— Action  fob  Balanox  Dub-^wnxbship— Evi- 
DBNGX  —  Plaintiff  not  Bxal  Pabtt  in  Interest. — Where,  in  an 
action  to  recover  a  sum  of  money  alleged  to  be  the  balance  due  on 
a  contract  for  the  sale  of  a  crop  of  dried  prunes,  the  case  was  triel 
and  decided  upon  the  sole  theory  that  the  plaintiff  was  not  the  real 
party  in  interest,  by  reason  of  the  fact  that  the  prunes  were  owned 
by  the  individual  lessee  of  the  ranch  upon  which  they  were  grown, 
and  not  by  the  plaintiff  corporation,  which  such  lessee  organised  and 
of  which  he  owned  all  the  capital  stock,  except  a  few  shares  issued 
for  the  working  purposes  of  the  corporation,  the  judgment  will  not 

I       be  disturbed  upon  appeal,  even  though  the  evidence  upon  the  quee* 
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tion  of  «a«h  ownership  was  not'  in  eoniUet,  where  raeh  evidence'  was 
of  a  oharaeter  that  the  trial  eotort  was  warranted  in  discrediting  it 
(Padile  Coast  Dried  Fmit  Company  ▼.  JBheriiTs,  131.)  ' 

8.  Evidenoe^Bejeotion  of  Tebtimont— Bioht  of  Trial  Coubt:— It 
is  within  the  legal  province  or  discretion  of  the  trial  court  to  reject 
In  ioio  the  testimony  of  any  witness,  bnt  such  rejection  must  not  be 
arbitrary.     (Id.) 

4.  Sale  of  Fbodugb— Place  of  Deuyi^t  and  Acceptanob— EvmsNci. 

In  an  action  to  recover  the  price  of  certain  produce  alleged  to  have 
been  sold  and  delivered  to  the  defendant  pursuant  to  the  terms  of  a 
written  contract,  which  designated  the  place  of  delivery  and  accept- 
ance as  different  from  the  place  of  shipment,  the  acUnission  of  proof 
that  prior  to  and  at  the  time  of  such  shipment  the  authorized  agent 
of  the  defendant  approved  and  accepted  such  produce  at  the  point 
of  shipment  does  not  constitute  a  variance  of  the  terms  of  the  writing 
by  parol,  bnt  amounts  to  evidence  of  a  waiver  of  snch  provisioin  of 
the  eontraet  npon  the  part  of  the  defendant.  (Beese  ▼.  G.  B.  Amigo 
Company,  460.) 

5.  AtJTHOEiTT  OF  AoENT— <)oNFLiOT  OF  Bvidence-^Afpeal.— Where  the 
evidence  is  conflicting  as  to  whether  the  person  who  acted  for  the 
defendant  was  the  duly  authorised  agent  for  the  purpose  of  accept- 
ing the  produce  at  the  point  of  shipment,  the  finding  of  the  trial 
court  on  such  issue  is  eonclusive  on  the  appellate  eourt.     (Id.) 

6.  Bale  of  Bonds— Payment  Oxtt  of  Pbooeeds  of  Mabblb  Quabbt— 
Failubb  to  Wobk  Quabbt — Measube  of  Dajiaoes.— Wherea  sale 
of  mortgage  bonds  of  a  corporation  owning  a  marble  quarry  is  made 
npon  condition  that  the  purchase  price  of  such  bonds,  other  than' 
the  amount  paid  upon  their  delivery,  should  be  made  by  the  vendeo 
causing  a  corporation  to  be  organized  for  the  working  of  the  quarry 
and  having  such  corporation  enter  into  an  agreement  with  the  vendor 
to  pay  to  the  latter  such  balance  out  of  the  proceeds  of  the  qnany, 
and  the  vendee  thereafter  repudiates  his  agreement  to  work  the  mine, 
the  measure  of  the  plAintifTs  damage  is  the  full  balance  due  in  cash, 
and  not  the  amount  of  the  royalty  that  the  quarry  might  have  yielded 
had  it  been  worked.     (Grant  t.  Warren,  453.) 

7.  CONTEAGT  FOE  PUBOHASE  AND  8ALB  OF  TiBE  PBOTECTOBS — ^BtfLAtlON- 

8HIP  Obeated — ^IJngebtaintt  of  Oontbact— Findings  Conclusive. 
Upon  an  appeal  taken  from  the  judgment  in  fkvor  of  the  defend* 
ants  in  an  action  to  recover  an  alleged  balance  due  on  account  of 
a  certain  quantity  of  tire  protectors  shipped  to  them  by  the  plain- 
tiif,  where  the  single  question  presented  by  the  appeal  is  whether 
the  contraot  npon  which  the  action  was  founded  was  one  whereby 
the  plaintiff  agreed  to  sell  and  the  defendants  agreed  to  buy  the 
protectors  at  the  prices  and  upon  the  conditions  specified  in  the 
contract,  or  was  one  whereby  the  plaintiff  agreed  to  ship  or  make 
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eonsignmeiitt  of  the  proteetors  to  the  defendants  npoo  the  imder- 
ftanding  or  condition  that  the  protectors  to  be  so  shipped  or  con- 
signed should  be  paid  for  only  when  they  were  sold  by  the  defend- 
ants, and  the  contract  upon  its  face  is  ambiguous  and  uncertain  as 
to  the  nature  of  the  relation  which  the  parties  intended  thereby  to 
establish  between  themselTOS,  the  finding  of  the  trial  court  will  not 
be  disturbed.     (81ama  Tire  Protector  Co.  y.  Bitchie,  555.) 

8.  Belationship  Greated  bt  Contkact  —  Uncestaintt  —  CoNsntuo- 

noN  OF  Trial  Goust— Appeal^ — ^Where  a  writing  is  so  character- 
ized by  ambiguity  and  uncertainty  as  to  the  nature  of  the  relation 
which  the  parties  intended  thereby  to  create  between  themselves 
that  either  of  the  two  constructions  of  the  contract  urged  by  the 
respectiyo  parties  might  upon  reasons  equally  cogent  be  sustained, 
it  is  not  within  the  proper  or  legal  functions  of  a  court  of  review 
to  declare  that  the  construction  given  the  writing  by  the  trial  court 
should  be  rejected  and  supplanted  by  the  other  construction  of 
which  the  instrument  is  susceptible.     (Id.) 

9.  Nature  of  Transaction  —  Uncertainty  of  Contract — <Jubstion 

OF  Faot. — ^Where  the  contract  is  uncertain  or  not  clear  as  to  its 
purpose  and  effect,  the  question  whether  the  transaction  of  which 
it  purports  to  be  the  evidence  is  a  sale  or  a  bailment  is  to  be  deter- 
mined from  all  the  circunutances  giving  rise  to  it,  and  on  con- 
flicting evidence  a  question  of  fact  is  presented  for  the  jury's 
determination.     (Id.) 

See  Corporation,  1-4. 

SAN  FEANCISOO,  CITY  AND  COUNTY  OP, 

Civn.  Service  Commission — ^Power  to  Employ  Private  Counsei/-^am 
I^NCisco  Charter. — ^The  eivil  service  commission  of  the  city  and 
county  of  San  Francisco  has  no  power,  express  or  implied,  to 
employ  private  legal  counsel  at  the  expense  of  the  city  and  county 
to  defend  the  eommission  in  legal  proceedings,  when  the  city  attor- 
ney is  ready  and  willing  to  perform  such  services,  as  such  officer, 
by  virtue  of  article  V,  chapter  2,  section  2  of  the  charter  of  said 
city  and  county,  is  alone  authorized  to  conduct  the  legal  business 
of  the  municipality.     (Bafael  v.  Boyle,  623.) 

SCHOOL  LANDS. 

1.  School  Lands — ^Bedemption  from  Delinqxtent  Tax  Sales — ^Fail- 
ure TO  Pat  Interest— Effect  of  Act  of  Mat  14, 1915. — ^Purchasers 
of  school  lands  sold  to  the  state  for  delinquent  taxes  in  the  year 
1907,  and  for  which  a  deed  to  the  state  was  made  in  the  year  1912, 
are  not  entitled  to  redeem,  where  they  did  not,  prior  to  the  going 
into  effect  of  the  act  of  May  14,  1915  (Stats.  1915,  p.  605),  pro- 
viding that  "the  unsold  portions  of  the  sixjteenth  and  thirty-sixth 
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sections  of  sehool  lands  .  •  .  shall  be  sold  at  public  auction  bj  the 
tnrveyor-geneial/'  make  a  payment  of  all  interest  due  and  unpaid 
on  the  land  as  required  by  section  3788  of  the  Political  Code  under 
the  amendment  of  March  2,  1909  (Stats.  1909,  p.  122),  along  with 
their  payment  of  the  taxes,  penalties,  and  accruing  costs.  (Curtin 
V.  Kingsbury,  57.) 

2.  Status  or  DErAvimsQ  Pubchasebs  —  Bsstoeation  —  Complianob 
With  ExiSTme  Laws. — ^Upon  a  sale  made  to  the  state  of  school 
lands  for  nonpayment  of  taxes  followed  by  a  deed  to  the  state  there- 
for, all  rights  of  defaulting  purchasers  in  such  lands  are  extin- 
guished, and  the  only  method  by  which  they  can  be  restored  to  their 
former  rights  is  by  compliance  with  the  law  existing  at  the  time  of 
making  application  for  such  restoration.     (Id.) 

8.  Conditions  to  Restoration  —  Right  or  State  to  lMPOSE.^The 
state  under  such  circumstances  has  the  right,  as  the  absolute  owner 
of  the  lands,  to  dictate  the  terms  upon  which  they  may  be  repur- 
chased by  the  original  or  a  new  purchaser,  or  the  conditions  upon 
which  the  owners  or  purchasers  or  their  assigns  may  be  restored  to 
their  original  state  or  title.     (Id.) 

4.  Payicsnt  or  Interest  as  Condition  to  Redemption — Reasonable- 
ness or  Method. — The  method  proyided  by  the  amendment  of  1909 
to  section  3788  of  the  Political  Code  (repealed  by  the  act  of  1915) 
of  enforcing  payment  of  interest  as  a  condition  to  the  repurchase 
or  redemption  of  school  lands  sold  for  nonpayment  of  taxes  is  not 
more  burdensome  than  the  former  method  of  foreclosure.     (Id.) 

SCHOOLS. 

1«  School  Law — Orrsa  or  EiiFLOTMENT  or  Librarian — Failubb  to 
Accept  in  Time — Section  1617,  Politioal  Code. — Even  though  sec- 
tion 1617  of  the  Political  Code,  proyiding  that  "any  teacher  who 
shall  fail  to  signify  his  acceptance  [of  a  school  position]  within 
twenty  days  after  such  election,  shall  be  deemed  to  have  declined  the 
same,"  be  held  not  to  apply  to  the  position  of  librarian,  it  is  within 
the  right  of  the  board  of  trustees  of  a  school  district  to  require  one 
seeking  such  position  to  give  notice  of  acceptance  within  the  time 
provided  by  said  section,  and  where  the  board  in  its  offer  of  such 
position  requires  acceptance  to  be  made  within  twenty  days,  under 
the  belief  that  said  section  applies,  but  the  applicant  fails  to  accept 
within  said  time,  there  is  no  employment,  and  no  salary  can  be 
recovered.     (Hopkins  v.  Sanderson,  141.) 

i.  OrTER  or  Employment — Evidence. — Where  a  written  notice  of  the 
employment  of  a  party  as  librarian  of  a  school  district  stated  that 
it  was  given  under  section  1617  of  the  California  school  code,  and 
that  an  acceptance  was  required  under  said  section  within  twenty 
days,  and  that  failure  to  comply  with  such  provision  rendered  the 
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potitioii  Taeant,  it  was  •oiBeleBtly  made  to  appeax  tet  the  onplojr* 
ment  was  eonditional  vpon  aeeeptanee  within  tht  tlina  pnoeribed, 
although  no  demand  waa  made  for  the  prodoetion  of  the  original 
notiee,  where  the  president  of  the  aehool  board,  without  objeetion, 
waa  permitted  to  teotifj  thet  the  board  of  troateea  eleetod  the  plain- 
tiff with  the  proviso  outlined  in  the  notiee.  (Id.) 
8.  SOHOOL  Law— PlSUlONABT  Eluohtast  Sohool  Gbuivioatb— ¥vs 
Fob. — ^An  applieant  for  a  preliminnry  elementary  aehool  eertiileate 
authorizing  him.  to  do  practice  and  cadet  teaching  in  anj  of  the 
elementary  schools  of  a  conntj  is  required  to  paj  the  fee  of  two 
dollars  provided  bj  section  1565  of  the  Political  Code  to  be  paid 
bj  each  applicant  for  a  teacher's  certiflcate,  ''except  for  a  tem- 
porary certificate.''  The  term  "temporary  eertiileate/'  is  not  used 
anywhere  in  the  code  as  applied  to  any  form  of  certificate  issued 
hj  a  county  board  of  education.    (Blanchard  t.  Keppel,  851.) 

SHERIFF.    See  Oflice  and  Ofllcers,  1-4,  9,  10. 

6TATB  LAMBS.    See  School  Lands. 

STATUTE  OF  FBAUBS. 

EzxcDTiD  Oral  AeanimiT*— The  statute  of  frauds  has  no  appIicatioB 
to  executed  oml  agreementa.    (Fteitas  ▼.  Freitas,  16.) 
See  Brokers,  1,  8;  NoTStion. 

STATUTE  OF  LDOTATIONa    See  Ofllee  and  Ofllcers,  18. 

8TBEET  ASSESSMENT. 

Smmr  LAw— Sboomi)  Ihrovixknt— Emor  of  Fujno  of  OBJionaNs 
—Santa  Bosa  Chabtsb.— Under  the  provisions  of  the  charter  of  the 
dty  of  Santa  Bosa  relating,  to  the  public  streets  thereof  and  their 
improTement  (Stats.  1905,  pp.  891  to  896,  indusiTe),  where  a  street 
of  that  municipality,  or  any  pert  thereof,  haa  once  been  improved, 
and  after  such  improvement  has  been  made,  proceedings  are  taken 
by  the  governing  body  of  the  municipality  to  again  improve  the 
street,  timely  written  objections  filed  by  the  owners  of  the  pre- 
scribed amount  of  the  frontage  of  the  property  fronting  on  the 
line  of  the  proposed  improvement  has  the  effect  of  barring  further 
proceedings  in  relation  to  the  propoeed  improvement  for  the  period 
of  six  months,     (City  Street  Improvement  Company  v.  Les^  788.) 

SUPERSEDEAS.    See  Eminent  Domain,  15. 

SURETIES.    See  Attachment,  1-8;  Justice's  Court,  8,  S-7. 

TAXATION.    See  Adverse  Possession,  8,  (^  •;  Eminent  Domain,  10; 
School  Lands. 
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TENDER.    Sea  Yandor  and  Tandae,  i. 

TOBTS.    8aa  Asaanlt  and  Battery;  Hniband  and  Wite,  !• 

TBIAL.    Sea  Praetieai  2,  3. 

1 
TBUST.  ' 

OONVXTANOB     Wt    HU8B4N]>     TO     WlFB— OoNFUOnNO     EVTOKNOB— PlMD- 

IM68  CoNGLUBivs^ — ^In  an  aetion  hy  a  huaband  for  a  deered  that 
hia  wife  holda  title  to  eertidn  real  property,  eomreyed  by  him  to  her 
I7  gif t  deed,  in  truat  for  hia  nae  and  benefit,  findings  baaed  upon 
eonflieting  evidence  that  the  wife  held  an  ondivided  one-half  interest 
in  a  certain  piece  of  the  property  in  litigation  for  the  use  and  benefit 
of  pli4ntiif,  but  that  plaintiff  had  made  a  gift  of  the  other  property 
to  defendanti  cannot  be  disturbed  on  appeaL  (Hagan  t.  Hagan, 
86.) 

Bee  Interrention. 

ULTBA  TIBE8.    Sea  Corporafioa,  10. 

UNDEBTAKING&    See  Attachment,  1,  8. 

▼ENDOB  AND  VENDEE. 
L  Ykmdoi  and  PUSOHA8E&— Extbnsion  of  Timk  ov  Payment  of  In- 

STALLMXNT  OF  PUBOHASB  MONXT — CkjNSTBUCTION  OF  AOBESMENT— 
TtMB  AS  OF  THE  ESSENCE  OF  THE  OONTBAOT  INCLUDED. — ^Wherc  an 

agreement  extending  the  time  for  making  payment  of  an  installment 
of  the  purchaae  pfice  of  real  property  expressly  provided  that  the 
agreement  waa  "subject  to  all  of  the  terms,  covenanta,  and  condi- 
tions" of  tha  original  contract  of  sale,  such  provision  had  the  effect 
of  carrying  into  such  agreement  all  of  the  terms  and  conditions  of 
the  original  contract,  including  the  provision  that  time  waa  of  the 
essence  of  the  contract,  and  no  express  declaration  in  such  agree- 
ment to  that  effect  was  essentiaL  ^Newkall  Land  and  Farming 
Company  ▼.  Buma,  549.) 

8.  Defaui/t— Teemination  of  Bights  of  Yendees.— Under  the  terms 
of  such  an  extension  agreement,  the  default  in  making  the  payment 
at  the  time  therein  provided,  unexcused  and  not  waived,  ipso  facto 
terminated  the  rights  of  the  vendees  under  the  original  contract. 
(W.) 

8.  Acts  of  Yendees  Arnoi  Defaui^— Bioht  to  Declaeb  Tncs  of 
Essence  not  Waived.— The  right  to  declare  time  of  the  essence  of 
such  contract  after  default  in  making  payment  is  not  waiTcd  by  the 
▼endpr.  in  thereafter  making  no  protest  against  the  efforts  of  the 
vendeea  to  sell  the  property  and  in  the  making  of  aorv^jSi  where 
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the  contract  contained  no  requirements  that  the  Tendees  should  per* 
form  such  acts.     (Id.) 

4.  Tender  or  Deed  —  When  Unnecessaey. — ^Where  under  the  terms 
of  snch  a  contract  the  deed  to  the  property  had  been  delivered  to  a 
third  party  with  instructions  to  deliver  to  the  grantees  upon  pay* 
ment  of  the  price,  no  further  tender  of  the  deed  was  necessary  to 
declare  a  forfeiture  upon  default  of  the  vendees.     (Id.) 

ff.  Action  to  Bbooveb  Monet  —  Executory  €k>NTRACT  to  Poechasb 
Land  —  Bescission  —  Pleading. — A  complaint  to  recover  a  certain 
sum  of  money  paid  under  an  executory  contract  for  the  purchase  of 
land  states  a  cause  of  action  where  it  alleges  that  the  defendants 
without  cause  repudiated  the  contract,  declared  it  canceled,  and 
denied  to  plaintiffs  any  right  or  interest  thereunder,  as,  this  being 
true,  plaintiffs  were  relieved  from  the  obligation  of  further  perform- 
ance on  their  contract  and  were  privileged  to  accept  defendants* 
renunciation  of  the  contract  as  a  rescission  of  the  same.  (McNeil 
T.  Eredo,  76.) 

6.  Bestoration  of  CONsmERATXONd — ^In  the  absence  of  a  special  de- 

murrer, such  a  complaint  is  sufficiently  certain  in  its  allegations  to 
the  effect  that  plaintiffs  had  not  received  and  retained  by  virtue  of 
the  contract  anything  of  value  from  the  defendants,  and  it  was  aot 
essential  to  the  statement  of  a  cause  of  action  to  allege  that  the 
plaintiff  had  placed  or  had  offered  to  place  defendants  in  statu  qw> 
before  electing  to  accept  defendants'  alleged  rescission  of  the  con- 
tract    (Id.) 

7.  Pleading  and  Proof  —  Partnership  Obugation  —  Individual  Ina- 

bility.— The  allegation  of  the  complaint  that  the  oontraet  in  con- 
troversy was  a  partnership  obligation  does  not  preclude  proof  of  the 
fttct  that  it  was  the  individual  obligation  of  one  of  the  defendants. 
(M.) 
See  Broken* 

VENUE.    See  Place  of  TrlaL 

WABEHOUSEMAN. 

1.  Warehouse— Loss  of  Stored  Goods  bt  Firs— Storage  m  Fireproof 
Warehouse — ^Express  Contract— Existence  of  Implied  Contract 
Immaterial. — ^Upon  an  appeal  from  a  judgment  in  an  action  against 
a  warehouse-keeper  for  the  loss  of  stored  goods  by  fire,  the  judg- 
ment must  be  sustained  irrespective  of  whether  an  implied  contract 
arose  that  the  goods  were  to  be  stored  in  a  fireproof  warehouse, 
where  the  evidence  amply  sustains  the  finding  that  there  was  an 
express  contract  to  that  effect.  (Lynch  ?•  Bekins  Van  A  Storage 
Company,  68.) 
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WABEHOUSEMAN   (Oontiiiiied). 

2.  EvmENOi  OF  Express  Conisaot — Adtbtiskmints  and  PBmra 
Mattes. — The  admission  of  evidence  showing  representations  by 
adyertisements  and  printed  matter,  to  the  effect  that  the  defendant 
had  at  its  disposal  fireproof  warehouses  and  offered  to  customers  to 
famish  storage  of  that  kind,  is  without  error,  aa  it  tends  to  cor- 
roborate the  evidence  of  the  plaintiff  aa  to  the  express  contract  made 
and  found  bj  the  court.     (Id.) 

8.  DlFlEBBMOES    IN    PBIGES    BETWEEN    FiBEPBOOr    AND    NONFIBEPBOOF 

Stobaos. — The  practice  or  habit  of  the  defendant  in  charging  a  dif- 
ferent price  for  storage,  according  to  whether  or  not  it  was  fireproof, 
is  not  admissible,  in  the  absence  of  knowledge  bj  plaintiffs  of  such 
fact  prior  to  the  contract  of  storage.     (Id.) 

4.  Chabacter  of  Stobage — ^Book  Entries  of  Defendant— Self-sebv* 
IN6  Deolabations. — The  entry  made  hj  defendant's  agent  in  its 
order  book  at  the  time  of  the  giving  of  the  order  to  it  for  storage, 
not  having  been  seen  or  known  of  bj  the  plaintiff  when  the  transac- 
tion was  closed,  is  self-serving,  and  not  admissible  to  corroborate  its 
evidence,  consisting  of  the  positive  statement  of  its  agent,  contradict- 
ing plaintiff,  that  nothing  was  said  in  the  conversation  about  fireproof 
storage,  and  that  the  contract  was  for  nonfireproof  storage.     (Id.) 

5.  Custom  as  to  Limitation  of  Liabilitt— Lack  of  Knowledge  of 

Plaintiffs — ^Pboof  Inadmissiblb. — In  the  absence  of  any  misrepre- 
sentation made  by  plaintiffs  as  to  the  character  of  the  stored  goods, 
or  that  they  refused  upon  demand  to  truly  state  that  character,  a 
general  custom  among  warehousemen  to  insert  in  their  receipts  a  pro- 
vision limiting  their  liability  for  loss  by  fire  to  $50  per  package,  or 
one  of  refusing  to  accept  antiques  and  jewelry  of  great  value,  is 
inadmissible.  (Id.) 
tf.  Imfeaohment  of  Defendant's  Agent  —  Advebtisements.— Defend- 
ant's advertisement  of  ability  to  furnish  fireproof  storage,  though 
unknown  to  plaintiffs,  is  adnussible,  for  the  purpose  of  contradicting 
defendant's  agent's  testimony  that  nothing  was  said  about  storage  in 
a  fireproof  building.     (Id.) 

WATEB  AND  WATEB  BIGHTS.    See  Costs,  4,  5. 

WOBKMEN'S  COMPENSATION  ACT. 

L  Salesman  of  Beal  Estate — Injttbies  in  Hotel  Fibe. — Injuries  and 
losses  by  one  employed  as  a  salesman  of  real  estate  upon  commission 
do  not  come  within  the  scope  of  the  Workmen's  Compensation  Act 
(Stats.  1913,  p.  279),  where  they  resulted  from  a  fire  in  a  hotel  in 
which  the  employee  was  spending  the  night  in  a  town  to  which  he 
had  been  sent  for  the  purpose  of  selling  real  estate  and  at  which  he 
was  to  remain  indefinitely;  and  the  employee  is  not  entitled  to 
SI  Cal.  App.— 56 
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WORKMEN'S  COMPENSATION  ACT  (Oontiinied). 

reeover  compensation  under  said  aet  from  hit  employw.    (Formaa  t. 
Industrial  Aeddent  Commission/  441.) 
8.  Death  of  Employes  of  Txaiono  Compakt— Hibiko  Otrr  of  TsAm 

AND  EmPLOTXS  to  THIBD  PaBTT— LlAfllLlTY  OF  EMPLOTE&.*--nnder 
the  terms  of  the  Workmen's  Compensation,  Insurance  and  Safetj 
Act,  a  person  engaged  in  the  business  of  contract  teaming  and  haul- 
ing is  liable  to  the  dependent  parents  of  an  onployee  for  his  acci- 
dental death  while  engaged  in  hauling  lumber  for  a  lumber  company, . 
where  he,  in  pursuance  of  a  request  made  to  his  employer  by  the 
lumber  company  for  a  team  and  driver,  was  directed  hj  his  employer 
to  perform  such  work.  (Kirkpatrick  ▼•  Industrial  Accident  Commis- 
sion, 668.) 

8.  Meanino  of  Terms  "Emploteb**  ani>  *T!mploteb.»'— The  Work-' 
men's  Compensation,  Insurance  and  Safety  Act,  in  sectibns  13  and 
14  thereof,  furnishes  its  own  definition  of  the  terms  ''onployer^ 
and  "employee."  The  former  term  includes  every  person  who  has 
any  person  in  service  under  any  contract  of  hire,  express  or  implied, 
and  the  latter  term  includes  every  person  thus  in  the  service  of  such 
employer.     (Id.) 

4.  Compensation  to  Defendants  of  Killed  Employees — CoNSTiru- 

TiONALiTT  OF  AcT. — ^The  provisions  of  the  Workmen's  Compensation 
Act  authorizing  the  payment  of  compensation  to  dependents  of 
employees  whose  death  has  resulted  from  injuries  received  in  the 
course  of  their  employment,  are  const! tutionaL    (Id.) 

5.  Review  of  Award— Befebence  to  Evidence— When  Permissible. — 

In  a  proceeding  to  review  an  award  made  by  the  Industrial  Accident 
Commission,  where  the  findings  are  meager  in  detailing  the  facts 
upon  which  the  commission  based  its  conclusion,  the  evidence  may  be 
referred  to,  not  to  vaiy  or  contradict  the  findings  Of  fact,  but  for  the 
purpose  of  explaining  or  supplementing  the  same.  (Kramer  ▼.  In- 
dustrial Accident  Commission,  673.) 

6.  iNjuRt  TO  Person  Employed  as  Xanitor  aKd  Gardener— Prov* 
INQ  OF  Fig  Tree — Garden  Labor — Compensation  not  AwARDAtiiLE. 
A  person  employe^  as  janitor  for  a  dancing  academy  in  a  building 
which  was  also  used  by  his  employer  for  the  purpose  of  a  residence, 
the  duties  of  which  position  were  to  take  charge  of  the  rooms,  sweep 
and  dust  the  same,  and  in  general  keep  them  in  order,  and  also  em- 
ployed as  a  gardener  to  look  after  and  care  for  the  grate,  flowers, 
slirubbery,  and  trees  growing  upon  the  lot  and  upon  the  adjoinini; 
lot,  which  latter  lot  the  employer  used  for  garage  purposes,  is  >t 
entitled  to  compensation  for  injuries  received  in  pruning  a  fig  tre«i 
upon  the  latter  lot,  as  such  injury  arose  in  the  course  of  his  em- 
ployment as  gardener,  and  not  as  janitor,  which  first-named  emplnv- 
ment  is  excluded  from  the  operation  of  the  Workmen's  Compenfst;' '). 
Insurance  and  Safety  Act  by  section   14  thereof,  which    cxcvj'ts 
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WOBKMEN'S  CX>MPEN8ATI0N  ACT  (Continued). 

emplojeet  engaged  in  farm,  agriealtnral,  or  hortienltonl  labor,  or 
in  honsehold  domeatie  serriee.     (Id.) 

7.  DKATH  of  iteJLND  BOT  ZH  EXJEVATOB  AOOXDIinv-DlSaBOABO  OF  IM- 

RmncnoNa — Anhulhsnt  of  Awaiuk — ^An  award  of  eompensation 
made  hj  the  Indostrial  Aeeident  OommiBrion  for  the  death  of  an 
errand  boy,  who  met  hia  death  while  endeavoring  to  aseend  to  the 
floor  of  the  building  upon  which  hia  emplojer  had  ita  place  of  bnsi- 
nen,  bj  means  of  a  freight  elevator  operated  bj  himBelf,  is  beyond 
the  jnrisdietion  of  the  eommission,  where  the  nndispnted  evidence 
shows  that  the  deceased  had  been  expressly  warned  not  to  ride  in, 
or  attempt  to  operate,  the  freight  elevators  in  the  btdlding  under 
penalty  of  discharge,  and  that  notices  were  posted  at,  or  near,  the 
entrance  of  snch  elevators  of  similar  import,  and  there  is  no  evidence 
that  the  alleged  disregard  of  such  instructions  and  warnings  on  the 
part  of  employees  was  ever  brought  to  the  notice  of  their  employer, 
or  of  any  negligence  from  which  such  knowledge  would  be  charge- 
able.   (Paciile  Coast  Casualty  Company  t.  Pillsbury,  701.) 
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